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PART    IV. 

OF  THE  LAW  CONCERNING  THE  RIGHTS  OF 

PERSONS. 


LECTURE  XXIV. 

OF    THE    ABSOLUTE    RIGHTS    OF    PERSONS. 

The  rights  of  persons  in  private  life  are  either  absolute, 
being  such  as  belong  to  individuals  in  a  single,  uncon- 
nected state ;  or  relative,  being  those  which  arise  from 
the  civil  and  domestic  relations. 

The  absolute  rights  of  individuals  may  be  resolved 
into  the  right  of  personal  security,  the  right  of  personal 
liberty,  and  the  right  to  acquire  and  enjoy  property. 
These  rights  have  been  justly  considered,  and  frequently 
declared,  by  the  people  of  this  country,  to  be  natural,  in- 
herent, and  unalienable.  The  effectual  security  and  en- 
joyment of  them  depend  upon  the  existence  of  civil  liber- 
ty ;  and  that  consists  in  being  protected  and  governed 
by  laws  made,  or  assented  to,  by  the  representatives  of 
the  people,  and  conducive  to  the  general  welfare.  Right 
itself  in  civil  society,  is  that  which  any  man  is  entitled  to 
have,  or  to  do,  or  to  require  from  others,  within  the  limits 
prescribed  by  law.  The  history  of  our  colonial  govern- 
ments bears  constant  marks  of  the  vigilance  of  a  free  and 
intelligent  people,  who  understood  the  best  securities  for 
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political  happiness,  and  the  true  foundation  of  the  social 
ties.  The  inhabitants  of  the  colonies  of  Plymouth  and 
Massachusetts,  in  the  infancy  of  their  establishments,  de- 
clared by  law  that  the  free  enjoyment  of  the  liber- 
*2  ties  *which  humanity,  civility,  and  Christianity 
called  for,  was  due  to  every  man  in  his  place  and 
proportion,  and  ever  had  been,  and  ever  would  be,  the 
tranquillity  and  stability  of  the  commonwealth.  They 
insisted  that  they  brought  with  them  into  this  country 
the  privileges  of  English  freemen  ;  and  they  defined  and 
declared  those  privileges  with  a  caution,  sagacity,  and 
precision,  that  have  not  been  surpassed  by  their  de- 
scendants. Those  rights  were  afterwards,  in  the  year 
1692,  on  the  receipt  of  their  new  charter,  re-asserted  and 
declared.  It  was  their  fundamental  doctrine,  that  no 
tax,  aid,  or  imposition  whatever,  could  rightfully  be  as- 
sessed or  levied  upon  them,  without  the  act  and  consent 
of  their  own  legislature;  and  that  justice  ought  to  be 
equally,  impartially,  freely,  and  promptly  administered. 
The  right  of  trial  by  jury,  and  the  necessity  of  due  proof 
preceding  conviction,  were  claimed  as  undeniable  rights ; 
and  it  was  further  expressly  ordained,  that  no  person 
should  suffer  without  express  law,  either  in  life,  limb, 
liberty,  good  name,  or  estate  ;  nor  without  being  first 
brought  to  answer  by  due  course  and  process  of  law.* 


»  Hazard's  State  Papers,  vol.  i.  p.  408.  487.  edit.  Philad.  1792.  Hutchin- 
son's Hist,  of  Massachusetts,  vol.  ii.  p.  64.  Revised  Laics  of  Massachusetts, 
published  in  1675.  Baylie's  Historical  Memoir,  vol.  i.  p.  229.  Bancroft's 
Hist.  vol.  i.  p.  452.  It  was  a  provision  in  the  charters  to  the  Virginia  settlers, 
granted  by  James  I.,  in  1606  and  1609 ;  and  in  the  charter  to  the  colonists  of 
Massachusetts  in  1629 ;  of  the  province  of  Maine  in  1639  ;  of  Connecticut  in 
1662;  of  Rhode-Island  in  1663;  of  Maryland  in  1632;  of  Carolina  in  1663; 
and  of  Georgia  in  1732,  that  they  and  their  posterity  should  enjoy  the  same  rights 
and  liberties  which  Englishmen  were  entitled  to  at  home.  Such  privileges  were 
implied  by  law  without  any  express  reservation.  The  like  civil  and  religious 
privileges  were  conceded  to  New-Jersey  by  the  proprietaries  in  Februaiy,  1665. 
Bancroft's  Hist.  vol.  ii.  316.  In  the  free  and  Hberal  charter  of  Massachusetts 
of  1629,  powers  were  granted  to  the  whole  body  of  the  proprietors  to  make  laws 
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The  first  act  of  the  general  assembly  of  the  colony  of 
Connecticut,  in  1639,  contained  a  declaration  of  rights  in 
nearly  the  same  language  ;^  and  among  the  early  resolu- 
tions of  the  general  assembly  of  the  colony  of  New-York, 
in  1691  and  1708,  we  meet  with  similar  proofs  of  an  en- 
lightened sense  of  the  provisions  requisite  for  civil  secu- 


not  repugnant  to  the  laws  of  England.  The  colonists  of  New-Plymouth  assumed 
die  necessarj'  j)owers  of  government  by  an  original  compact  among  themselves, 
and  which  they  subscribed  before  they  landed  on  the  rock  at  Plymouth.  All  the 
New-England  colonies,  on  their  first  establishment,  were  pure  democracies :  none 
more  30  ever  existed.  The  govei-nments  of  Rhode-Island,  Connecticut  and  New- 
Haven,  were  thus  formed  by  voluntaiy  compact.  Under  the  first  Massachusetts 
charter,  the  legislative  body  was  composed  of  the  governor,  assistants,  and  the 
whole  freemen  of  the  company  iii  person.  The  first  general  court  of  delegate* 
was  in  1634.  The  freemen  had  become  too  numerous  to  assemble  in  a  body,  and 
governor  Winthrop  directed,  that  the  towns  should  assemble  in  general  court  by 
deputies,  to  re%'ise  and  make  laws.  The  statute  of  1635  declared,  that  the  free- 
men of  each  town  might  choose,  by  papers,  deputies  to  the  general  court.  This 
was  introducing  voting  by  ballot.  See  Digest  of  Massachusetts  Colony  Laws, 
published  in  1675.  The  freemen  jf  the  colonies  of  Plymouth  and  Rhode-Island, 
at  first  assembled  in  pei-son,  and  made  laws.  Winthrop^ s  Hist,  of  Netc-Eng- 
land,  by  Savage,  vol.  i.  p.  128.  For  more  than  eighteen  years,  the  whole  body 
of  the  male  inhabitants  of  the  old  colony  of  Plymouth  constituted  the  legislature. 
Bancroft's  Hist.  vol.  i.  p.  348.  In  1636  the  election  of  the  governor  and 
assistants  by  the  freemen  was  declared  to  be  annual,  and  in  1638  the  personal 
attendance  of  the  freemen  at  the  general  court  was  deemed  to  be  grievous,  and 
each  town  was  thenceforward  to  choose  deputies.  Brigham's  edit,  of  Plymouth 
Colony  Late s,  1836,  p.  36,  37.  63.  And  by  statute  in  1671,  ibid.  p.  258,  if  any 
freeman  did  not  appear  at  election  in  person,  or  by  proxy,  he  was  for  such 
neglect  to  be  amerced.  The  free  planters  of  Connecticut,  in  163D,  provided  that 
the  choice  of  officers  was  to  be  by  ballot,  and  that  if  the  general  assembly  or  court 
was  not  at  any  time  duly  convened,  the  fi-eemen  might  meet  and  hold  the  same 
in  person  or  by  dejiuty.  Chalmers  says,  that  the  introduction  of  representative 
government  in  Massachusetts  was  in  violation  of  the  charter  of  1629,  and  this 
was  the  opinion  of  Sir  George  Treby,  and  other  high  legal  authority  in  England. 
But  though  there  was  no  express  pro\'ision  for  it  in  the  charter,  it  would  seem  to 
have  been  necessarily  implied  \\hen  the  growth  of  the  colony  required  it ;  and  it 
was  justified  by  the  model  of  the  English  house  of  commons,  where  the  principle 
of  representation  was  inherent  and  x-ital.  The  first  assembly  of  Maryland,  in 
1635,  consisted  of  the  whole  body  of  the  freemen,  and  in  1639,  a  representative 
assembly  was  established. 

*  TrumbuW s  Hist,  of  Conneclicxd,  vol.  i.  p.  98.  Laios  of  Connecticut, 
edit.  Boston,  1672,  edit.  1702,  and  edit.  New-London,  1715,  by  Timothy  Green. 
The  edition  of  1702  I  have  not  seen.  The  edition  of  1672  was  the  first  printed 
code.  There  was  a  code  of  laws  compiled  in  1650,  and  it  was  circulated  in 
written  copies  read  in  each  to\^ii. 
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ihj.  It  was  declared  by  them,^  that  the  imprisonment 
of  subjects  without  due  commitment  for  legal  cause,  and 
proscribing  and  forcing  them  into  banishment,  and  forci- 
bly seizing  their  property,  were  illegal  and  arbitrary  acts. 
It  was  held  to  be  the  unquestionable  right  of  every  free- 
man, to  have  a  perfect  and  entire  property  in  his  goods 
and  estate;  and  that  no  money  could  be  imposed  or 
levied,  without  the  consent  of  the  general  assembly.  The 
erection  of  any  court  of  judicature  without  the  like  con- 
sent, and  exactions  upon  the  administration  of  justice, 
were  declared  to  be  grievances.  Testimonies  of  the  same 
honourable  character  are  doubtless  to  be  met  with  in 

the  records  of  other  colony  legislatures.  It  was  re- 
*4       garded  *and  claimed  by  the  general  assemblies  in 

all  the  colonies,  as  a  branch  of  their  sacred  and  in- 
defeasible rights,  that  the  exclusive  power  of  taxation 
of  the  people  of  the  colonies  resided  in  their  colonial 
legislatures,  where  representation  of  them  only  existed  ; 
and  that  the  people  were  entitled  to  be  secure  in  their 
persons,  property,  and  privileges,  and  that  they  could 


*  Journals  of  the  Assembly  of  the  Colony  of  New-York,  vol.  i.  p.  6.  224. 
Tlie  general  assembly  of  the  colony  of  New-York  passed  an  act  on  the  13th  of 
May,  1691,  declaratory  of  the  rights  and  privileges  of  the  people  of  the 
colony.  It  was  declared  that  a  session  of  the  general  assembly  should  be  held 
annually,  and  that  every  freeholder  within  the  pro%ince,  and  every  freeman  of  a 
corporation,  were  entitled  to  vote  for  members  of  the  assembly  ;  that  no  freeman 
was  to  be  deprived  of  any  rights  or  liberties,  or  condemned,  but  by  the  judgment 
of  his  peers,  or  the  law  of  the  land  ;  that  no  tax  of  any  kind,  or  on  any  pretence, 
should  be  levied  upon  the  persons  or  estates  of  any  of  the  subjects  of  the  pro\dnce, 
except  by  the  eict  of  the  general  assembly ;  that  all  trials  were  to  be  by  a  jury  of 
twelve  men,  and  in  all  capital  and  criminal  cases  there  was  to  be  a  pre'v'ious 
indictment  or  presentment  by  a  grand  inquest ;  and  that  the  tenure  of  all  lands 
was  to  be  in  free  and  common  socage.  This  declaratory  act,  or  charter  of  privi- 
leges, contained  several  other  provisions,  but  it  was  repealed  by  the  king  in  1697. 
Bradford's  edition  of  Colony  Lajcs,  1719.  There  was  a  prior  act  of  the  same 
purport,  and  nearly  in  the  same  words,  passed  by  the  first  general  assembly  of 
the  province  in  1683,  under  the  administration  of  the  Duke  of  York.  It  was 
styled  "  The  charter  of  hberties  and  pri\dleges,  granted  by  his  royal  highness  to 
the  inhabitants  of  New- York."  App.  No.  2,  to  the  revised  edition  of  the  Laws 
of  Netc-York  in  1813,  vol.  ii. 
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not  lawfully  be  disturbed  or  affected  in  the  enjoyment  of 
either,  without  due  process  of  law,  and  the  judgment  of 
their  peers.*  But  we  need  not  pursue  our  researches  on 
this  point,  for  the  best  evidence  that  can  be  produced  of 
the  deep  and  universal  sense  of  the  value  of  our  natural 


"  See  to  this  effect,  in  addition  to  the  acts  of  Massachusetts,  Connecticut,  and 
New- York,  already  mentioned,  the  declaratory  act  of  the  assembly  of  the  Ply- 
mouth colony  in  1635,  and  also  in  1658,  and  in  1671.  (Holmes'  Aimals,  vol.  i. 
p.  232.  Baylie's  Historical  Memoir  of  the  Colony  of  New-Plymouih,  vol.  i. 
p.  229.  Plymouth- Colony  Laws,  edit,  by  Brigham,  1836,  p.  107.  241.)  See 
also  the  declaration  of  their  rights,  by  the  assembly  of  Virginia,  in  1624  and 
1676  ;  (Stith's  Hist,  of  Virginia,  p.  318.  Chalmer^s  Annals,  p.  64  ;)  and  of 
the  assembly  of  Pennsylvania  in  1682  ;  and  of  the  legislature  of  Maryland  in 
1639,  and  again  in  1650  ;  and  of  the  assembly  of  Rhode-Island  in  1663  ;  and  of 
the  propi-ietaries  of  Carolina  in  1667  ;  (ProucVs  Pennsylvania,  vol.  i.  p.  206. 
208.  Graham^  Hist,  of  the  Colonies;)  and  of  the  concessions  and  agree- 
ments of  the  proprietaries  of  New-Jersey  in  1664  ;  and  of  the  fundamental  con- 
stitutions by  the  proprietaries  of  East-New-Jersey  in  1683  ;  and  of  the  declara- 
tory acts  of  the  general  assembly  of  East-New-Jersey  in  1682  and  1698  ;  and  of 
the  cohcessions  and  agreements  of  the  proprietaries  and  plantei-s  of  West-New- 
Jersey,  and  called  the  great  charter  of  fundamentals,  in  1676  ;  and  of  the  decla- 
ratory act  of  the  general  assembly  of  West-.Iersey  in  IGSl.  ( Leamijig' s  and 
Spicer's  Collections,  edit.  Philad.  folio,  1757,  p.  12—26.  153—166.  235.  240. 
370.  372.  382.  411.  Smith's  Hist,  of  Nctc- Jersey,  126.  270—4.  app.  No.  1,  2.) 
The  West-New-Jcrsey  colonists,  in  1676,  introduced  voting  by  ballot,  universal 
suffrage,  the  right  and  obligation  of  instructions,  universal  eligibility  to  office,  and 
abolished  imprisonment  for  debt.  All  this  was  done  under  the  auspices  of  Wil- 
liam Penn,  whose  influence  conti-ibuted  to  plant  West-New-Jersey,  and  who  was 
a  joint  assignee  and  trustee  of  an  undivided  portion  of  ^Vest-Jersey,  as  well  as  a 
joint  owner  by  purchase  with  other  partners  of  East-Jersey.  The  declaration  of 
the  general  assembly  of  Virginia  in  1624,  that  the  governor  should  not  lay,  levy, 
or  employ  any  taxes  or  .impositions  upon  the  colony,  except  by  the  authority  of 
the  general  assembly,  was  the  first  colonial  example  of  the  assertion  of  such  a 
right ;  as  that  house  was  the  first  popular  representative  body  ever  convened  in 
America.  He7iing's  Statutes,  yol.  i.  p.  118.  122.  Story's  Com.  on  the  Const. 
vol.  i.  p.  26.  The  charter  of  the  colony  of  Maryland,  in  1632,  was  peculiarly 
liberal.  It  xjstablished  an  independent  colonial  legislation  in  the  proprietary  and 
the  freemen  or  their  deputies,  and  the  crown  stipulated  never  to  levy  any  tax 
upon  the  inhabitants,  and  the  inhabitants  were  to  enjoy  all  the  rights  and  privi- 
leges of  English  subjects.  1  Chalmers'  A^inals,  p.  202 — 205.  1  Hazard's 
Coll.  p.  327.  The  first  assembly  of  Maryland,  in  1638,  declared  the  great 
charter  of  England  to  be  the  measure  of  their  liberties;  and  William  Penn,  in  the 
preface  to  the  plan  of  government  prepared  for  Pennsylvania,  in  1G82,  declared, 
that  any  government  is  free  to  the  jaeople  under  it,  where  the  laics  rule,  and  the 
people  are  a  party  to  those  laws.  Fraud's  Hist,  of  Pennsylvania,  vol.  ii.  ajip. 
p.  7.     Bacon  s  Laws,  1638,  ch.  2. 
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rights,  and  of  the  energy  of  the  principles  of  the  common 
law,  are  the  memorials  of  the  spirit  which  pervaded 
5  and  animated  every  part  of  our  *country,  after  the 
peace  of  1763,  when  the  same  parent  power  which 
had  nourished  and  protected  us,  attempted  to  abridge 
our  immunities,  and  retard  the  progress  of  our  rising 
greatness. 

The  house  of  representatives  in  Massachusetts,  the 
house  of  assembly  in  New- York,  and  the  house  of  bur- 
gesses in  Virginia,  took  an  early  and  distinguished  part, 
upon  the  first  promulgation  of  English  measures  of  taxa- 
tion, in  the  assertion  of  their  rights  as  freeborn  English 
subjects.*  The  claim  to  common  law  rights  soon  became 
a  topic  of  universal  concern  and  national  vindication.  In 
October,  1765,  a  convention  of  delegates  from  nine  colo- 
nies assembled  at  New- York,  and  made  and  published 
a  declaration  of  rights,  in  which  they  insisted  that  the 
people  of  the  colonies  were  entitled  to  all  the  inherent 
rights  and  liberties  of  English  subjects,  of  which  the  most 
essential  were,  the  exclusive  power  to  tax  themselves,  and 
the  privilege  of  trial  by  jury.^     The  sense  of  America 


*  Minofs  Hist,  of  Massachusetts,  vol.  ii.  p.  175.  Journals  of  Assembly  of 
New-York,  vol.  ii.  p.  769 — 780.  Jeffersort^s  Notes  on  Virginia,  189.  Mar- 
shall's Life  of  Washington,  vol.  ii.  p.  88,  and  appendix,  note  No.  4.  WirVs 
Life  of  Patrick  Henry,  sect.  2.  The  assertion  by  the  English  house  of  com- 
mons, in  1764,  and  prior  to  the  stamp  act,  of  a  right  to  impose  taxes  upon  the 
colonies,  produced  spirited  and  manly  lemonstiances  to  the  king  and  parliament 
from  several  of  the  colonial  assemblies.  Pitkin's  Hist,  of  the  United  States, 
vol.  i.  p.  165 — 169.  The  general  assembly  of  the  colony  of  New-York,  in  Octo- 
ber, 1764,  not  only  asserted  their  exclusive  right  of  taxing  their  constituents,  but 
complained,  at  the  same  time,  of  the  giievance  of  putting  an  end,  by  act  of  par- 
liament, to  commercial  intercourse  between  the  colonies  and  foreign  West-India 
settlements.  Journals  of  N.  Y.,  ibid.  The  stamp  act  was  passed  the  22d 
March,  1765,  and  this  was  the  first  measure  of  indirect  taxation  laid  upon  the 
colonies  by  the  British  parliament  for  the  mere  purpose  of  revenue.  The  first 
resolutions  of  any  of  the  colonial  assemblies  after  the  passage  of  the  stamp  act, 
came  from  the  house  of  burgesses  of  Virginia.  They  were  introduced  by  Patrick 
Henry  in  May  1765,  and  asserted  the  right  in  the  colonists  of  taxing  themselves. 
Wirt's  Life  of  Patrick  Henry,  sect.  2. 

''  Marshall's  Life  of  Washington,  vol.  ii.  p.  90,  and  Appendix,  note  No.  5. 
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was,  however,  more  fully  ascertained,  and  more  explicit- 
ly and  solemnly  promulgated,  in  the  memorable  declara- 
tion of  rights  of  the  first  continental  congress,  in  October, 
1774,  and  which  was  a  representation  of  all  the  colonies 
except  Georgia.  That  declaration  contained  the  asser- 
tion of  several  great  and  fundamental  principles  of 
American  *liberty,  and  it  constituted  the  basis  of  *6 
those  subsequent  bills  of  rights,  which,  under  vari- 
ous modifications,  pervaded  all  our  constitutional  charters. 
It  was  declared,  "that  the  inhabitants  of  the  English 
colonies  in  North  America,  by  the  immutable  laws  of 
nature,  the  principles  of  the  English  constitution,  and 
their  several  charters  or  compacts,  were  entitled  to  life, 
liberty,  and  property ;  and  that  they  had  never  ceded 
to  any  sovereign  power  whatever,  a  right  to  dispose  of 
either,  without  their  consent ;  that  their  ancestors,  who 
first  settled  the  colonies,  were,  at  the  time  of  their  emi- 
gration from  the  mother  country,  entitled  to  all  the  rights, 
liberties,  and  immunities  of  free  and  natural  born  sub- 
jects ;  and  by  such  emigration  they  by  no  means  forfeited, 
surrendered,  or  lost  any  of  those  rights  ; — that  the  foun- 
dation of  English  liberty,  and  of  all  free  government, 
was  the  right  of  the  people  to  participate  in  the  legislative 
power,  and  they  were  entitled  to  a  free  and  exclusive 
power  of  legislation,  in  all  matters  of  taxation  and  inter- 
nal policy,  in  their  several  provincial  legislatures,  where 
their  right  of  representation  could  alone  be  preserved; — 
that  the  respective  colonies  were  entitled  to  the  common 
law  of  England,  and  more  especially  to  the  great  and  in- 
estimable privilege  of  being  tried  by  their  peers  of  the 
vicinage,  according  to  the  course  of  that  law ;  that  they 
were  entitled  to  the  benefit  of  such  of  the  English  sta- 
tutes as  existed  at  the  time  of  their  colonization,  and 
which  they  had  by  experience  found  to  be  applicable  to 
their  several  local  and  other  circumstances  ; — that  they 
were  likewise  entitled  to  all  the  immunities  and  privi- 
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leges  granted  and  confirmed  to  them  by  royal  charters, 
or  secured  by  their  several  codes  of  provincial  laws."* 
Upon  the  formation  of  the  several  state  constitutions, 
*7  *after  the  colonies  had  become  independent  states, 
it  was  in  most  instances  thought  proper  to  collect, 
digest,  and  declare,  in  a  precise  and  definite  manner, 
and  in  the  shape  of  abstract  propositions  and  elementary 
maxims,  the  most  essential  articles  appertaining  to  civil 
liberty  and  the  natural  rights  of  mankind.*" 

The  precedent  for  these  declaratory  bills  of  rights  was 
to  be  found,  not  only  in  the  colonial  annals  to  which  I 
have  alluded,  but  in  the  practice  of  the  English  nation, 
who  had  frequently  been  obliged  to  recover,  by  intrepid 
councils,  or  by  force  of  arms,  and  then  to  proclaim,  by 
the  most  solemn  and  positive  enactments,  their  indefeasi- 
ble rights  as  a  barrier  against  the  tyranny  of  the  execu- 
tive power.  The  establishment  of  magna  charta,  and  its 
generous  provision  for  all  classes  of  freemen  against  the 


*  Journals  of  Congress,  \o\.  i.  p.  28.  cd.  Phil.  1800.  It  was  a  principle  of 
the  English  common  law,  that  acts  of  parliament  did  not  bind  the  English  colo- 
nies unless  they  were  specially  named.  BIknkard  v.  Galdy,  4  Mod.  222.  2 
Salk.  411,  S.  C.  Sir  Joseph  Jekyll,  in  2  P.  Wms.  75.  But  the  prevalent  doc- 
trine in  the  colonies,  and  one  that  was  acted  upon  by  some  of  the  legislatures, 
was,  that  no  act  of  parliament  was  binding  upon  the  colonies,  though  named, 
unless  ratified  by  the  colonial  legislatures,  and  on  the  ground  that  they  were  not 
represented  in  parliament.  Hutchinson'' s  History,  vol.  i.  p.  322.  Chalmers' 
Annals,  277.  400.  Pitkin's  Hist,  of  the  United  States,  vol.  i.  p.  91,  92.  96,  97. 
The  original  charter  of  Pennsylvania,  to  William  Penn,  contained  a  provision, 
that  no  contribution  should  be  levied  on  the  inhabitants  or  their  estates,  unless  by 
the  consent  of  the  proprietary  or  governor  and  assembly,  or  by  act  of  parliament 
in  JE7igla,7id.  Charter,  sec.  2.  Proud' s  Hist,  of  Pennsylvania,  vol.  i.  p.  185. 
Yet  this  anomalous  reservation  of  a  power  of  taxation  in  parliament,  was  always 
understood  by  the  colonists  to  imply,  that  the  people  of  the  province  were  to  be 
allowed  to  send  their  representatives  to  parliament  previous  to  the  exercise  of 
the  power.  This  was  so  asserted  by  Dr.  Franklin,  in  his  examination  before  the 
house  of  commons  in  England,  prior  to  the  American  war. 

•>  Cicero,  in  his  Treatise  De  Republica,  lib.  1.  sec.  32,  insisted  that  equahty 
of  rights  was  the  basis  of  a  commonwealth ;  for  since  property  could  not  be  equal, 
and  talents  were  not  equal,  rights  ought  to  be  held  equal  among  all  the  citizen* 
of  the  state,  which  was,  in  itself,  nothing  but  a  community  of  rights. 
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complicated  oppressions  of  the  feudal  system  ;  the  j^cti- 
tion  of  right,  early  in  the  reign  of  Charles  I.,  asserting 
by  statute  the  rights  of  the  nation  as  contained  in 
their  ancient  laws,  and  especially  in  "  the  great  *char-  *8 
ter  of  the  liberties  of  England ;"  and  the  hill  of 
lights  at  the  revolution,  in  16SS,^  are  illustrious  examples 
of  the  intelligence  and  spirit  of  the  English  nation,  and 
they  form  distinguished  eras  in  their  constitutional  his- 
tory.'' But  the  necessity,  in  our  representative  repub- 
lics, of  these  declaratory  codes,  has  been  frequently  ques- 
tioned, inasmuch  as  the  government,  in  all  its  parts,  is 
the  creature  of  the  people,  and  every  department  of  it  is 
filled  by  their  agents,  duly  chosen  or  appointed,  accord- 
ing to  their  will,  and  made  responsible  for  mal-adminis- 
tration.  It  may  be  observed,  on  the  one  hand,  that  no 
gross  violation  of  those  absolute  private  rights,  which  are 
clearly  understood  and  settled  by  the  common  reason  of 
mankind,  is  to  be  apprehended  in  the  ordinary  course  of 
public  affairs;  and  as  to  extraordinary  instances  of  fac- 
tion and  turbulence,  and  the  corruption  and  violence 
which  they  necessarily  engender,  no  parchment  checks 
can  be  relied  on  as  affording,  under  such  circumstances, 


"  Act  of  1  W.  &  M.,  scss.  2.  ch.  2,  entitled.  "  an  act  declaring-  the  rights  and 
liberties  of  the  subject,  and  settling  the  succession  of  the  crown."  Sec  also  the 
act  of  settlement,  12  &  13  Wm.  3.  ch.  2,  and  ante  vol.  i.  203. 

''  This  free  spirit  of  the  English  nation  at  the  era  of  magna  charta,  was  not 
peculiar  to  the  Anglo-Saxon  race  in  that  island.  We  have  an  analogous  and 
almost  contemporary  case  in  Denmark,  upon  the  election  of  King  Christopher 
II.,  in  1319.  He  was  called  upon  by  the  diet  or  assembly  of  great  men  which 
elected  him,  to  sign  a  capitulation  or  charter,  taken  from  preceding  models,  in 
which  it  was  declared,  not  only  that  the  feudal  nobility  and  the  clergy  should  be 
secure  in  their  privileges  and  exemptions,  but  that  the  free  peasants  should  not 
be  subject  to  any  tax  conti'ary  to  the  estaljlished  laws  and  customs ;  that  a  par- 
liament should  be  annually  held  at  Wyborg ;  that  no  man  should  be  impiisoned, 
or  deprived  of  life  or  property,  without  public  trial  and  conviction  according  to 
law  ;  and  that  no  law  should  be  made  or  altered  without  consent  of  parliament, 
consisting  of  the  prelates  and  best  men  of  the  kingdom.  Bishop  Midler  on  the 
ancient  History  and  Constitution  of  Denmark,  noted  in  the  Foreign  Quar- 
terly Review,  No.  21. 
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any  effectual  protection  to  public  liberty.  When  the 
spirit  of  liberty  has  fled,  and  truth  and  justice  are  disre- 
garded, private  rights  can  easily  be  sacrificed  under  the 
ibrms  of  law.  On  the  other  hand,  there  is  weight  due 
to  the  consideration,  that  a  bill  of  rights  is  of  real  efficacy 
in  controlhng  the  excesses  of  party  spirit.  It  serves  to 
guide  and  enlighten  public  opinion,  and  to  render  it  more 
quick  to  detect,  and  more  resolute  to  resist,  attempts  to 
disturb  private  right.  It  requires  more  than  ordinary 
hardiness  and  audacity  of  character,  to  trample  down 
principles  which  our  ancestors  cultivated  with  reverence ; 
which  we  imbibed  in  our  early  education;  v/hich  recom- 
mend themselves  to  the  judgment  of  the  world  by  their 
truth  and  simplicity ;  and  which  are  constantly  placed 
before  the  eyes  of  the  people,  accompanied  with  the  im- 
posing force  and  solemnity  of  a  constitutional  sanction. 
Bills  of  rights  are  part  of  the  muniments  of  freemen, 
showing  their  title  to  protection,  and  they  become  of  in- 
creased value  when  placed  under  the  protectibn  of  an 
independent  judiciary,  instituted  as  the  appropriate  guar- 
dian of  private  right.  Care,  however,  is  to  be  taken 
in  the  digest  of  these  declaratory  provisions,  to 
*9  *confine  the  manual  to  a  few  plain  and  unexception- 
able principles.  We  weaken  greatly  the  force  of 
them,  if  we  encumber  the  constitution,  and  perhaps  em- 
barrass the  future  operations  and  more  enlarged  expe- 
rience of  the  legislature,  with  a  catalogue  of  ethical  and 
political  aphorisms,  which,  in  some  instances,  may  rea- 
sonably be  questioned,  and  in  others  justly  condemned.* 


*  The  following  instances  may  be  mentioned  as  illustrations  of  the  questionable 
nature  of  some  of  these  declaratory  provisions  : 

Thus,  several  of  the  state  constitutions,  as  those  of  New-Hampshire,  Massa- 
chusetts, Vermont,  North  Carolina,  Ohio,  Indiana,  and  Illinois,  have  made  it 
an  article  in  their  bill  of  rights,  that  the  people  have  a  right,  not  only  to  apply  to 
the  legislature  by  petition,  or  remonstrance,  but  to  "  instnjct  their  representa- 
tives."    If,  by  this,  be  meant  that  they  may  give  to  their  i-epresentatives  whole- 


Lee.  XXIV.]  OF  THE  RIGHTS  OF  PERSONS.      ■  IQ 

In  the  revision  of  the  constitution  of  New-York,  in  1821, 
the  declaration  of  rights  was  considerably  enlarged ; 
and  yet  *the  most  comprehensive,  and  the  most     *11 
valuable  and  effectual  of  its  provisions,  were  to  be 


some  advice  or  information,  it  is  a  palpable  truth,  and  quite  a  hannless  article ; 
but  if  it  be  intended  to  declare,  that  the  people  of  a  town,  or  county,  or  district, 
may  give  binding  instructions  to  their  immediate  delegates,  and  to  which  they 
must  conform  without  any  exercise  of  their  own  discretion,  in  like  manner  as  an 
agent  or  attorney  in  private  business  is  bound  by  the  directions  of  his  principal, 
it  would  then  render  all  discussion  and  deliberation  in  the  legislature  useless. 
This  would  be  repugnant  to  the  theory  of  government,  which  supposes  that  the 
representatives  are  to  meet  and  consult  together  for  the  common  welfare,  and  to 
have  a  regard,  in  the  making  of  laws,  to  the  greatest  general  good,  and  to  make 
the  local  views  and  interest  of  a  part  of  the  community  subordinate  to  the  general 
interest  of  the  whole.  The  principle  of  the  English  common  law,  applicable  to 
the  members  of  the  British  house  of  commons,  is  deemed  to  be  the  true  doctrine 
on  this  subject.  Though  chosen  by  a  particular  cotmty  or  borough,  the  member, 
when  elected  and  returned,  serves  for  the  whole  realm.  "  When  you  choose  a 
member,"  said  Mr.  Burke  to  the  electors  of  Bristol,  in  1774,  "he  is  not  a  men- 
ber  of  Bristol,  but  he  is  a  member  of  parliament."  The  end  of  his  election  is 
not  particular,  but  general ;  not  barely  to  advantage  his  constituents,  but  for  the 
common  weal ;  and  he  is  not  bound  to  take  and  follow  the  advice  of  his  constitu- 
ents upon  any  particular  point,  unless  he  thinks  it  proper  or  prudent  so  to  do. 
(4  List.  14.  1  Blaclis.  Com.  159.)  The  representative  (to  use  again  the  lan- 
guage of  Burke)  owes  to  his  constituents,  not  his  industry  only  but  his  judgment; 
and  he  betrays,  instead  of  serving  them,  if  he  sacrifices  it  to  their  opinion.  The 
people  cannot  debate  in  their  collective  capacity.  They  can  only  deliberate  and 
make  laws  by  their  representatives  ;  and  in  the  ordinar}'  course  of  human  affairs, 
the  exercise  of  their  sovereignty,  and  the  means  of  their  safety,  will  consist  in  the 
discreet  selection  of  the  rulers  who  are  to  administer  the  government  of  their 
choice.  The  earliest  assertion  of  this  important  and  undoubted  constitutional 
principle,  that  each  member  of  the  house  of  commons  was  deputed  to  serve,  not 
only  for  his  immediate  constittients,  but  for  the  whole  kingdom,  was,  according  to 
Mr.  Hallam,  (Constitutional  History  of  England,  vol.  i.  p.  352,)  made  in 
parliament,  in  1571. 

So,  it  is  declared,  in  some  of  the  state  constitutions,  as  Maryland,  North 
Carolina,  and  Te?inessee,  that  "  monopolies  are  contrary  to  the  genius  of  a  free 
govei-nment,  and  ought  not  to  be  allowed,"  This  would  seem  to  resti-ain  the 
legislature  from  granting  any  exclusive  privilege,  even  for  a  limited  time,  and 
prevent  them  from  encouraging  the  introduction  and  prosecution  of  hazardous 
and  expensive  experiments  in  some  art,  science,  or  business,  calculated  to  be  ex- 
tensively useful.  "  A  temporary  monopoly  of  that  kind,"  says  Doctor  Adam 
Smith,  (Inquiry  into  the  Wealth  of  Nations,  vol.  ii.  p.  272,)  "  may  be  vindi- 
cated upon  the  same  piinciples,  upon  which  a  like  monopoly  of  a  new  machine 
is  granted  to  its  inventor,  and  that  of  a  new  book  to  its  author."  If  the  principle 
be  correct,  that  all  monopolies  are  contrary  to  the  genius  of  a  free  state,  it  would 
condemn  the  power  given  to  congress  to  secure  to  authors  and  inventors  the  ex- 
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found  in  the  original  constitution  of  1777,  as  it  was 
digested  by  some  master  statesmen,  in  the  midst  of  the 
tempest  of  war  and  invasion.  It  was  declared,^  that  no 
authority  should  be  exercised  over  the  people  or  mem- 
bers of  the  state,  on  any  pretence  whatever,  but  such  as 
should  be  derived  from,  and  granted  by  them;  and  that 
trial  b}'"  jury,  as  formerly  used,  should  remain  inviolate 
for  ever;  and  that  no  bills  of  attainder  should  be  passed, 
and  no  new  coarts  instituted,  but  such  as  should  proceed 
according  to  the  course  of  the  common  law ;  and  that  no 
member  of  the  state  should  be  disfranchised,  or  deprived 
of  any  of  his  rights  or  privileges  under  the  constitution, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peers.  Several  of  the  early  state  constitutions  had  no 
formal  bill  of  rights  inserted  in  them;  and  experience 
teaches  us,  that  the  most  solid  basis  of  public  safety,  and 


elusive  right  to  their  writings  and  discoveries,  and  which  species  of  monopoly  is 
deemed  to  be  exceedingly  just  and  useful.  Again  ;  it  is  made  an  article  in  the 
declaration  of  rights,  in  the  constitution  o£  Illinoig,  that  "  there  shall  be  no  other 
banks  or  mo7ieyed  inslitidions  i'l  the  state,  but  those  already  provided  by  law, 
except  a  state  bank  and  its  branches."  This  is  too  general  and  too  indefinite  a 
restraint  upon  the  exercise  of  legislative  discretion,  and  the  subject  seems  scarcely 
of  sufficient  importance  to  have  been  classed  among  the  "  general,  great,  and 
essential  principles  of  liberty  and  free  government."  In  a  commeixial  state,  it 
^vould  lead  to  the  loss  of  many  useful  moneyed  establishments,  or  what  is  more 
probable,  it  ^vould  be  a  temptation  to  efforts  to  elude  the  force  of  the  article  by 
evasive  constiuctions.  So,  the  provision  in  the  declaration  of  rights  in  the  con- 
stitution of  Mississippi,  that  "no  citizen  shall  be  jirevented  from  emigrating  07i 
any  pretence  zchaievcr,"  seems  to  be  stated  in  terms  too  strong  and  unqualified, 
and  it  would  require  some  latitude  of  interpretation  to  prevent  the  unjust  appli- 
cation of  the  injunction  to  the  case  of  persons  emigrating  with  the  fraudulent 
design  of  avoiding  the  payment  of  debt,  or  the  discharge  of  a  known  duty,  as  the 
relief  of  bail  or  security.  It  is  declared,  in  the  constitution  of  Ohio,  that  "  every 
association  of  persons,  being  regularly  formed,  and  having  given  themselves  a 
name,  may,  on  application  to  the  legislature,  be  entitled  to  letters  of  incorjiora- 
tion  to  enable  them  to  hold  estates,  real  and  personal,  for  the  support  of  their 
schools,  academies,  colleges,  universities,  and  other  purposes."  The  provision 
is  too  indefinitely  expressed,  and  relates  to  a  case  of  ordinary  legislative  discre- 
tion, and  if  literally  carried  into  execution,  it  would  be  productive  of  great  incon- 
venience. It  does  not  seem  to  be  deserving  of  a  place  among  "  the  essential 
principles  of  liberty  and  free  government  to  be  for  ever  unalterably  established." 
*  Constitution  of  1777,  art.  1.  13.  41. 
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the  most  certain  assurance  of  the  uninterrupted  enjoy- 
ment of  our  personal  rights  and  hberties,  consists,  not  so 
much  in  bills  of  rights,  as  in  the  skilful  organization  of 
the  government,  and  its  aptitude,  by  means  of  its  struc- 
ture and  genius,  and  the  spirit  of  the  people  which  per- 
vades it,  to  produce  wise  laws,  and  a  pure,  firm,  and  in- 
telligent administration  of  justice. 

I  shall  devote  the  remainder  of  the  present  lecture  to 
examine  more  particularly  the  right  of  personal  se- 
curity and  *personal  liberty,  and  postpone  the  con-     *12 
sideration  of  the  right  of  private  property  until  we 
arrive  at  another  branch  of  our  inquiries. 

(1.)    Of  the  right  of  jjersonal  security. 

The  right  of  personal  security  is  guarded  by  provisions 
which  have  been  transcribed  into  the  constitutions  in  this 
countrv  from  rnas^na  charta,  and  other  fundamental  acts 
of  the  English  parliament,  and  it  is  enforced  by  addi- 
tional and  more  precise  injunctions.  The  substance  of  the 
provisions  is,  that  no  person,  except  on  impeachment, 
and  in  cases  arising  in  the  military  and  naval  service, 
shall  be  held  to  answer  for  a  capital,  or  otherwise  infa- 
mous crime,  or  for  any  offence  above  the  common  law 
degree  of  petit  larcerny,  unless  he  shall  have  been  pre- 
viously charged  on  the  presentment  or  indictment  of  a 
grand  jury  ;  that  no  person  shall  be  subject,  for  the  same 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb  f  nor 
shall  he  be  compelled,  in  an}'"  criminal  case,  to  be  a  wit- 
ness against  himself;  and  in  all  criminal  prosecutions, 
the  accused  is  entitled  to  a  speedy  and  public  trial  by  an 


'^  This  pvohibirion  as  to  putting  a  partj'  twice  in  jeopardy,  is  in  the  constitution 
of  the  United  States,  and  it  has  been  deemed,  by  Mr.  Justice  Stoiy,  to  mean  that 
no  person  shall  be  tiicd  a  second  time,  for  the  same  offence,  after  a  mal  by  a 
competent  and  regular  jury,  upon  a  good  indictment,  whether  there  be  a  verdict 
of  acquittal  or  conN-iction.  A  new  trial  cannot  therefore  be  granted  in  a  capital 
case,  after  a  verdict  regularly  rendered  upon  a  sufficient  indictment,  but  it  may 
where  the  jury  has  been  discharged  fi-om  gi\-ing  a  verdict,  for  then  the  party  has 
not  been  put  in  jeopardy.     United  States  v.  Gibert,  2  Sumner,  19. 
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impartial  jury ;  and  upon  the  trial  he  is  entitled  to  be  con- 
fronted with  the  witnesses  against  him  ;  to  have  compul- 
sory process  for  obtaining  witnesses  in  his  favour,  and  to 
have  the  assistance  of  counsel  for  his  defence.  And  as 
a  further  guard  against  abuse  and  oppression  in  criminal 
proceedings,  it  is  declared,  that  excessive  bail  cannot  be 
required,  nor  excessive  fines  imposed,  or  cruel  and  unu- 
sual punishments  inflicted  ;  nor  can  any  bill  of  attainder, 
or  ex j^just  facto  law,  be  passed.  The  constitution  of  the  Uni- 
ted States,  and  the  constitutions  of  almost  every  state  in 
the  Union,  contain  the  same  declarations  in  substance, 
and  nearly  in  the  same  language.*  And  where  express 
constitutional  provisions  on  this  subject  appear  to  be 
wanting,  the  same  principles  are  probably  asserted  by 
declaratory  legislative  acts  ;  and  they  must  be  regarded 
as  fundamental  doctrines  in  every  state,  for  the  colonies 
were  parties  to  the  national  declaration  of  rights  in  1774, 
in  which  the  trial  by  jury,  and  the  other  rights  and  liber- 
ties of  English  subjects  were  peremptorily  claimed 
*13  as  their  undoubted  *inheritance  and  birthright.  It 
may  be  received  as  a  self-evident  proposition,  uni- 
versally understood  and  acknowledged  throughout  this 
country,  that  no  person  can  be  taken  or  imprisoned,  or 


■  In  the  ordinance  of  congress  of  July  13th,  1787,  for  the  government  of  the 
terHtory  of  the  United  States  north-west  of  the  river  Ohio,  it  was  declared  to 
be  an  unalterable  article  of  compact  between  the  original  states,  and  the  people 
and  states  in  the  said  territory,  that  the  inhabitants  thereof  should  always  be 
entitled  to  the  benefit  of  the  writ  o?  habeas  corpus,  and  of  trial  by  jury  ;  of  judi- 
cial proceedings  according  to  the  course  of  the  common  law  ;  that  all  persons 
should  be  bailable,  unless  for  capital  offences,  where  the  proof  shall  be  evident, 
or  the  presumption  great ;  that  all  fines  should  be  moderate,  and  no  cruel  or 
unusual  punishments  inflicted ;  that  no  man  should  be  deprived  of  his  liberty  or 
property-,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land;  that  no  man's 
property  or  services  should  be  taken  or  demanded  for  public  exigencies,  without 
full  compensation ;  and  that  no  law  ought  ever  to  be  made,  or  have  force  in  the 
territory,  interfering  in  any  manner  whatever  with,  or  affecting  private  contracts 
or  engagements  bona  fide,  and  without  fraud  prevnously  formed.  This  last  and 
valuable  provision  was  at  that  time  new  and  unprecedented  in  constitutional 
historv. 
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disseised  of  his  freehold,  or  liberties,  or  estate,  or  exiled 
or  condemned,  or  deprived  of  life,  liberty,  or  property, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peers.  The  words,  by  the  law  of  the  land,  as  used  in 
magna  charta,^  in  reference  to  this  subject,  are  understood 
to  mean  due  process  of  law,  that  is,  by  indictment  or  pre- 
sentment of  good  and  lawful  men;  and  this,  says  Lord 
Coke,''  is  the  true  sense  and  exposition  of  those  words. 

But  while  cruel  and  unusual  punishments  are  univer- 
sally condemned,  some  theorists  have  proposed  the  entire 
abolition  of  the  punishment  of  death,  and  have  considered 


»  Ch.  29. 

''  2  htst.  50.  See  also  the  matter  of  John  and  CheiTy  stieets,  19  Wendell, 
659.  The  law  of  ike  lajid  in  bills  of  right,  says  Ch.  J.  Ruffin,  in  the  elaborate 
opinion  delivered  in  Hoke  v.  Henderson,  4  Dev.  N.  C.  Rep.  15,  (and  one  re- 
plete with  sound  constitutional  doctrines,)  does  not  mean  merely  an  act  of  the 
legislature,  for  that  construction  would  abrogate  all  restriction  on  legislative  au- 
thority. The  clause  means,  that  statutes  which  would  deprive  a  citizen  of  the 
rights  of  peraon  or  projierty  without  a  regular  trial,  according  to  the  course  and 
usage  of  the  common  law,  mouM  not  be  the  law  of  the  land  in  the  sense  of  the 
constitution.  In  Tennessee  "  the  law  of  the  land"  in  the  constitution  of  that 
state,  is  understood  to  mean  a  general  and  public  law,  operating  equally  upon 
every  member  of  the  community.  10  Yer^er,7\.  The  judgment  of  his  peers 
means,  trial  by  a  jury  of  twelve  men  according  to  the  course  of  the  common  law; 
and  even  in  private  suits  at  common  law,  the  right  of  trial  by  jury  is  preserved 
in  the  consritution  of  the  United  States,  where  the  value  in  controversy  exceeds 
twenty  dollars.  Const.  U.  S.  Avieyidments,  art.  7.  In  the  constitution  of  New- 
York  it  is  declared,  that  tinal  by  jury,  "  in  all  cases  in  which  it  has  been  hereto- 
fore used,"  should  remain  inviolate  for  ever;  and  no  new  court  should  be  institu- 
ted, except  courts  of  equity,  which  should  not  proceed  according  to  the  course  of 
the  common  law.  Const.  N.  Y.  art.  7.  Under  these  piovisions  it  has  been  ad- 
judged, that  the  provision  in  the  constitution  of  the  United  Slates,  relative  to  trial 
by  jun.-,  applies  only  to  the  federal  courts  ;  and  that  the  provision  in  the  state 
constitution  applies  only  to  cases  of  trials  of  issues  of  fact  in  civil  and  criminal 
proceedings  in  courts  of  justice  ;  and  that  the  provision  as  to  new  courts  refer- 
red to  courts  exercising  the  usual  jurisdiction  of  courts  of  law,  but  proceeding  by 
modes  unhnoicn  to  the  common  law.  In  the  matter  of  Sn^ith,  10  Wendell,  449. 
Cowen,  J.,  in  the  matter  of  John  and  Cherry  streets,  19  Wendell,  676.  In 
Georgia,  where  the  jirovision  in  the  constitution  securing  trial  by  jur)'  is  the  same 
as  in  that  of  New-York,  it  has  been  adjudged,  that  it  did  not  apply  to  summary 
jurisdictions  known  and  in  use  before  the  adoption  of  the  constitution.  Law  and 
commissioners  of  pilotage,  R.  M.  Charlton's  Rep.  302.  This  has  been  also  the 
contemporaneous  and  practical  exposition  of  the  same  words  in  the  constitution 
of  New-York. 
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it  to  be  an  unnecessary  waste  of  power,  if  not  altogether 
unjust  and  unwarrantable.  It  has  been  supposed  that  the 
proper  object  of  punishment,  being  the  protection  of  soci- 
ety by  the  prevention  of  crime,  can  be  as  well,  or  more 
effectually  answered,  b}'  the  substitution  of  milder  sanc- 
tions. The  great  difficulty  is,  to  attain  the  salutary  ends 
of  punishment,  and,  at  the  same  time,  avoid  wounding 
the  public  sense  of  humanity.  The  punishment  of  death 
is,  doubtless,  the  most  dreadful  and  the  most  impressive 
spectacle  of  public  justice  ;  and  it  is  not  possible  to  adopt 
any  other  punishment  equally  powerful  by  its  example. 
It  ought  to  be  confined  to  the  few  cases  of  the  most  atro- 
cious character,  for  it  is  only  in  such  cases  that  public 
opinion  will  warrant  the  measure,  or  the  peace  and  safety 
of  society  require  it.  Civil  society  has  an  undoubted 
right  to  use  the  means  requisite  for  its  preservation;  and 
the  punishment  of  murder  with  death,  accords  with  the 
judgment  and  the  practice  of  mankind,  because  the  in- 
tensity and  the  violence  of  the  malignity  that  will  commit 

the  crime,  require  to  be  counteracted  by  the  strong- 
*14     est  motives  which  can  be  presented  to  *the  human 

mind.  Grotius^  discusses  much  at  large,  and  with 
his  usual  learning  and  ability,  the  design  and  the  lawful- 
ness of  punishment ;  and  he  is  decidedly  of  the  opinion, 
that  capital  punishments,  in  certain  cases,  are  not  only 
lawful  under  the  divine  law,  but  indispensable  to  restrain 
the  audaciousness  of  guilt.  He  recommends,  however, 
for  adoption,  in  many  cases,  the  advice,  and  even  the 
example  of  some  of  the  ancients,  by  the  substitution  of 
servile  labour  and  imprisonment  for  capital  punishment. 
This  has  been  done  since  his  time  to  a  very  great  extent 
in  some  parts  of  Europe,  and  especially  in  these  United 
States.     In  the  earlier  code  of  laws  prepared  by  William 


»  De  Jure  Belli,  b.  2.  ch.  20. 
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Penn,  and  adopted  by  the  legislature  of  Pennsylvania,  in 
16S2,*  it  was  declared,  that  all  pisons  should  he  ivorlc- 
houses  for   felons  and   vagrants ;   and   the  penitentiary 
system  founded  on  labour,  discipline,  and  instruction, 
accompanied  with  patient  and  humane  treatment,  was 
first  introduced  into  this  country  by  the  wisdom  and  be- 
nevolence of  that  eminent  lawgiver.     Though  the  peni- 
tentiary system  has  not  been  able  sufficiently  to  answer 
the  expectations  of  the  public,  either  in  the  reformation  of 
offenders,  or  as  an  example  to  deter  others,  yet  the  more 
skilful  structure  and  arrangement  of  the  prisons,  and  the  in- 
troduction of  a  stricter  and  more  energetic  system  of  prison 
discipline,  consisting  essentially  of  solitary  confinement  by 
nisht,  and  hard  labour  without  solitude,  but  without  con- 
versation,  in  the  workshops,  by  day ;  (and  which  have  been 
carried  into  effect  with  beneficial  results    in    the   state 
prison  at  Auburn,  and  in  the  new  state  prison  at  Sing- 
Sing,  in  New-York,  and  at  Weathersfield  in  Connecti- 
cut,)  afford  encouraging  expectations  that  they  will  be 
able  to  redeem  the  credit  of  the  system,  and  recommend 
the  punishment  of  solitary  imprisonment  and  hard  labour, 
instead  of  capital  and  other  sanguinary  punishments  to 
the  universal  approbation  of  the  civihzed  world."" 


^  Proud' s  History  of  Pennsylvania,  vol.  ii.  app.  p.  16. 

^  In  Philadelphia,  in  1829,  a  further  reform  in  prison  discipline  was  intro- 
duced, and  is  spoken  of  with  high  approbation  by  competent  judges.     It  consists 
of  solitary  confinement  by  night  and  by  day,  and  labour  by  day.     Purdon^s  Dig. 
455.    Doctor  Lieber  in  his  Letter  to  the  President  of  the  Pkiladclphia  Society 
for  alleviating  the  miseries  of  public  prisons,  and  in  his  Letter  to  the  Governor 
of  South  Carolina  on  the  'penitentiary  system,  comes  out  with  great  strength 
in  favour  of  the  Philadelphia  system  in  preference  to  the  Auburn  plan  of  disci- 
pline.    See  also  the  Lettre  sur  le  systeme  penite7itiaire,par  31.  Demetz,  Coiin- 
seiller  a  la  cour  royale,  Paris,  1837,  in  which  the  Philadelphia  plan  of  solitude 
by  night  and  by  day  is  ably  enforced ;  and  the  system  was  approved  of  after  full 
discussion  by  the  Conseil  Geniral  du  Dcpartement  de  la  Seine,  October  20th, 
1837.     But  notwithstanding  all  this  sanction,  it  would  seem  that  experience  has 
raised  a  doubt  as  to  the  good  effects  of  total  and  absolute  solitary  confinement  by 
day  and  night,  in  consequence  of  its  deleterious  effects  upon  the  mmd  of  the  pri- 
soner.    See  the  13^^  Annual  Report  of  the  Prison  Discipline  Society,  Boston, 

Vol.  II.  3 
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While  the  personal  security  of  every  citizen  is  pro- 
tected from  lawless  violence  by  the  arm  of  government 
and  the  terrors  of  the  penal  code,  and  while  it  is  equally 
guarded  from  unjust  and  tyrannical  proceedings  on  the 
part  of  the  government  itself,  by  the  provisions  to  which 
we  have  referred,  every  person  is  also  entitled  to  the  pre- 
ventive arm  of  the  magistrate,  as  a  further  protection 
from  threatened  or  impending  danger  ;  and,  on  reasona- 


1838.  Doctor  Lieber  distinguishes  the  one  system  as  the  Auburn  or  silent  sys- 
tem, and  the  other  as  the  Pennsylvania  separate  or  ei'emitic  system. 

There  were,  as  early  as  1834,  sixteen  of  the  United  States,  viz.  Maine,  New- 
Hampshire,  Vermont,  Massachusetts,  Connecticut,  New-York,  New-Jersey,  Penn- 
sylvania, Maryland,  Virginia,  Kentucky,  Tennessee,  Georgia,  Ohio,  Indiana,  and 
Illinois,  besides  the  District  of  Columbia,  which  had  penitentiaries  or  state  pri- 
sons established  and  supported  by  government.  The  system  is  extending  and 
growing  better  in  this  country  by  the  lights  of  experience,  and  in  1838  the  pn"- 
sons  in  eight  or  nine  of  the  states  had  become  a  source  of  revenue  to  the  public, 
as  the  earnings  of  the  convicts  by  their  labour  left  a  clear  gain  above  all  expenses. 
It  has  atti-acted  attention  in  Europe,  and  gentlemen  of  character  and  ability  from 
England,  France,  and  Prussia,  have  visited  the  United  States,  under  the  auspices 
of  their  respective  governments,  in  order  to  inspect  our  prisons,  and  obtain  a  tho- 
rough knowledge  of  the  plan,  discipline,  and  cil'ects  of  our  penitentiaiy  systems. 
To  these  visits  we  are  indebted  for  the  interesting  work  of  M.  M.  G.  de  Beau- 
mont ef  A.  de  Tocqueville,  entitled  Dm  Systeme  Pinitentiaire  mix  Etats-  Unis, 
et  de  son  application  en  France,  Paris,  1833  ;  and  which  has  been  translated, 
with  notes,  by  Doctor  Francis  Lieber,  advantageously  known  to  the  literary  world 
as  the  editor  of  that  great  work,  the  Encyclopedia  Americana ;  also,  for  the 
Report  of  William  Crau-ford,  Esq.,  on  the  Periiieniiaries  of  the  United 
States,  presented  to  the  British  goverament,  and  ordered  to  be  printed,  in 
March,  1835.  His  appendix  to  this  report  contains  an  extraordinary  and  very 
valuable  mass  of  facts  and  details  on  the  subject,  collected  with  great  industi-y 
and  care,  and  accompanied  with  excellent  plans  of  our  principal  state  peniten- 
tiaries. The  whole  work  is  very  instructive,  and  ought  to  be  republished  in  this 
country.  The  French  visitants  collected  also  documentaiy  and  statistical  matter 
relative  to  our  state  prisons,  amounting  to  six  volumes  in  folio,  which  have  not 
been  published,  but  were  deposited  in  the  office  of  the  minister  of  commerce  and 
public  works  at  Paris. 

Doctor  Julius,  a  learned  professor  at  Berlin,  in  Prussia,  under  the  direction  of 
his  government,  visited  the  United  States  on  the  same  errand  in  the  years  1834, 
1835,  and  1836,  and  in  1839,  his  work  in  two  volumes  on  the  Moral  Condition  of 
the  United  States  was  published  at  Leipsic  in  Germany,  and  the  second  volume 
was  wholly  occupied  with  the  subject  of  crime  and  punishment. 

In  1830,  a  bill  passed  the  English  house  of  commons  abolishing  the  punishment 
£)f  death  for  forging  negotiable  securities  ;  but  this  alteration  in  the  established 
j^w  was  rejected  by  a  large  majoi-ity  in  the  house  of  lords. 
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blc  cause  being  shown,  he  may  require  his  adversary  to 
be  bound  to  keep  the  peace.     If  violence  has  been  actu- 
ally offered,  the  offender  is  not  only  liable  to  be  prose- 
cuted and  punished  on  behalf  of  the  •  state,  but  he  is 
bound  to  render  to  the  party  aggrieved  adequate  compen- 
sation in  damages.     The  municipal  law  of  our  own,  as 
well  as  of  every  other  country,  has  likewise  left  with  in- 
dividuals the  exercise  of  the  natural  right  of  self-defence, 
in  all  those  cases  in  which  the  law  is  either  too  slow  or 
too  feeble  to  stay  the  hand  of  violence.     Homicide  is 
justifiable  in  every  case  in  which  it  is  rendered  necessary 
in  self-defence,  against  the  person  who  comes  to  commit 
a  known  felony  with  force  against  one's  person,  or  habi- 
tation, or  property,  or  against  the  person  or  property  of 
those  who  stand  in  near  domestic  relations.^     The  right 
of  self-defence  in  these  cases  is  founded  on  the  law  of 
nature,  and  is  not,  and  cannot  be  superseded  by  the  law 
of  society.     In  those  instances,  says  Sir  Michael  Foster, 
the  law,  with  great  property,  and  in  strict  justice,  con- 
siders the  individual  to  be  under  the  protection  of  the  law 
of  nature.     There  are  some  important  distinctions  on  this 
subject,  between  justifiable  and  excusable  homicide,  and 
manslaughter,  and  murder,  which  it  does  not  belong  to 
my  present  purpose  to  examine  ;  and  I  will  only  observe, 

that  homicide  is  never  strictly  justifiable  in  defence 
*16     *of  a  private  trespass,   nor  upon  the  pretence  of 

necessity,  when  the  party  is  not  free  from  fault  in 
bringing  that  necessity  upon  himself.'' 
(2.)  Of  slander  and  libels. 

As  a  part  of  the  right  of  personal  security,  the  pre- 
servation of  every  person's  good  name  from  the  vile  arts 
of  detraction  is  justly  included.     The   laws    of  the  an- 


»  Haiok.  P.  C.  b.  1.  ch.  28.  sec.  21.     Foster's  Discourse  of  Homicide,  273, 
274. 

"  Hawk.  P.  C.h.l.  ch.  28.  sec.  22,  23. 
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cients,  no  less  than  those  of  modern  nations,  made  private 
reputation  one  of  the  objects  of  their  protection.  The 
Roman  law  took  a  just  distinction  between  slander  spoken 
and  written ;  and  the  same  -distinction  prevails  in  our 
law,  which  considers  the  slander  of  a  private  person  by 
words,  in  no  other  light  than  a  civil  injury,  for  which  a 
pecuniary  compensation  may  be  obtained.  The  injury 
consists  in  falsely  and  maliciously  charging  another  with 
the  commission  of  some  public  offence,  or  the  breach  of 
some  public  trust,  or  with  any  matter  in  relation  to  his 
particular  trade  or  vocation,  and  which,  if  true,  would 
render  him  unworthy  of  employment ;  or,  lastly,  with 
any  other  matter  or  thing,  by  which  special  injury  is 
sustained.*^  But  if  the  slander  be  communicated  by  pic- 
tures, or  signs,  or  writing,  or  printing,  it  is  calculated  to 
have  a  wider  circulation,  to  make  a  deeper  impression, 
and  to  become  proportionably  more  injurious.  Expres- 
sions which  tend  to  render  a  man  ridiculous,  or  degrade 
him  in  the  esteem  and  opinion  of  the  world,  would  be 
libellous  if  printed,  though  they  would  not  be  actionable 

if  spoken.'^     A  libel,  as  applicable  to  individuals, 
*17     *has  been  well  defined'^  to  be  a  malicious  publication, 

expressed  either  in  printing  or  writing,  or  by  signs 


•  Potter's  Greek  Antiq.yol.i.Tp.  179.  Halhed's  Gc7itoo  Code,  1^2.  Cicero 
de  Repuhlica,  lib.  4.  Tacit.  Ann.  lib.  1.  ch.  72.  Her.  Epist.  h.  2.  Ep.  1. 
152.  Aul.  Gel.h.Z.ch.Z.  Inst.  4.  4.  1.  3  Johnson's  Cases,  382,  note; 
where  the  reporter,  with  great  learning  and  accuracy,  has  collected  tlie  material 
provisions  in  the  Roman  law  on  the  subject.  Since  the  publication  of  tliat  note, 
the  view  of  the  law  of  defamation  among  the  ancients  has  been  extensively  con- 
sidered in  Holt's  Law  of  Libel,  b.  1.  ch.  1. 

*>  In  Indiana,  charging  by  words  a  female  with  incest,  fornication,  adultery,  or 
whoredom,  is  made  actionable  without  showing  special  damages.  R.  Statutes 
of  Indiana,  1838,  p.  452. 

■=  Villers  v.  Monsley,  2  Wils.  Rep.  403.  Wooilward  v.  Dowsing,  2  Mann. 
4-  Ryl.  Rep.  74.  Levy  v.  Milne,  12  B.  Moore's  Rep.  418.  Clement  v.  Chivis, 
0  Barn.  Sf  Cress.  174.  Lord  ChurchUl  v.  Hunt,  1  Chitty's  R.  480.  The  law 
implies  malice,  if  the  publication  charges  an  individual  with  an  indictable  offence, 
or  exposes  him  to  hatred,  ridicule,  or  contempt. 

^  4  Mass.  Rep.  168.    2  Pickering's  Rep.  115. 
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or  pictures,  tending  either  to  blacken  the  memory  of  one 
dead,  or  the  reputation  of  one  aHve,  and  expose  him  to 
pubhc  hatred,  contempt,  or  ridicule.  A  malicious  intent 
towards  government,  magistrates,  or  individuals,  and  an 
injurious  or  offensive  tendency,  must  concur  to  consti- 
tute the  libel.  It  then  becomes  a  grievance,  and  the  law 
has  accordingly  considered  it  in  the  light  of  a  public  as 
well  as  a  private  injury,  and  has  rendered  the  party  not 
only  liable  to  a  private  suit  at  the  instance  of  the  party 
libelled,  but  answerable  to  the  state  by  indictment,  as 
guilty  of  an  offence  tending  directly  to  a  breach  of  the 
public  peace.* 

But  though  the  law  be  solicitous  to  protect  every  man 
in  his  fair  fame  and  character,  it  is  equally  careful  that 
the  liberty  of  speech,  and  of  the  press,  should  be  duly 
preserved.  The  liberal  communication  of  sentiment,  and 
entire  freedom  of  discussion,  in  respect  to  the  character 
and  conduct  of  public  men,  and  of  candidates  for  public 
favour,  is  deemed  essential  to  the  judicious  exercise  of 
the  right  of  suffrage,  and  of  that  control  over  their  rulers, 
which  resides  in  the  free  people  of  these  United  States. 
It  has,  accordingly,  become  a  constitutional  principle  in 
this  country,  that  "  every  citizen  may  freely  speak,  write, 
and  publish  his  sentiments,  on  all  subjects,  being  "re- 
sponsible for  the  abuse  of  that  right,  and  that  no  law  can 
rightfully  be  passed  to  restrain  or  abridge  the  freedom  of 
speech,  or  of  the  press." 

The  law  of  England,  even  under  the  Anglo-Saxon  line 
of  princes,  took  severe  and  exemplary  notice  of  de- 
famation, as  *an  offence  against  the  public  peace  ;^     *18 


*  1  Haiok.  P.  C.  b.  i.  ch.  73.  The  malicious  and  unauthoiized  publication  of 
any  part  of  a  lettoi-  wUfuUy  opened  by  a  person  to  whom  it  was  not  addressed, 
or  the  wilfully  opening  or  reading  the  same  by  any  such  person  not  authorized  so 
to  do,  is  declared  to  be  a  misdemeanor.  Neiv-York  Revised  Statutes,  vol.  ii. 
p.  695,  sec.  27,  23. 

"  2  Inst.  227. 
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and  in  the  time  of  Henry  III.,  Bracton*  adopted  the 
language  of  the  Institutes  of  Justinian,  and  held  slander 
and  libellous  writings  to  be  actionable  injuries.     But  the 
first  private  suit  for  slanderous  words  to  be  met  with  in 
the  English  law,  was  in  the  reign  of  Edward  III.,  and 
for  the  high  offence  of  charging  another  with  a  crime 
which  endangered  his  life.''     The  mischiefs  of  licensed 
abuse  were  felt  to  be  so  extensive,  and  so  incompatible 
with  the  preservation  of  peace,  that  several  acts  of  par- 
liament, known  as   the  statutes  de  scandalis  magnamm, 
were  passed  to  suppress  and  punish  the  propagation  of 
false  and  malicious  slander."     They  are  said  to  have 
been  declaratory  of  the  common  law,'^  and  actions  of 
slander  were  slowly  but  gradually  multiplied,  between 
the  time  of  Edward  III.  and  the  reign  of  Elizabeth,^ 
when  they  had  become  frequent.     The  remedy  was  ap- 
plied to  a  variety  of  cases  ;  and  in  a  private  action  of 
slander  for  damages,  and  even  in  the  action  of  scandahmi 
magnatum,  the  defendant  was  allowed  to  justify,  by  show- 
ing the  truth  of  the  fact  charged ;  for  if  the  words  were 
true,  it  was  then  a  case  of  damnum  absque  injuria,  accord- 
ing to  the  just  opinion  of  Paulus,  in  the  civil  law.*"     But 
in  the  case  of  a  public  prosecution  for  a  libel,  it  became 
the  established  principle  of  the  English  law,  as  declared 
in  the  court  of  star  cham.ber,  about  the  beginning  of  the 
reign  of  James  I.,?  that  the  truth  of  the  libel  could  not 
be  shown  by  way  of  justification,  because,  whether  true 
or  false,  it  was  equally  dangerous  to  the  public 
*19     peace.     The  same  *doctrine  remains  in  England 


*  Lib.  3  De  Actionibus,  ch.  iv. 

^  30  Ass.  29.     Reeve's  History  of  the  English  Law,  vol.  iii.  jj.  90. 
<=  Statutes  of  3  E.  I.,  2  R.  II.,  and  12  R.  II. 
d  2  Mod.  Rep.  IGl.  165. 
«  4  Co.  110—112. 
f  Dig.  47.  10.  18. 

g  De  LibellisfamosiSjb  Co.  125.     Hudson's  Treatise onthe Star  Chamber, 
published  in  2d  vol.  Collec.  Juiid, 
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to  this  day  unshaken,  and  in  the  case  of  The  King 
V.  Burdctt,''  it  was  held,  that  where  a  libel  imputes  to 
others  the  commission  of  a  triable  crime,  the  evidence  of 
the  truth  of  it  was  inadmissible,  and  that  the  intention 
was  to  be  collected  from  the  paper  itself,  unless  explained 
by  the  mode  of  publication,  or  other  circumstances  ;  and 
that  if  the  contents  were  likely  to  produce  mischief,  the 
defendant  must  be  presumed  to  intend  that  which  his  act 
was  likely  to  produce.  "  The  liberty  of  the  press,"  as 
one  of  the  judges  in  that  case  observed,  "cannot  impute 
criminal  conduct  to  others  without  violating  the  right  of 
character,  and  that  right  can  only  be  attacked  in  a  court 
of  justice,  where  the  party  attacked  has  a  fair  opportu- 
nity of  defending  himself.  Where  vituperation  begins, 
the  liberty  of  the  press  ends."  Whether  the  rule  of  the 
English  law  was  founded  on  a  just  basis,  and  whether  it 
was  applicable  to  the  free  press  and  free  institutions  in 
this  country,  has  been  a  question  extensively  and  labo- 
riously discussed  in  several  cases  which  have  been 
brought  before  our  American  tribunals. 

In  the  case  of  ThePeojjle  v.  Croszi-e//,*' which  came  be- 
fore the  supreme  court  of  New- York  in  1804,  and  was 
argued  at  the  bar  with  very  great  ability,  the  court  were 
equally  divided  in  opinion  on  the  point,  whether,  on  an 
indictment  for  a  libel,  the  defendant  was  entitled  to  give 
in  evidence  to  the  jury  the  truth  of  the  charges  contained 
in  the  libel.  In  the  court  of  appeals  in  South  Carolina, 
in  1811,  the  court  unanimously  decided,  in  the  case  of 
The  State  v.  Lehre,'^  that  by  the  English  common  law  it 
was  settled,  on  sound  principles  of  policy  derived  from 
the  civil  law,  that  the  defendant  had  no  right  to  justify 


=  4  Barmo.  4.  Aid.  Rep.  95. 

>>  3  Johns.  Cas.  337. 

<=  2  Rep.  Const.  Court,  p.  809, 
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the  libel  by  giving  the  truth  of  it  in  evidence.     The* 
*20     court,  in  the  learned  *and  able  opinion  which  was 

delivered  in  that  case,  considered  that  the  law,  as 
then  declared,  was  not  only  the  law  of  England,  but 
probably  the  law  of  all  Europe,  and  of  most  of  the  free 
states  of  America.  The  same  question  has  been  fre- 
quently discussed  in  INIassachu setts.  In  the  case  of  The 
Commonwealth  v.  Chase,^  in  1808,  it  was  decided,  that  the 
publication  of  a  libel  maliciously,  and  with  intent  to  de- 
fame, was  clearly  a  public  offence,  whether  the  libel  be 
true  or  not ;  and  the  rule  was  held  to  be  founded  on 
sound  principles,  indispensable  to  restrain  all  tendencies 
to  breaches  of  the  peace,  and  to  private  animosity  and 
revenge.  The  essence  of  the  offence  consisted  in  the 
malicious  intent  to  defame  the  reputation  of  another  ;  and 
a  man  may  maliciously  publish  the  truth  against  another 
with  the  intent  to  defame  his  character,  and  if  the  publi- 
cation be  true,  the  tendency  of  the  publication  to  inflame 
the  passions,  and  to  excite  revenge  is  not  diminished. 
But  though  a  defendant,  on  an  indictment  for  a  libel, 
cannot  justify  himself  for  publishing  the  libel,  merely  by 
proving  the  truth  of  it,  yet  he  may  repel  the  criminal 
charge,  by  proving  that  the  publication  was  for  a  justi- 
fiable purpose,  and  not  malicious  ;  and  if  the  purpose  be 
justifiable,  the  defendant  may  give  in  evidence  the  truth 
of  the  words,  when  such  evidence  will  tend  to  negative 
the  malicious  intent  to  defame.  The  same  question  was 
again  agitated  and  discussed  before  the  same  court  in 
1825,  in  the  case  of  The  Commonwealth  v.  Blanding,^  and 
the  court  strongly  enforced  the  doctrine  of  the  former 
case,  that,  as  a  general  rule,  the  truth  of  the  libel  was 
not  admissible  in  evidence  upon  the  trial  of  the  indict- 
ment ;  and  this  principle  of  the  common  law  was  de- 
clared to  be  founded  in  common  sense  and  common  jus- 

»  4  Mass.  Rep.  163.  "  3  Pick.  Rep.  304. 
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tice,  and  prevailed  in  the  code  of  every  civilized  country. 
It  was  further  held,  that  whether  in  any  particular  case 
such  evidence  be  admissible,  was  to  be  determined 
*by  the  court ;  and  if  admissible,  then  the  jury  *21 
were  to  determine  whether  the  publication  was 
made  with  good  motives,  and  for  justifiable  ends.  The 
same  rule,  that  the  truth  canriot  be  admitted  in  evidence 
on  indictment  for  a  libel,  though  it  may  in  a  civil  suit  for 
damages,  has  been  adjudged  in  Louisiana  ;*  and  the 
weight  of  judicial  authority  undoubtedly  is,  that  the 
English  'common   law    doctrine    of   libel   is    the   com- 

O 

mon  law  doctrine  in  this  country,  in  all  cases  in  which 
it  has  not  been  expressly  controlled  by  constitutional  or 
legislative  provisions.  The  decisions  in  Massachusetts 
and  Louisiana  were  made  notwithstanding  the  constitu- 
tion of  the  one  state  had  declared,  that  "the  liberty  of 
the  press  ought  not  to  be  restrained,"  and  that  the  other 
had  said,  that  "every  citizen  might  freely  speak,  write, 
and  print,  on  any  subject,  being  responsible  for  the  abuse 
of  that  liberty."  Those  decisions  went  only  to  control 
the  malicious  abuse  or  licentiousness  of  the  press,  and 
that  is  the  most  effectual  way  to  preserve  its  freedom  in 
the  genuine  sense  of  the  constitutional  declarations  on  the 
subject.  Without  such  a  check,  the  press,  in  the  hands 
of  evil  and  designing  men,  would  become  a  most  formida- 
ble engine,  and  as  mighty  for  mischief  as  for  good. 
Since  the  decision  in  1825,  the  legislature  of  Massachu- 
setts have  interposed,  and  by  an  act  passed  in  March, 
1527,  have  allowed  the  truth  to  be  given  in  evidence  in 
all  prosecutions  for  libels,  but  with  a  proviso  that  such 
evidence  should  not  be  a  justification,  unless  it  should 
be  made  satisfactorily  to  appear  upon  the  trial,  that  the 
matter  charged  as  libellous  was  published  with  good 
motives,  and  for  justifiable  ends. 


»  TeiTitory  V.  Nugent,  Christy^s  Dig.  of  Louisiana  Decisions,  tit.  Ev.  No.  16L 
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The  constitutions  of  several  of  the  United  States  have 
made  special  provision  in  favour  of  giving  the  truth  in 
evidence,  in  public  prosecutions  for  libels.     In  the  con- 
stitutions of  Pennsylvania,  Delaware,  Tennessee, 
*22     Kentucky,  Ohio,  Indiana,  *and  Illinois,  it  is  de- 
clared, that  in  prosecutions  for  libels  on  men  in  re- 
spect to  their  public  official  conduct,  the  truth  may  be 
given  in  evidence,  when  the  matter  published  was  pro- 
per for  public  information.     In  the  constitutions  of  Mis- 
sissippi and  Missouri,  the  extension  of  the  right  to  give 
the  truth  in  evidence  is  more  at  large,  and  applies  to  all 
prosecutions  or  indictments  for  libels,  without  any  quali- 
fications annexed  in  restraint  of  the  privilege ;  and  an 
act  of  the  legislature  of  New- Jersey,  in  1799,  allowed 
the  same  unrestricted  privilege.    The  legislature  of  Penn- 
sylvania, in  1809,"  went  far  beyond  their  own  constitu- 
tion, and  declared  by  statute,  that  no  person  should  be 
indictable  for  a  publication  on  the  official  conduct  of  men 
in  public  trust ;  and  that  in  all  actions  or  criminal  prose- 
cutions for  a  libel,  the  defendant  might  plead  the  truth 
in  justification,  or  give  it  in  evidence.     The  decision  of 
the  court  of  errors  of  New-York,  in  Thorn  v.  Blanchard,^ 
carried  the  toleration  of  a  hbellous  publication  to  as  great 
an  extent  as  the  Pennsylvania  law ;  for  it  appeared  to  be 
the  doctrine  of  a  majority  of  the  court,  that  where  a  per- 
son petitioned  the  council  of  appointment  to  remove  a 
public  officer  for  corruption  in  office,  public  policy  would 
not  permit  the  officer  libelled  to  have  any  redress  by  pri- 
vate action,  whether  the  charge  was  true  or  false,  or  the 
motives  of  the  petitioner  innocent  or  malicious.     The 
English  law  on  the  point  seems  to  be  founded  in  a  juster 
policy.     Petitions  to  the  king,  or  to  parHament,  or  to  the 
secretary  at  war,  for  the  redress  of  any  greivance,  are 


«  Commonwealth  v.  Duane,  1  Binney's  Rep.  601. 
b  5  Johns.  Rep.  508. 
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privileged   communications,  and   not  actionable  libels, 
provided  the  privilege  be  not  abused  ;  but  if  it  appear 
that  the  communication  was  made  maliciously,  and  with- 
out probable  cause,  the  pretence  under  which  it  is  made 
aggravates  the  case,  and  an  action  lies.*     The  constitu- 
tion of  New-York,  as  amended  in  1821,  is  a  little 
varied  in  its  language  *from  those  provisions  which     *23 
have  been  mentioned,  and  is  not  quite  so  latitudi- 
nary  in  its  indulgence  as  some  of  them.     It  declares, 
that  "  in  all  prosecutions  or  indictments  for  libels,  the 
truth  may  be  given  in  evidence  to   the  jury ;  and  if  it 
shall  appear  to  the  jury,  that  the  matter  charged  as  libel- 
lous is  true,  and  was  published  with  good  motives,  and 
for  justifiable  ends,  the  party  shall  be  acquitted."     These 
provisions  in  favour  of  giving  the  truth  in  evidence,  are 
to  be  found  only  in  those  constitutions  which  have  been 
promulgated  long  since  our  revolution  ;  and  the  current 
of  opinion  seems  to  have  been  setting  strongly,  not  only 
in  favour  of  erecting  barriers  against  any  previous  re- 
straints upon  publications,  (and  which  was  all  that  the 
earlier  sages  of  the  revolution  had  in  view,)  but  in  favour 
of  the  policy  that  would  diminish  or  destroy  altogether 
every  obstacle  or  responsibility  in  the  way  of  the  publi- 
cation of  the  truth.     The  subject  is  not  without  its  diffi- 
culties, and  it  has  been  found  embarrassing  to  preserve 
equally,  and  in  just  harmony  and  proportion,  the  protec- 
tion which  is  due  to  character,  and  the  protection  which 
ought  to  be  afforded  to  liberty  of  speech  and  of  the  press. 
These  rights  are  frequently  brought  into  dangerous  col- 
lision, and  the  tendency  of  measures  in  this  country  has 
been  to  relax  too  far  the  vigilance  with  which  the  com- 
mon law  surrounded  and  guarded  character,  while  we 
are  animated  with  a  generous  anxiety  to  maintain  free- 


*  5  Barmo.  ^-  Aid.  Rep.  642,     Best,  J.     Woodward  v.  Lander,  6  Carr.  ^ 
Payne's  Rep.  548. 
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dom  of  discussion.  The  constitution  of  New- York  makes 
the  facts  in  every  possible  case  a  necessary  subject  of 
open  investigation ;  and  however  improper  or  unfit  those 
facts  may  be  for  public  information,  and  however  painful 
or  injurious  to  the  individuals  concerned,  yet  it  would 
seem  that  they  maj'-,  in  the  first  instance,  be  laid  bare 
before  the  jury.  The  facts  are  to  go  to  them,  at  all 
events ;  for  the  jury  are  to  determine  as  it  shall  appear  to 
them,  whether  the  motives  of  the  libeller  were  good,  and 
his  end  justifiable. 

The  act  of  congress  of  the  14th  of  July,  1798, 
*24     made  it  an  *indictable  offence  to  libel  the  govern- 
ment, or  congress,  or  the  president  of  the  United 
States ;  and  it  made  it  lawful  for  the  defendant,  upon 
the  trial,  to  give  in  evidence  in  his  defence,  the  truth  of 
the  matter  contained  in  the  publication  charged   as  a 
libel.     This  act  was,  by  the  terms  of  it,  declaratory,  and 
was  intended  to  convey  the  sense  of  congress,  that  in 
prosecutions  of  that  kind  it  was  the  common  right  of  the 
defendant  to  give  the  truth  in  evidence.     So,  the  case  of 
The  People  v.  Croswcll,  in  New-York,  was   followed  by 
an  act  of  the  legislature,  on  the  6th  of  April,  1805,  en- 
acting and  declaring,  that  in  every  prosecution  for  a  libel, 
(and  which  included  public  and  private  prosecutions,)  it 
should  be  lawful  for  the  defendant  to  give  in  evidence  in 
his  defence  the  truth  of  the  matter  charged ;  but  such 
evidence  was  not  to  be  a  justification,  unless,  on  the  trial, 
it  should  be  made  satisfactorily  to  appear,  that  the  matter 
charged  as  libellous  was  published  with  good  motives, 
and  for  justifiable  ends,  and  this  was  the  whole  extent  of 
the  doctrine  which  had  been  claimed  in  favour  of  the 
press  in  the  case  of  The  People  v.  Croswell. 

There  appears  to  have  been  some  contrariety  of  opi- 
nion in  the  English  books  on  the  point,  whether  a  defen- 
dant in  a  private  action  upon  a  libel,  could  be  permitted 
to  justify  the  charge,  by  pleading  the  truth.     But  the 
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prevailing,  and  the  better  opinion  is,  that  the  truth  may, 
in  all  cases,  be  pleaded  by  way  of  justification,  in  a  pri- 
vate action  for  damages,  arising  from  written  or  printed 
defamation,  as  well  as  in  an  action  for  slanderous  words.* 
The  ground  of  the  private  action  is  the  injury  which 
the  party  has  sustained,  and  his  consequent  *right     *25 
to  damages  as  a  recompense  for  that  injury ;  but  if 
the  charge,  in  its  substance  and  measure,  be  true  in 
point  of  fact,  the  law  considers  the  plaintiff  as  coming 
into  court  without  any  equitable  title  to  relief.     And  yet 
it  is  easy  to  be  perceived,  that  in  the  case  of  libels  upon 
private  character,  greater  strictness  as  to  allowing  the 
truth  in  evidence,  by  way  of  justification,  ought  to  be 
observed,  than  in  the  case  of  public  prosecutions  ;  for 
the  public  have  no  interest  in  the  detail  of  private  vices 
and  defects,  when  the  individual  charged  is  not  a  candi- 
date for  any  pubhc  trust ;  and  publications  of  that  kind 
are  apt  to  be  infected  with  malice,  and  to  be  very  injuri- 
ous to  the  peace  and  happiness  of  families.     If  the  libel 
was  made  in  order  to  expose  to  the  public  eye  personal 
defects,  or  misfortunes,  or  vices,  the  proof  of  the  truth  of 
the  charge  would  rather  aggravate  than  lessen  the  base- 
ness and  evil  tendency  of  the  publication  ;  and  there  is 
much  justice  and  sound  policy  in  the  opinion,  that  in  pri- 
vate as  well  as  public  prosecutions  for  libels,  the  inquiry 
should  be  pointed  to  the  innocence  or  malice  of  the  pub- 
lisher's intentions.     The  truth  ought  to  be  admissible  in 
evidence  to  explain  that  intent,  and  not  in  every  instance 
to  justify  it.''     The  guilt  and  the  essential  ground  of  action 


»  Holt,  Ch.  J.,  11  Mod.  Rep.  99.  Buller's  N.  P.  8.  J'Anson  v.  Stuart,  1 
Tenn  Rep.  748.  In  Massachusetts,  a  statute  passed  in  March,  1827,  not  only 
allows  the  ti-uth  to  be  pleaded  by  way  of  justification  in  all  actions  for  libels,  as 
well  as  for  oral  slander,  but  every  inference  to  be  drawn  from  such  a  plea  in  ad- 
mission of  the  fact  of  publication,  or  of  malice,  if  the  plea  be  not  proved,  is  de- 
stroyed.    The  statute  affords  facility  and  encouragement  to  the  plea. 

>>  Viimius  in  Inst.  4.  4.  1.  Edin.  Review,  vol.  xxvii.  p.  102.  142.  vol,  xxxii. 
p.  207. 
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for  defamation,  consists  in  the  malicious  intention  ;  and 
when  the  mind  is  not  in  fault,  no  prosecution  can 
*26  be  sustained.*  On  the  other  *hand,  the  truth  may 
be  printed  and  published  maliciously,  and  with  an 
evil  intent,  and  for  no  good  purpose,  and  when  it  would 
be  productive -only  of  private  misery,  and  public  scandal 
and  disgrace.^ 

(3.)   Of  personal  liberty  and  security. 

1.  Writ  of  habeas  corpus.  The  right  of  personal  liberty 
is  another  absolute  right  of  individuals,  which  has  long 
been  a  favourite  object  of  the  English  law.  It  is  not 
only  a  constitutional  principle,  as  we  have  already  seen, 
that  no  person  shall  be  deprived  of  his  liberty  without 
due  process  of  law,  but  effectual  provision  is  made  against 
the  continuance  of  all  unlawful  restraint,  or  imprison- 
ment by  the  security  of  the  privilege  of  the  writ  of 
habeas  corpus. 

Every  restraint  upon  a  man's  liberty  is,  in  the  eye  of 
the  law,  an  imprisonment,  wherever  may  be  the  place, 


»  We  have  a  remarkable  illustration  of  this  principle,  in  a  decision  cited  by 
Lord  Coke,  when  at  the  bar,  and  arguing  the  cause  of  Brook  v.  Montague. 
(Cro.  Jac.  91.)  A  preacher,  in  his  sermon,  i-ecited  a  story  out  of  Fox''s  Mar- 
tyrology,  of  one  Greenwood,  as  being  a  very  wdcked  man,  and  a  persecutor,  who 
died  under  signal  visitations  of  God's  displeasure.  The  preacher  intended  to 
show,  by  that  example,  the  judgment  of  Providence  upon  great  sinners  ;  but  he 
was  totally  mistaken  as  to  the  fact,  for  Greenwood  was  not  dead  or  diseased, 
but  present  at  the  preaching  of  the  sermon.  He  brought  his  action  for  the  defa- 
mation ;  and  the  court  instructed  the  jury,  that  the  defendant,  having  read  and 
delivered  the  words  as  matter  of  history,  and  without  any  evil  intention,  was  not 
liable  in  damages. 

''  Though  the  plaintiff,  in  an  action  for  a  libel,  makes  the  usual  but  unneces- 
sary averment  in  the  declaration,  of  his  general  good  credit  and  character,  the 
defendant  cannot  go  into  proof  of  his  general  bad  character,  by  way  of  mitigation 
of  damages,  or  in  support  of  averments  in  his  plea  to  that  effect.  A  plaintiff 
cannot  be  expected,  and  ought  not  to  be  required,  to  go  into  proof  of  so  general 
a  nature,  and  his  good  character  is  always  presumed  in  law,  unless  by  eNidence 
of  particular  facts,  fairly  and  specifically  put  in  issue,  that  presumption  be  nega- 
tived. Baron  Wood  vindicated  this  rule  with  great  energy  and  effect,  in  Jones 
V.  Stevens,  11  Price's  Rep.  235  ;  and  the  case  of  the  Earl  of  Leicester  v.  Wal- 
ter, 2  Camph.  N.  P.  Rep.  2.51,  was  overruled  by  the  court  of  exchequer. 
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or  whatever  may  be  the  manner  in  which  the  restraint  is 
effected.*     Whenever  any  person  is  detained  with  or 
without  due  process  of  law,  unless  for  treason  or  felony, 
plainly  and  specially  expressed  in  the  warrant  of  com- 
mitment, or  unless  such  person  be  a  convict,  or  legally 
charged  in  execution,  he  is  entitled  to  his  writ  of  habeas 
corims.     It  is  a  writ  of  right,  which  every  person  is  enti- 
tled  to,  ex  merito  jiisticice;^  but  the  benefit  of  it  was,  in 
a  great  degree,  eluded  in  England,  prior  to  the  statute 
of  Charles  II.,  as  the  judges  only  awarded  it  in  term 
time,  and  they  assumed  a  discretionary  power  of  award- 
ing or  refusing  it.'=     The  exphcit  and  peremptory 
*provisions  of  the  statute  of  31  Charles  IL,  c.  2,      *27 
restored  the  w^rit  of  habeas  corpus  to  all  the  efficacy 
to  which  it  was  entitled  at  common  law,  and  which  was 
requisite  for  the  due  protection  of  the  liberty  of  the  sub- 
ject.    That  statute  has  been  re-enacted  or  adopted,  if 
not  in  terms,  yet  in  substance  and  effect,  in  all  these 
United  States.'^     The  privilege  of  this  writ  is  also  made 


a  2  Inst.  589. 

b  4  List.  290. 

<=  3  Bulst.  Rep.  27.  The  writ  of  habeas  corpus  bad  been,  in  England,  from 
the  time  of  magna  charta,  a  matter  of  right,  but  generally  and  fatally  disregarded 
in  cases  relating  to  the  government.  The  illegal  and  arbitrary  impiisonments  by 
the  piiw  counci>l  and  crown  officers  under  Elizabeth,  gave  rise  to  an  impressive 
address  from  the  common  law  judges,  in  1591,  to  Chancellor  Hatton  and  Lor.J 
Burleigh,  complaining  of  them  in  just  and  manly  terms.  Anderson's  Rep.  vol. 
i.  p.  297.  Mr.  Hallam,  in  his  Constitutional  History  of  England,  vol.  i.  p. 
317—320,  gives,  from  an  original  manuscript  in  the  British  museum,  a  more  full 
and  correct  copy  of  this  remarkable  document,  so  honourable  to  the  judges  of  the 
common  law  courts.  But  afterwards,  in  1627,  when  certain  knights  vrere  impri- 
soned by  the  special  command  of  the  king,  for  not  yielding  to  the  forced  loan,  the 
court  of  K.  B.  refiised  to  bail  or  discharge  them  upon  habeas  corpiis,  though  no 
cause,  other  than  the  king's  command,  were  returned. 

**  See,  for  instance,  the  habeas  corpus  act  in  Massachusetts,  of  ICth  March, 
1785,  and  Massachusetts  Revised  Statutes,  1835,  part  3,  tit.  4,  ch.  iii. ;  the 
habeas  corpus  act  of  South  Carolina,  of  1712,  and  referred  to  in  2  Bay,  563, 
and  2  Const.  Rep.  p.  698  ;  the  habeas  corpus  act  of  Pennsylvania,  of  18th 
February,  1785,  and  referred  to  in  1  Binney,  374 ;  the  habeas  corpus  act  of 
New-York,  of  1787  and  1801 ;  the  habeas  corpus  act  of  New-Jersey,  of  1795; 
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an  express  constitutional  right  at  all  times,  except  in 
cases  of  invasion  or  rebellion,  by  the  constitution  of  the 
United  States,  and  by  the  constitutions  of  most  of  the 
states  in  the  Union.  The  citizens  are  declared,  in  some 
of  these  constitutions,  to  be  entitled  to  enjoy  the  privilege 
of  this  writ  in  the  most  '*  free,  eas}'^,  cheap,  expeditious, 
and  ample  manner ;"  and  the  right  is  equally  perfect  in 
those  states  where  such  a  declaration  is  wanting.  The 
right  of  deliverance  from  all  unlawful  imprisonment,  to 
the  full  extent  of  the  remedy  provided  by  the  habeas 
corpus  act,  is  a  common  law  right;  and  it  is  undoubtedly 
true,  as  has  been  already  observed,*  that  the  common 
law  of  England,  so  far  as  it  was  applicable  to  our  cir- 
cumstances, was  brought  over  by  our  ancestors,  upon 
their  emigration  to  this  country.  The  revolution  did  not 
involve  in  it  any  abolition  of  the  common  law.  It  was 
rather  calculated  to  strengthen  and  invigorate  all  the  just 
principles  of  that  law,  suitable  to  our  state  of  society  and 

jurisprudence.  It  has  been  adopted,  or  declared 
*2S     in  force,  by  *the  constitutions  of  some  of  the  states,^ 

and  by  statute  in  others  ;"=  and  where  it  has  not 
been  so  explicitly  adopted,  it  is  nevertheless  to  be  con- 
sidered as  the  law  of  the  land,  subject  to  the  modifica- 
tions which  have  been  suggested,  and  to  express  legisla- 
tive repeal.*^  We  shall,  accordingly,  in  the  course  of 
these  lectures,  take  it  for  granted,  that  the  common  law 
of  England,  applicable  to  our  situation  and  governments, 


the  habeas  corpus  act  of  Ohio,  statute  laws  of  Ohio,  1831,  and  of  Connecticut, 
Revised  Statutes  of  Connecticut,  1821,  and  Statutes  of  Connecticut,  1838,  p. 
336;  ordinance  of  congress  of  July  13,  1787, /or  the  government  of  the  terri- 
tory of  the  United  States,  northtcest  of  the  River  Ohio.  Teiritorial  act  of 
Michigan,  of  April  12, 1827.     The  habeas  corpus  act  of  Indiana,  1838. 

*  See  vol.  i.  p.  342. 

*  Constitutions  of  New-  York  and  New-Jersey. 
•^  Pennsylvania  and  Virginia. 

^  2  N.  Hamp.  Rep.  44.   Marshall,  Ch.  J.,  in  Livingston  v.  Jefferson,  4  Haifa 
L.  J.  78. 
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is  the  law  of  this  country,  in  all  cases  in  which  it  has 
not  been  altered  or  rejected  by  statute,  or  varied  by  local 
usages,  under  the  sanction  of  judicial  decisions. 

The  substance  of  the  provisions  on  the  subject  of  the 
writ  of  habeas  corpus,  may  be  found  in  the  statute  of  31 
Charles  II.,  c.  2,  which  is  the  basis  of  all  the  American 
statutes  on  the  subject.  The  statute  of  New- York,  of 
1787,  was  a  literal  transcript  of  the  English  statute,  and 
the  habeas  corims  act,  in  the  subsequent  revisions  of  the 
New- York  statute  code  in  1801,  and  1813,  was  essen- 
tially the  same.  But  the  New- York  statute,  of  ISIS,''  en- 
larged the  extent  of  the  application  of  the  writ,  and  this 
had  been  the  case  also  in  Pennsylvania.""  It  gave  to  the 
officer  before  whom  the  writ  was  returned,  authority  to 
revise  the  cause  of  commitment,  and  to  examine  into  the 
truth  of  the  facts  alleged  in  the  return.  The  English 
statute  of  56  Geo.  III.,  c.  100,  conferred  the  hke  power. 
By  the  New- York  Revised  Statutes,  which  went  into  ope- 
ration on  1st  January,  1830,  all  the  statute  provisions  on 
the  subject  of  the  v/rit  of  habeas  corims  were  redigested 
and  some  material  amendments  and  more  specific  direc- 
tions added.  Instead  of  referring  to  the  English  statute 
of  Charles  II.,  we  will  take  notice  of  the  substance 
of  the  revised  statute  *of  New-York,  and  which,  no  *29 
doubt,  contains  equally  the  substance  of  the  statute  • 
provisions  on  the  subject  in  every  state  of  the  Union,  (for 
they  are  all  taken  from  the  same  source,)  with  the  re- 
medy, and  the  sanctions  somewhat  extended. 

All  persons  restrained  of  their  liberty,  under  any  pre- 
tence whatsoever,  are  entitled  to  prosecute  the  writ,  un- 
less they  be  persons  detained  :  (1.)  By  process  from 
any  court  or  judge  of  the  United  States  having  exclusive 
jurisdiction  in  the  case.  (2.)  Or  by  final  judgment  or 
decree,  or  execution  thereon,  of  any  competent  tribunal 


'  Sess.  41,  ch.  277.  ''  1  Binney,  736. 
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of  civil  or  criminal  jurisdiction,  other  than  in  the  case  of 
a  commitment  for  any  alleged  contempt.*  The  appli- 
cation for  the  writ  must  be  to  the  supreme  court,  or 
chancellor,  or  a  judge  of  the  court,  or  other  officer  hav- 
ing the  powers  of  a  judge  at  chambers  ;  and  it  must  be 
by  petition  in  writing,  signed  by  or  on  behalf  of  the 
party  ;  and  it  must  state  the  grounds  of  the  appKcation, 
and  the  facts  must  be  sworn  to.**  The  English  statute 
did  not  require  the  petition  to  be  verified  by  the  oath  of 
the  applicant.  The  penalty  of  SIOOO  is  given  in  favour 
of  the  party  aggrieved,  against  every  officer,  and  every 
member  of  the  court  assenting  to  the  refusal,  if  any  court 
or  officer  authorized  to  grant  the  writ,  shall  refuse  it 
when  legally  applied  for.*^  The  penalty  for  refusal  to 
grant  the  writ  was,  by  the  English  statute,  confined  to 
the  default  of  the  chancellor  or  judge  in  vacation  time  ; 
whereas  the  penalty  and  suit  for  refusal  to  grant  the 
writ,  applies,  under  the  New- York  statute,  to  the  judges 
of  the  supreme  court,  sitting  in  court  in  term  time.  This 
is  the  first  instance,  in  the  history  of  the  English  law, 
that  the  judges  of  the  highest  common  law  tribunal,  sit- 


»  Neio-York  Revised  Statutes,  vol.  ii.  p.  563,  sec.  21,  22. 

b.  Ibid.  sec.  23.  25. 

<=  Ihid.  sec.  31.  The  habeas  corpus  act  in  Elinois  confines  the  liability  of  the 
judge  to  a  penalty  for  refusing  to  issue  a  writ  of  habeas  corpus  when  legally  ap- 
plied for,  to  a  "  corrupt  refiisal."  Revised  Laws  of  Illinois,  edit.  1833,  p.  327. 
The  statute  law  of  Connecticut  is  silent  as  to  any  penalty  upon  any  court  or  judge 
who  does  not  grant  the  writ.  It  only  declares  it  to  be  the  duty  of  the  court  or 
chief  justice  on  due  application  and  affidavits  to  allow  the  writ.  Statutes  of 
Connecticut,  1838,  p.  336.  The  habeas  corpus  act  of  Virginia  is  a  transcript  of 
the  English  statute,  and  confines  the  remedy  for  a  refusal  by  the  judge  of  the  writ 
in  vacation  time,  to  an  action  by  the  party  grieved.  R.  C.  of  Virginia,  vol.  i. 
p.  328.  The  habeas  corpus  act  of  Mississippi,  makes  the  refusal  or  neglect  of 
any  judge  or  judges  to  grant  the  writ,  a  high  misdemeanor  and  an  impeachable 
offence.  R.  C.  of  Mississippi,  1824,  p.  224.  The  Revised  System,  reported 
by  Mr.  Pray,  reduces  the  penal  part  of  this  provision  to  a  penalty  of  $1000  to 
the  party  aggrieved,  but  it  makes  the  court,  or  every  judge  thereof  assenting,  liable 
to  it.  So  the  R.  L.  of  Missouri,  1835,  p.  307,  applies  the  penalty  to  any  court 
or  magistrate  refusing  the  writ. 
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ting  and  acting,  not  in  a  ministerial,  but  in  a  judicial 
capacity,  are  made  responsible,  in  actions  by  private 
suitors,  for  the  exercise  of  their  discretion,  accord- 
ing to  *their  judgment  in  term  time.*  If  the  per-  *30 
son  to  whom  the  writ  is  directed,  or  on  whom  it  is 
served,  shall  not  promptly  obey  the  writ,  by  making  a 
full  and  exphcit  return,  and  shall  fail  to  produce  the 
party,  without  a  sufficient  excuse,  he  is  liable  to  be 
forthwith  attached  and  committed,  by  the  person  grant- 
ing the  writ,  to  close  custody,  until  he  shall  have  obeyed 
the  writ.^  The  former  statute,  instead  of  this  summary 
remedy,  gave  a  penalty  to  the  party  aggrieved,  recover- 
able by  suit.  The  party  suing  out  the  writ  is  to  be  re- 
manded, if  detained  :  (1.)  By  process  from  any  court  of 
the  United  States  having  exclusive  jurisdiction.  (2.)  Or 
by  virtue  of  a  final  decree,  or  judgment,  or  process 
thereon,  of  any  competent  court  of  civil  or  criminal  juris- 
diction. (3.)  Or  for  any  contempt  specially  and  plainly 
charged,  by  some  court  or  person  having  authority  to 
commit  on  such  a  charge,  and  the  time  for  which  the 
party  may  be  legally  detained  has  not  expired."^  If  the 
party  be  in  custody  by  civil  process  from  a  competent 
power,  he  may  be  discharged  when  the  jurisdiction  has 
been  exceeded,  or  the  party  has  become  entitled  to  his 
discharge,  or  the  process  was  unduly  issued,  or  was  not 
legally  authorized."^     But  no  inquiry  is  to  be  made  into 


*  See  Yates  v.  Lansing,  5  Johns.  Rep.  282.  6  Ibid.  337,  S.  C,  where  the 
principle  of  the  English  law  on  this  subject  is  considered  and  recognized.  The 
Massachusetts  habeas  corpus  act,  in  their  Revised  Statutes  of  1335,  does  not 
contaia  degrading  penalties  hanging  over  the  courts  and  judges.  It  does  not 
presume  that  they  will,  in  such  particular  cases,  more  than  in  any  other,  be 
wanting  in  their  duty. 

^  Nevi-Yorlc  Revised  Statutes,  vol.  ii.  p.  566,  sec.  34. 

<=  Ibid.  567.  sec,  40.,.,,  _  •, 

•*  Ibid.  568.  sec.  4L  In  the  case  of  the  Commonwealth  v.  Keeper  of  debtors' 
apartment,  1  Ashmead''s  Penn.  Rep.  10,  it  was  declaied  not  to  be  competent 
upon  habeas  corpus  to  inquire  into  the  regularity  of  the  proceedings  of  another 
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the  legality  of  any  process,  judgment,  or  decree,  in  the 
case  of  persons  detained  under  process  of  the  United 
States,  where  the  court  or  officer  has  exclusive  jurisdic- 
tion ;  nor  where  the  party  is  detained  under  the  final  de- 
cree or  judgment  of  a  competent  court ;  nor  where  the 
commitment  is  for  a  contempt,  made  by  any  court,  offi- 
cer, or  body,  according  to  law,  and  duly  charged."    The 

court  or  officer  awarding  the  writ  may,  in  other 
*31     cases,  examine  into  *the  merits  of  the  commitment, 

and  hear  the  allegations  and  proofs  arising  thereon 
in  a  summary  way,  and  dispose  of  the  party  as  justice 
may  require.^  A  person  discharged  upon  habeas  cor'piis 
is  not  to  be  reimprisoned  for  the  same  cause  ;  but  it  is 
not  to  be  deemed  the  same  cause  if  he  be  afterwards 
committed  for  the  same  cause  by  the  legal  order  of  the 
court  in  which  he  was  bound  to  appear,  or  in  which  he 
may  be  indicted  and  convicted  ;  or  if  the  discharge  was 
for  defect  of  proof,  or  defect  in  the  commitment  in  a  cri- 
minal case,  and  he  be  again  arrested  on  sufficient  proof 
and  legal  process  ;  or  if  in  a  civil  case,  or  discharge  on 
mesne  process,  he  be  arrested  on  execution,  or  on  mesne 
process  in  another  suit,  after  the  first  suit  is  discon- 
tinued.*^ And  finally,  if  any  person  solely,  or  as  member 
of  any  court,  or  in  execution  of  any  order,  knowingly  re- 
imprison  such  party,  he  forfeits  a  penalty  of  $1250  to 
the  party  aggrieved,  and  is  to  be  deemed  guilty  of  a 
misdemeanor,  and  liable    to  fine    and   imprisonment.*^ 


competent  court,  nor  for  a  single  judge  to  revise  the  judgment  of  any  other  court. 
The  opinion  of  the  supreme  court  of  New-York,  in  the  case  of  J.  V.  N.  Yates, 
4  Johns.  Rep.  317,  was  to  the  same  effect,  and  that  opinion  is  supported  by  the 
chief  justice  of  Pennsylvania,  in  the  case  of  the  Commonwealth  v.  Lecky,  1 
Watts'  Rep.  68. 

'^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  568.  sec.  42. 

•»  Ibid.  sec.  43 — 48.  The  Massachusetts  and  Connecticut  Revised  Statutes 
give  the  like  power  of  examination  and  tiial  on  the  return  of  the  writ  of  habeas 
corpus.  Massachusetts  Revised  Statutes,  1835,  part  3.  tit.  4.  oh.  111.  Rt' 
vised  Statutes,  of  Connecticut,  1821,  p.  265,  and  of  1838,  p.  337. 

<:  Ibid.  571.  sec.  59. 

i  Ibid.  571,  572.  sec.  60.  64. 
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This  last  provision  is  distinguished  from  that  in  any  for- 
mer statute  on  the  subject,  by  applying  the  penal  sanc- 
tion to  the  members  of  any  court  acting  judicially,  and 
by  making  the  act  of  re-imprisonment  an  indictable 
offence. 

This  is  the  substance  of  the  efficacious  remedy  against 
the  abuse  of  the  right  of  personal  liberty,  afforded  by  the 
celebrated  writ  of  habeas  corpus.  By  the  specific  provi- 
sions, which  we  have  considered,  the  remedy  for  all  un- 
just detention  is  distinctly  marked ;  and  even  in  cases  of 
valid  imprisonment,  care  is  taken  that  it  be  not  unrea- 
sonably or  unnecessarily  protracted.  Persons  confined 
upon  any  criminal  charge,  are  to  be  discharged  within 
twenty-four  hours  after  the  discharge  of  a  grand  jury  of 
the  county,  and  who  shall  not  have  been  indicted,  un- 
less satisfactory  cause  be  shown  for  the  delay."* 
*And  prisoners  indicted  are  to  be  tried  at  the  next  *32 
court  after  such  indictment  found,  or  they  will  be 
entitled  to  be  discharged,  unless  the  trial  was  postponed 
at  their  instance,  or  satisfactory  cause  shown  by  the  pub- 
lic prosecutor  for  delay  .^  If  there  be  good  reason  to  be- 
lieve that  any  person  illegally  confined  will  be  carried 
out  of  the  state  before  he  can  be  relieved  by  habeas  corpus, 
the  court  or  officer  authorized  to  issue  the  writ  may,  by 
warrant,  cause  the  prisoner,  and  the  party  so  detaining 
him  to  be  forthwith  brought  up  for  examination,  and  to 
be  dealt  with  according  to  law.<= 

The  habeas  corpus  act  has  always  been  considered  in 


*  N.  Y.  Revised  Statutes,  vol.  ii.  p.  758.  sec.  26.  > 
b  Ibid.  737.  sec.  28,  29. 

*  Ibid.  572.  sec.  65,  66,  67.  The  judges  in  England,  in  answer  to  a  quesrion 
propounded  to  them  by  the  house  of  lords,  held,  that  the  writ  of  habeas  corpus 
extended  only  to  cases  of  imprisonment  or  restraint  for  criminal  or  supposed 
criminal  matters.  But  in  Lieutenant  Randolph's  case,  before  the  circuit  court 
of  the  U.  S.  in  Virginia,  in  1833,  it  was  held,  that  the  vmX.  lay  in  a  case  of  civil 
process  issuing  fiom  a  special  jurisdiction.  Am.  Jurist,  No.  22,  p.  338. 
9  Peters'  U.  S.  Rep.  12,  note,  S.  C. 
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England  as  a  stable  bulwark  of  civil  liberty,  and  nothing 
similar  to  it  can  be  found  in  any  of  the  free  common- 
wealths of  antiquity.     Its  excellence  consists  in  the  easy, 
prompt,  and  efficient  remedy  afforded  for  all  unlawful 
imprisonment,  and  personal  liberty  is  not  left  to  rest  for 
its  security  upon  general  and  abstract  delarations  of  right. 
In  addition  to  the  benefit  of  the  writ  of  habeas  co7j>tis, 
which  operates  merely  to  remove  all  unlawful  imprison- 
ment, the  party  aggrieved  is  entitled  to  his  private  action 
of  trespass  to  recover  damages  for  the  false  impri- 
*32     sonment;  and  *the  party  offending  and  acting  with- 
out legal  sanction,  is  also  liable  to  fine  and  impri- 
sonment as  for  a  misdemeanor. 

2.  Writ  of  homine  replegiando.  The  New-  York  Revised 
Statutes^  provide  for  relief  under  the  common  law  writ 
de  homine  replegia7ido,  in  favour  of  fugitives  from  service 
in  any  other  state.  This  writ  is  vexatious  in  its  proceed- 
ings, and  nearly  obsolete,  but  it  enabled  the  party  suing 
out  the  writ  to  have  an  issue  of  fact  tried  by  a  jury.  It 
is  formally  abolished  by  statute  in  Mississippi.*'  Though 
it  was  the  only  remedy  at  common  law  for  unlawful  im- 
prisonment, Sergeant  Maynard  said,*^  he  found  but  one 
instance  of  it  in  the  time  of  Edward  I.  It  was  formerly 
resorted  to  in  Virginia,  but  the  provision  relating  to  it 
has  been  repealed.  The  New-York  provision  on  the 
subject  has  been  held  to  be  contrary  to  the  constitution 
and  laws  of  the  United  States,  and  void,  in  respect  to 
slaves  being  fugitives  from  states  where  slavery  is  law- 
ful ;  for  the  constitution  and  law  of  the  United  States 
contemplated  a  summary  proceeding,  and  a  surrender 
or  claim  made,  and  not  the  delay,  expense  and  vexation 
of  a  suit  and  jury  trial  in  the  courts  of  the  state  to  which 


a  Vol.  ii.  p.  561. 

"  R.  C.  of  Mississippi,  1824,  p.  224. 

«  King  V.  Lord  Grey,  2  Shower's  Rep.  231. 
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the  slave  had  fled.*  The  Massachusetts  Statutes,  in  1835,'' 
made  special  provision  for  the  writ,  and  gave  it  when- 
ever any  person  was  restrained  of  his  liberty,  or  held  in 
duress,  unless  by  virtue  of  some  lawful  process  issued 
by  competent  authority ;  and  if  it  should  appear  by  the 
return  of  the  writ  that  the  defendant  had  eloigned  the 
plaintiff's  body,  the  latter  was  to  be  entitled  to  a  writ  of 
capias  in  withernam  to  take  the  defendant's  body.^ 


»  Jack  y.  Martin,  12  Wendell's  Rep.  311.  S.  C.  14  Wendell,  607.  This 
case,  when  before  the  court  of  errors,  went  off  on  another  point,  but  Ch.  Walworth 
held  that  the  act  of  the  state  vias  valid,  and  that  the  act  of  congress  of  1793, 
prescribuig  the  summary  manner  of  seizing  and  delivering  up  fugitives  from 
labour  in  other  states,  was  unconstitutional  and  void.  The  legislature  of  New- 
York,  by  the  subsequent  act  of  May  6th,  1839,  ch.  350,  made  an  additional  pro- 
vision, declaring  that  fugitives  from  justice  froTn  other  states,  may  be  arrested 
by  warrant  of  a  magisti-ate,  and  examined,  and  if  it  satisfactorily  appears  that 
the  crime  has  been  committed  by  the  fugitive  charged,  the  magistrate  is  to  com- 
mit the  fugitive  to  bail  for  a  reasonable  time  to  enable  the  requisition  for  a  sur- 
render to  be  made.  The  magistrate  may  take  bail  that  the  fugitive  will  appear 
and  surrender  on  the  executive  demand.  If  no  application  be  made  in  a  reason- 
able time  to  be  designated  in  the  warrant  or  bail  bond,  the  prisoner  is  to  be  dis- 
charged. Notice  of  the  arrest  is  to  be  immediately  given  to  the  government  of 
the  other  state.  If  the  general  sessions  of  the  peace  be  held  in  the  intermediate 
time,  they  have  jurisdiction  given  them  over  the  whole  subject.  Again  by  act  of 
May  6th,  1840,  ch.  225,  provision  is  made  that  the  claim  to  the  services  of 
alleged  fugitives  from  service  or  labour  in  another  state,  and  their  identitj', 
and  the  fact  of  the  escape  shall,  upon  the  return  of  the  writ  of  habeas  corpus 
duly  issued  to  aiTest  the  fugitive,  be  determined  by  jury  on  summary  process. 
See  Constitution  U.  S.  art.  4.  sec.  2.  No.  3.  Act  of  Congress,  Feb.  12th, 
1793,  ch.  7. 

'i  Part  3.  tit.  4,  ch.  111.  The  provision  was  so  reported  by  the  commissioners 
for  the  revision  of  the  statute  law  of  Massachusetts,  but  it  was  eventually  struck 
out,  and  the  writ  de  homine  replegiando  abolished.  Revised  Statutes  of  Mas- 
sachusetts, sect.  38. 

'  The  commissioners  admitted  that  the  writ  of  habeas  corpus  fiimished  so 
complete  and  effectual  a  remedy  for  all  cases  of  unlawftd  imprisonment,  that  the 
other  writ  was  seldom  used.  They  thought,  however,  that  it  might  be  convenient, 
and  even  necessary,  when  a  person  was  seized  \vithout  legal  process,  as  an  ap- 
prentice or  servant,  or  as  held  to  labour  or  service  in  another  state,  or  as  the 
principal  for  whom  another  is  bail.  This  writ  of  personal  replevin  enabled  the 
person  under  restraint  to  ti7  his  right  to  immediate  personal  liberty  before  a  jury 
by  pi-esenting  an  issue  in  fact,  and  which  the  remedy  under  the  writ  of  habeas 
corpus  does  not ;  and  the  legislatuie  of  Massachusetts,  in  1837,  revived  in  sub- 
stance the  provisions  of  the  writ  de  homine  replegiando,  in  a  bill  "  to  restore 
the  trial  by  jury  on  questions  of  personal  freedom."     See  on  S.  P.  vol.  i.  404, 
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In  England,  the  regular  consequence  of  personal  liberty- 
is  said  to  be,  that  every  Englishman  may  claim  a  right 
to  abide  in  his  own  country  so  long  as  he  pleases,  and  is 


The  legislatures  of  Indiana,  in  1824,  and  of  Vennont  and  New-Jersey,  in  1837, 
and  of  Connecticut,  in  1838,  also  provided  the  trial  by  JU17  if  either  party  de- 
manded it  in  the  case  of  the  claim  o£  fugitives  from  labour.  The  doctrine  in 
Jack  V.  Martin,  seems  therefore  to  be  borne  down  in  the  non-slaveholding  states 
by  the  force  of  legislative  authority. 

With  respect  lo  fugitives  from  justice  from  one  state  to  another,  charged  with 
"  tieason,  felony  or  other  crime,"  the  constitution  of  the  United  States  (art.  4. 
sec.  2.)  provides  that  they  shall,  on  demand  of  the  executive  authority  of  the 
state  from  which  they  fled,  be  delivered  up  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime.  The  act  of  congiess  of  12th  Feb.  1793,  ch.  7.  sec.  1, 
has  made  provision  for  the  case,  and  declared  that  the  demand  shall  be  accom- 
panied with  a  copy  of  the  indictment  formed,  on  an  affidavit  made  before  a  magis- 
trate charging  the  person  with  ha\ing  committed  "  ti-eason,  felony,  or  other  crime," 
and  certified  by  the  governor  or  chief  magistrate  to  be  authentic,  and  in  that  case 
it  is  declared  to  be  the  duty  of  the  executive  magistrate  of  the  state  to  which  the 
person  has  fled,  to  cause  the  person  to  be  arrested  and  secured,  and  notice  thereof 
given,  and  then  surrendered  to  the  executive  authority  making  the  demand,  or 
its  agent.  I  am  not  aware  that  there  has  been  any  judicial  opinion  on  this  pro- 
vision, and  as  it  stands  I  should  apprehend,  that  on  the  demand  being  made,  and 
the  documents  exhibited,  no  discretion  remained  vrith  the  executive  of  the  state 
to  which  the  fugitive  had  fled,  and  that  it  was  his  duty  to  cause  the  fugitive  to  be 
arrested  and  sun-endered.  But  if  the  executive,  on  whom  the  requisition  is  made, 
should  think  proper  to  exercise  his  discretion,  and  refuse  to  cause  the  fugitive  to 
be  arrested  and  surrendered,  (as  has  been  done  in  one  or  more  instances,)  I  do 
not  know  of  any  power  under  the  authority  of  the  United  States  by  which  he 
could  be  coerced  to  perform  the  duty.  Perhaps  the  act  of  congress  may  be  con- 
sidered as  prescribing  a  duty,  the  performance  of  which  it  cannot  enforce.  The 
provision  in  the  constitution  of  the  United  States,  is  not  however  to  be  regarded 
as  a  null  or  void  provision,  or  resting  on  the  mere  wUl  and  pleasure  of  the  state 
authorities.  It  is  a  substantive  and  essential  grant  of  power  by  the  people  of  the 
United  States  to  the  government  of  the  United  States,  and  it  partakes  of  a  judi- 
cial character,  and  is  fitly  and  constitutionally  of  judicial  cognizance.  The 
judicial  power  of  the  United  States  extends  to  all  cases  in  law  and  equity  arising 
under  the  constitution,  and  the  courts  and  judges  of  the  United  States  within  the 
state  to  which  the  fugitive  has  fled,  are  the  fittest  tribunals  to  be  clothed  with  the 
exercise  of  this  power,  so  that  the  claimant  might  on  due  apjjlication  with  the 
requisite  proof,  cause  the  fugitive  to  be  arrested  and  removed  or  surrendered  by 
the  marshal  of  the  distiict,  under  regular  judicial  process  as  bj'  habeas  corpus. 
To  such  a  course  of  proceeding,  and  to  such  a  source  of  power,  I  should  rather 
apprehend  the  act  of  congress  ought  to  have  applied,  and  given  it  facility  and 
direction.  Such  a  course  of  proceeding  would  be  efficient  and  more  safe  for  the 
fuiritive,  and  more  consistent  with  the  orderly  and  customary  administration  of 
justice.  It  concerns  the  common  interest  and  intercourse  among  the  several 
states,  and  is  a  branch  of  national  jurisprudence. 
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not  to  be  driven  from  it,  unless  by  the  sentence  of  the 
law,  prescribing  exportation  or  banishment  in  the  given 
case  ;  or  unless  required  abroad  while  in  the  military  or  -J 
naval  service.  Exportation  for  crimes  rests  entirely,  in 
England,  upon  statute,  for  it  was  a  punishment  unknown 
to  the  common  law.  A  statute  under  Elizabeth 
first  inflicted  banishment  for  offences.  *Some  of  *33 
our  American  constitutions^  have  declared,  that  no 
person  shall  be  liable  to  be  transported  out  of  the  state 
for  any  offence  committed  within  it.  It  would  not  be 
consistent  with  the  spirit  of  that  provision  to  prescribe 
banishment  as  a  part  of  the  punishment,  whatever  foreign 
place  or  asylum  might  be  deemed  suitable  for  the  recep- 
tion of  convicts.  In  most  of  the  states,  no  such  consti- 
tutional restriction  is  imposed  upon  the  discretion  of  the 
legislature  ;  and  in  New-York  the  governor  is  authorized 
to  pardon  upon  such  conditions  as  he  may  think  proper.*^ 
Convicts  have  sometimes  been  pardoned  under  the  con- 
dition of  leaving  the  state  in  a  given  time,  and  not  return- 
ing. This  was  equivalent,  in  its  effect  and  operation,  to 
a  judicial  sentence  of  exportation  or  banishment. 

3.  Writ  of  nc  exeat.  In  England,  the  king,  by  the 
prerogative  writ  of  ne  exeat,  may  prohibit  a  subject  from 
going  abroad  without  license.  But  this  prerogative  is  . 
said  to  have  been  unknown  to  the  common  law,  which, 
in  the  freedom  of  its  spirit,  allowed  every  man  to  depart 
the  realm  at  his  pleasure.  The  first  invasion  of  this 
privilege,  was  by  the  constitutions  of  Clarendon,  in  the 
reign  of  Henry  11.,'=  and  they  were  understood  to  apply 
exclusively  to  the  clergy,  and  prohibited  them  from  leav- 
ing the  kingdom  without  the  king's  license.  In  the  magna 
charta  of  King  John,  every  one  was  allowed  to  depart 


*  Constitutions  of  Vermont,  Ohio,  Illmois,  and  Mississippi. 
^  Ne%c-York  Revised  Statutes,  vol.  ii.  p.  745.  sec.  21. 
^  Beame  on  the  writ  of  Ne  Exeat,  p.  2. 
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the  kingdom,  and  return  at  his  pleasure,  except  in  time 
of  war,  and  saving  their  faith  due  to  the  king.^  But  this 
provision  was  omitted  in  the  charter  of  Henry  III. ;  and 
in  the  reign  of  Edward  I.  it  began  to  be  considered 
necessary  to  have  the  king's  Ucense  to  go  abroad  ;  and 
it  became  at  last  to  be  the  settled  doctrine,  and  no  sub- 
ject possessed  the  right  of  quitting  the  kingdom 
*34  without  the  king's  hcense;  and  prerogative  *writs, 
which  were  in  substance  the  same  as  the  ne  exeat, 
became  in  use,  requiring  security  of  persons  meditating 
a  departure,  that  they  should  not  leave  the  realm  with- 
out the  king's  hcense.''  By  the  statute  of  13  Eliz.  ch.  3, 
a  subject  departing  the  realm  without  license  under  the 
great  seal,  forfeited  his  personal  estate  and  the  profits  of 
his  land.  The  prerogative  of  the  crown,  on  this  point, 
seems  to  be  conceded  ;  but  until  the  king's  proclamation, 
or  a  writ  oine  exeat,  has  actually  issued,  it  is  understood 
that  any  Englishman  may  go  beyond  sea. 

This  writ  of  we  exeat  has,  in  modern  times,  been  applied 
as  a  civil  remedy  in  chancery,  to  prevent  debtors  esca- 
ping from  their  creditors.  It  amounts,  in  ordinary  civil 
cases,  to  nothing  more  than  process  to  hold  to  bail,  or 
compel  a  party  to  give  security  to  abide  the  decree.*^  In 
this  view  we  have  at  present  no  concern  with  this  writ ; 
and  in  this  country,  the  writ  of  ne  exeat  is  not  in  use,  ex- 
cept in  chancery,  for  civil  purposes,  between  party  and 
party.  No  citizen  can  be  sent  abroad,  or,  under  the  ex- 
isting law  of  the  land,  prevented  from  going  abroad,  ex- 


*  Blacks,  edit,  of  Magna  Charta  of  King  John,  art.  42. 

''  Beames'  Nc  Exeat,  ch.  1. 

«  In  Indiana  and  Illinois  this  process  may  be  granted  on  bill  or  petition,  and 
issued  on  claims,  whether  due  or  not  due,  and  whether  they  be  legal  or  equitable, 
where  one  or  more  joint  debtors  or  co-sureties  is  about  to  remove  out  of  the  state 
with  his  effects,  before  the  time  of  payment  or  conveyance.  Revised  Laws  of 
Illinois,  edit.  1833,  and  of  Indiana,  1838.  So  the  writ  of  ?je  exeat  may  be 
granted  in  Georgia  in  certain  cases,  though  the  debt  be  not  due.  Prince's  Dig. 
2d  edit.  p.  440. 
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cept  in  those  cases  in  which  he  may  be  detained  by  civil 
process,  or  upon  a  criminal  charge.  The  constitutions 
of  several  of  the  United  States  have  declared,  that  all 
people  have  a  natural  right  to  emigrate  from  the  state, 
and  have  prohibited  the  interruption  of  that  right.*  We 
shall,  in  the  course  of  the  next  lecture,  examine  particu- 
larly into  the  foundation  of  this  right  of  emigration,  when 
carried  to  the  extent  of  a  perpetual  renunciation  of  one's 
allegiance  to  the  country  of  his  birth. 

(4.)  The  free  exercise  and  enjoijment  of  religious  profession 
and  ivorship,  may  be  considered  as  one  of  the  absolute 
rights  of  individuals,  recognized  in  our  American  consti- 
tutions, and  secured  to  them  by  law.  Civil  and 
rehgious  *liberty  generally  go  hand  in  hand,  and  *35 
the  suppression  of  either  of  them,  for  any  length  of 
time,  will  terminate  the  existence  of  the  other. 

It  is  ordained  by  the  constitution  of  the  United  States,'' 
that  congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof, 
and  the  same  principle  appears  in  all  the  state  constitu- 
tions. The  principle  is  generally  announced  in  them 
without  any  kind  of  qualification  or  limitation  annexed, 
and  with  the  exclusion  of  every  species  of  religious  test.*^ 


*  Constitutions  of  Vermont,  Pennsylvania^  Kentucky,  India^ia,  Mississippi, 
and  Louisiana. 

*>  Amendments,  art.  1 . 

•=  I  say  generally,  for  in  the  constitutions  of  Massachusetts,  New-Jersey,  Mary- 
land, North-CaroHna,  Tennessee  and  Mississippi,  religious  tests,  to  a  certain 
extent,  seem  to  ha\'e  been  retained.  By  the  constitution  of  North-Carolina  of 
1776,  no  person  denying-  the  divine  authority  of  the  Old  or  New  Testament,  or 
the  truth  of  the  Protestant  religion,  could  hold  a  civil  office.  By  the  amended 
constitution  of  1835,  the  word  Protestant  was  omitted,  and  the  word  Christian 
substituted. 

In  Connecticut,  the  early  settlers  established,  and  enforced  by  law,  a  uniformity 
of  religious  doctrine  and  worship,  and  made  it  requisite  that  every  person  hold- 
ing a  civil  office,  should  be  a  church  member.  The  severity  of  such  a  religious 
establishment  was  from  time  to  time  relaxed,  until  at  last,  by  the  constitution  of 
1818,  perfect  freedom  of  religious  profession  and  worship,  without  discrimina- 
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The  charter  of  Rhode-Island,  of  1663,  estabhshcd  a  free- 
dom of  rehgious  opinion  and  worship  of  extraordinary 
liberality  for  that  early  period  of  New  England  history. 
It  declared,  that  "no  persons  within  the  colony,  at  any 
time  thereafter,  should  be  in  any  wise  molested,  punished, 
disquieted,  or  called  in  question,  for  any  differences  in 
opinion  in  matters  of  religion,  who  do  not  actually  dis- 
turb the  civil  peace  of  the  colony."     The  principles  and 
character  of  Roger  Williams,  the  earliest  settler  and 
actual  founder  of  the  state  of  Rhode-Island,  in  1636,  had 
prepared  the  way  for  such  an  unexampled  declaration 
of  the  rights  and  sanctity  of  conscience.     The  legislature 
of  Maryland  had  already,  in  1649,  declared  by  law,  that 
no  persons  professing  to  believe  in  Jesus  Christ,  should 
be  molested  in  respect  of  their  religion,  or  in  the  free  ex- 
ercise thereof,  or  be  compelled  to  the  belief  or  exercise 
of  any  other  religion,  against  their  consent.^     Thus,  to 
use  the  words  of  a  learned  and  liberal  historian,''  the 
Catholic  planters  of  Maryland  procured  to  their  adopted 
country  the  distinguished  praise  of  being  the  first  of  the 
American  states  in  which  toleration  was  estabUshed  by 
law  ;  and  while  the  Puritans  were  persecuting  their  Pro- 
testant brethren  in  New-England,  and  the  Episco- 
*36     palians  retorting  the  same  severity  on  *the  Puritans 
in  Virginia,  the  Catholics,  against  whom  the  others 


tion,  was  ordained.  And  in  the  ordinance  of  congress  of  July  13th,  1787,  for 
the  government  of  the  territory/  of  the  United  States  north-u'est  of  the  river 
Ohio,  it  was  declared  to  be  an  article  of  compact  between  the  original  states  and 
the  people  and  states  in  the  said  ten'itory — a  fundamental  principle,  to  remain 
for  ever  unalterable,  that  no  person,  demeaning  himself  in  a  peaceable  and 
orderly  manner,  should  ever  be  molested  on  account  of  his  mode  of  ^^■orship  or 
religious  sentiments. 

a  Bacon's  Laics,  1G49,  ck  1.  See,  also,  Chalmers''  Political  Annals,  p.  219. 
This  legislative  act  of  Maryland,  in  favour  of  religious  toleration,  was  prior  in 
time  to  any  in  America,  if  not  in  any  country,  but  it  was  still  limited  to  trinitarian 
Christians.  Bancroft,  in  his  History,  vol.  i.  p-  276,  gives  a  tnie  copy  of  the 
law,  as  taken  fi-om  Langford,  p.  27 — 32. 

^  Grahame's  History  of  the  Rise  and  Progress  of  the  United  States. 
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were  combined,  formed  in  Maryland  a  sanctuary,  where 
all  might  worship  and  none  might  oppress,  and  where 
even  Protestants  sought  refuge  from  Protestant  intole- 
rance. The  proprietaries  of  Carohna,  for  the  better  en- 
couragement of  settlers,  declared,  concurrently  in  point 
of  time  with  the  Rhode-Island  charter,  that  all  persons 
settling  therein  should  enjoy  the  most  perfect  freedom  in 
religion.^^  So,  also.  Lord  Berkeley  and  Sir  George  Car- 
teret, the  proprietaries  of  New- Jersey,  in  their  first  c&ti- 
ccssions  to  the  settlers,  in  1664,  of  a  charter  of  civil  liber- 
ties, secured  to  them  the  full  and  perfect  enjoyment  of 
religious  liberty,  by  adopting  the  same  language  as  that 
used  in  the  charter  of  Rhode-Island.  The  fundamental 
constitutions  of  the  twenty-four  proprietors  in  16S3, 
reiterated  the  right  to  the  same  unqualified  freedom 
of  religious  profession  and  worship.  In  169S,  the 
declaratory  act  of  the  general  assembly  of  East-New- 
Jersey  was  a  little  more  restrictive  in  its  operations. 
Religious  liberty  was  confined  to  the  Protestant  profes- 
sors of  the  Christian  faith,  and  so  was  the  religious  tole- 
ration allowed  by  the  Massachusetts  charter  of  1691, 
and  by  the  declaratory  act  of  the  general  assembly  of 
New- York  in  1691,  and  by  the  charter  of  Georgia  in 
1732.^  On  the  other  hand,  the  concessions  of  the  one 
hundred  and  fifty  proprietors  and  planters  of  the  pro- 
vince of  West-New-Jersey,  in  1676,  established  under 
the  auspices  of  William  Penn,  went  to  the  most  large 
and  liberal  extent.     It  was  declared  in  them,  that  no 


^  Chalmers'  Annals,  .517,  .518. 

••  Bradford's  edition  of  the  Laws  of  Neic-York,  1719.  Massachusetts  Co- 
lony Laics,  edit.  1814.  1  Holmes^  Annals,  55.3.  It  appears,  however,  that  by 
the  charter  of  hberties  estabhshed  by  the  general  assembly  of  the  province  "of 
New-York,  under  the  Duke  of  York,  in  1683,  complete  enjoyment  of  rehgipu-s 
profession  and  worship  was  granted  to  all  persons  who  "  professed  faith  in  God 
by  Jesus  Christ."  This  of  course  included  Roman  Catholics.  It  is  to  be  ob- 
served, however,  that  the  Duke  of  York  (afterwards  James  II.)  was  himself  a 
Papist. 
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men  on  earth  had  power  or  authority  to  rule  over  men's 
consciences  in  religious  matters,  and  that  no  person 
should  be  called  in  question,  or  punished,  or  hurt,  in 
person,  estate,  or  privilege,  for  the  sake  of  his  opinion, 
judgment,  or  worship,  in  the  concernments  of  religion.* 
In  the  code  of  laws,  or  charter  of  privileges,  prepared 
by  Wilham  Penn  for  Pennsylvania,  and  adopted  by  the 
first  provincial  assembly,  it  was  declared,  that  no  per- 
sons acknowledging  a  Deity,  and  living  peaceably  and 

justly  in  society,  should  be  molested  or  prejudiced 
*37     for  their  religious  *persuasion  or  practice  in  faith 

and  worship,  or  be  compelled  to  frequent  or  main- 
tain any  religious  ministry  or  worship.*"    It  appears  from 


»  Smith's  History  of  New-Jersey,  p.  126.  270 — 4,  app.  Nos.  1  and  2.  Learn- 
ing <f-  Spicer's  Coll.  edit.  Philad.  1757,  p.  12—26.  153—166.  368.  332—411. 
In  1693  the  legislature  of  "West-Nevv-Jersey  prescribed  a  confession  of  faith  as  a 
condition  of  holding  office,  and  that  confession  contained  the  declaration  of  a  be- 
lief in  the  doctrine  of  the  ti-inity,  according  to  the  EngUsh  toleration  act  of  1689. 
Gordon's  Hist,  of  New-Jersey,  45. 

•^  Proud's  History  of  Pennsylvania,  vol.  i.  p.  196.  206,  207,  vol.  ii.  app. 
No.  2.  p.  19,  sec.  35.  Charter  of  Privileges  granted  by  William  Perm,  in 
1701,  and  accepted  by  the  general  assembly,  and  inserted  in  the  beginning  of  the 
volume  of  the  Laios  of  Pennsylvania,  edit.  1775.  The  Puritans  of  Massachu- 
setts, under  the  charter  of  1629,  assumed  the  grant  to  them  of  the  free  exercise 
of  religion  according  to  the  dictates  of  conscience ;  but  the  better  opinion  is,  that 
this  was  a  gratuitous  assumption,  not  warranted  by  any  sound  construction  of 
their  charter  ;  and  while  they  claimed  this  right  for  themselves,  and  exercised  it 
without  any  foundation  in  the  grant,  they  forth\vith  denied  to  Episcopalians  the 
privilege  of  using  their  own  creed  and  worship.  The  two  recent  historians,  Gra- 
hame  and  Bancroft,  take  diflerent  sides  on  this  question,  (if  any  question  there 
can  really  be,)  under  the  charter  of  1629.  The  foiTner,  in  his  History  of  the 
United  States,  (vol.  i.  p.  244 — 247,)  follows  Neal  and  other  Puritans  of  that 
age,  in  favour  of  the  Puritans'  claim  ;  and  the  latter,  in  his  History  of  the  United 
States,  (vol.  i.  p.  371,  372,)  follows  Chalmers,  Robertson,  and  Story,  in  opposi- 
tion to  it.  The  leading  principle  in  the  religious  system  of  the  colony  of  Massa- 
chusetts, was  the  compulsory  support  of  public  worship,  and  the  liability  of  every 
inhabitant  to  taxation  for  its  support.  Anabaptists  and  Quakers  were  first  ex- 
ejnpted,  and  next  Episcopalians,  who  were  allowed  to  pay  their  taxes  to  their 
own  clergymen.  The  laws  still  in  force  contain  the  principle,  that  a  religious 
establishment  of  the  Christian  Protestant  religion,  and  pubhc  worship,  ought  to 
be  maintained  by  legal  coercion.     Dakes  v.  Hill,  10  Pick.  Rep.  333. 

Some  of  the  colonial  governments  provided  for  the  enjoyment  of  religious 
liberty  in  the  largest  sense,  as  allowing  to  eveiy  man  the  free  exercise  and  enjoy- 
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these  illustrious  examples,  that  various  portions  of  this 
country  became,  even  in  its  infant  state,  a  distinguished 
asylum  for  the  enjoyment  of  the  principles  of  civil  and 
rehgious  liberty,  by  the  persecuted  votaries  of  those 
principles  from  every  part  of  Europe. 


inent  of  religious  profession  and  worship  without  discrimination,  and  this  was  the 
language  of  the  constitution  of  New-York  of  1777.  In  other  instances  religions 
toleration  was  granted,  and  which  meant  the  allowance  of  religious  opinions  and 
modes  of  \^orship,  differing  from  those  established  by  law.  The  prevalent  doc- 
trine at  the  present  daj'  is  in  favour  of  i-eligious  liberty  and  equality  wthout  the 
existence  of  any  power  of  control,  or  distinction  by  law,  or  establishment. 


LECTURE  XXV. 


OF    ALIENS    AND    NATIVES. 


We  are  next  to  consider  the  rights  and  duties  of  citi- 
zens in  their  domestic  relations,  as  distinguished  from  the 
absolute  rights  of  individuals,  of  which  we  have  already 
treated.  Most  of  these  relations  are  derived  from  the 
law  of  nature,  and  they  are  familiar  to  the  institutions 
of  every  country,  and  consist  of  husband  and  wife, 
parent  and  child,  guardian  and  ward,  and  master  and 
servant.  To  these  may  be  added,  an  examination  of 
certain  artificial  persons  created  by  law,  under  the  well 
known  name  of  corporations.  There  is  a  still  more 
general  division  of  the  inhabitants  of  every  country, 
under  the  comprehensive  title  of  aliens  and  natives,  and 
to  the  consideration  of  them  our  attention  will  be  directed 
in  the  present  lecture. 

(1.)  Natives  are  allpersonsborn  within  the  jurisdiction 
of  the  United  States.  If  they  were  resident  citizens  at 
the  time  of  the  declaration  of  independence,  though  born 
elsewhere,  and  deliberately  yielded  to  it  an  express  or 
implied  sanction,  they  became  parties  to  it,  and  are  to  be 
considered  as  natives  ;  their  social  tie  being  coeval  with 
the  existence  of  the  nation.  If  a  person  was  born  here 
before  our  independence,  and  before  that  period  volun- 
tarily withdrew  into  other  parts  of  the  British  dominions, 
and  never  returned  ;  yet,  it  has  been  held,  that  his  alle- 
giance accrued  to  the  state  in  which  he  was  born,  as  the 
lawful  successor  of  the  king ;  and  that  he  was  to  be 


Lee.  XXV.]  OF  THE  RIGHTS  OF  PERSONS.  39 

considered  a  subject  by  birth.^  It  was  admitted, 
that  this  *claim  of  the  state  to  the  allegiance  of  all  *40 
persons  born  within  its  territories  prior  to  our  revo- 
lution, might  subject  those  persons,  who  adhered  to  their 
former  sovereign,  to  great  inconveniences  in  time  of  war, 
when  two  opposing  sovereigns  claimed  their  allegiance  ; 
and,  under  the  peculiar  circumstances  of  the  case,  it 
was,  undoubtedly,  a  very  strong  application  of  the  com- 
mon law  doctrine  of  natural  and  perpetual  allegiance  by 
birth.  The  inference  to  be  drawn  from  the  discussion  in 
the  case  of  M^Ilvaiiie  v.  Coxe,^  would  seem  to  be  in  favour 
of  the  more  reasonable  doctrine,  that  no  antenatus  ever 
owed  any  allegiance  to  the  United  States,  or  to  any  indi- 
vidual state,  provided  he  withdrew  himself  from  this 
country  before  the  establishment  of  our  independent 
government,  and  settled  under  the  king's  allegiance  in 
another  part  of  his  dominions,  and  never  afterwards, 
prior  to  the  treaty  of  peace,  returned  and  settled  here. 
The  United  States  did  not  exist  as  an  independent  govern- 
ment until  1776  ;  and  it  may  well  be  doubted  whether 
the  doctrine  of  "allegiance  by  birth  be  applicable  to  the 
case  of  persons  who  did  not  reside  here  when  the  revo- 
lution took  place,  and  did  not,  therefore,  either  by  elec- 
tion or  tacit  assent,  become  members  of  the  newly 
created  state.  The  ground  of  the  decision  in  the  latter 
case  was,  that  the  party  in  question  was  not  only  born  in 
New-Jersey,  but  remained  there  as  an  inhabitant  until 
the  4th  of  October,  1776,  when  the  legislature  of  that 
state  asserted  the  right  of  sovereignty,  and  the  claim  of 
allegiance  over  all  persons  then  abiding  within  its  juris- 
diction. By  remaining  there  after  the  declaration  of  in- 
dependence, and  after  that  statute,  the  party  had  deter- 
mined his  right  of  election  to  withdraw,  and  had,  by  his 


*  Ainslie  v.  Martin,  9  Mass.  Rep.  454. 
*>  2  Cranch,  280.     4  Ibid.  209. 
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presumed  consent,  become  a  member  of  the  new  govern- 
ment, and  was,  consequently,  entitled  to  protection,  and 

bound  to  allegiance.     The  doctrine  in  the  case  of 
*41      Rcspiihlica  v.   Cliapman,^  goes  *also  to  deny  the 

claim  of  allegiance,  in  the  case  of  a  person  who, 
though  born  here,  was  not  here,  and  assenting  to  our  new 
governments,  when  they  were  first  instituted.  The 
language  of  that  case  was,  that  allegiance  could  only 
attach  upon  those  persons  who  were  then  inhabitants. 
When  an  old  government  is  dissolved,  and  a  new  one 
formed,  "  all  the  writers  agree,"  said  Ch.  J.  M'Kean, 
"  that  none  are  subjects  of  the  adopted  government  who 
have  not  freely  assented  to  it."  The  same  principle  was 
declared  by  the  supreme  court  of  New- York,  in  Jaclcson 
V.  White,^  and  it  was  held,  that  though  a  British  subject 
resided  here  as  a  freeholder  on  the  4th  of  July,  1776, 
and  was  abiding  here  on  the  16th  of  July,  1776,  when 
the  convention  of  the  state  asserted  the  right  of  sove- 
reignty'-, and  the  claim  of  allegiance  over  all  such  persons ; 
yet,  that,  under  the  circumstances,  the  person  in  ques- 
tion being  a  British  officer,  and  a  few  weeks  thereafter 
placed  on  his  parole,  and  in  December,  1776,  joining  the 
British  forces,  was  to  be  deemed  an  alien,  and  as  having 
never  changed  his  allegiance,  or  elected  to  become  a 
party  to  our  new  government.  The  doctrine  in  the  case 
of  Ainslie  v.  Martin  was  contrary,  also,  to  what  had  been 
held  by  the  same  court  in  the  cases  of  Gardner  v.  Ward, 
and  Kilham  v.  Ward,'^  where  it  was  decided,  that  persons 
born  in  Massachusetts  before  the  revolution,  who  had 
withdrawn  to  a  British  province  before  our  independence, 
and  returned  during  the  war,  retained  their  citizenship, 
while  the  same  persons,  had  they  remained  in  the  British 


»  1  Dallas,  53. 

^  20  Johns.  Rep.  313. 

I  2  Mass.  Rep.  236.  244,  note. 


^ 
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province  until  after  the  treaty  of  peace,  would  have  been 
British  subjects,  because  they  had  chosen  to  continue 
their  former  allegiance,  and  there  was  but  one  allegiance 
before  the  revolution.  This  principle  was  asserted  by 
the  same  court  in  the  case  of  Phipps,^  and  I  consider  it 
to  be  the  true  and  sound  law  on  the  subject. 

*To  create  allegiance  by  birth,  the  party  must  be  *42 
born,  not  only  within  the  territory,  but  within  the 
hgeance  of  the  government.  If  a  portion  of  the  country  be 
taken  and  held  by  conquest  in  war,  the  conqueror  acquires 
the  rights  of  the  conquered  as  to  its  dominion  and  govern- 
ment, and  children  born  in  the  armies  of  a  state  while 
abroad  and  occupying  a  foreign  country,  are  deemed  to 
be  born  in  the  allegiance  of  the  sovereign  to  whom  the 
army  belongs.*"  It  is  equally  the  doctrine  of  the  English 
common  law,  that  during  such  hostile  occupation  of  a 
territory,  and  the  parents  be  adhering  to  the  enemy  as 
subjects  de  facto,  their  children,  born  under  such  a  tem- 
porary dominion,  are  not  born  under  the  hgeance  of  the 
conquered.'^ 

It  is  the  doctrine  of  the  English  law,  that  natural  born 
subjects  owe  an  allegiance,  which  is  intrinsic  and  per- 
petual, and  which  cannot  be  divested  by  any  act  of  their 


*  2  Pick.  Rep.  394,  note.  See,  also,  Dupont  v.  Pepper,  State  Reports,  S. 
C.  p.  5.  S.  P.  In  Inglis  V.  The  Trustees  of  the  Sailors'  Snug  Harbour,  3  Peters' 
U.  S.  Rep.  99.  122,  123,  it  was  adjudged,  that  the  right  of  election,  between 
the  new  and  the  old  government,  did  exist  at  the  revolution  in  1776,  to  all  the 
inhabitants  ;  and  that  the  only  difficult}'  was,  as  to  the  time  and  as  to  the  e%d- 
dence  of  the  election,  so  as  to  determine  the  question  of  allegiance  and  alienism. 
There  was  a  reasonable  time  allowed  for  to  elect  to  remain  a  subject  of  Great 
Britain,  or  to  become  a  citizen  of  the  United  States.     Ibid.  160. 

>>   Vattel,  b.  1.  ch.  19.  sec.  217  ;  b.  3.  ch.  13.  sec.  199. 

''  Calvin's  case,  7  Co.  18.  a.  Vaughan,  Ch.  J.,  in  Craw  v.  Ramsay,  Vaugk. 
Rep.  281.  Dyer's  Rep.  224.  a.  pi.  29.  An  alien,  says  Lord  Coke,  in  Calvin's 
case,  is  a  person  out  of  the  ligeance  of  the  king.  It  is  not  extra  regnum,  nor 
extra  legem,  but  extra  ligeantiam,.  To  make  a  subject  born,  the  parents  must 
be  under  the  actual  obedience  of  the  king,  and  the  place  of  birth  be  within  the 
king's  obedience,  as  well  as  within  his  dominions. 


r* 
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own.*  In  the  case  of  Macdonald,  who  was  tried  for  high 
treason,  in  1746,  before  Lord  Ch.  J.  Lee,  and  who, 
though  born  in  England,  had  been  educated  in  France, 
and  spent  his  riper  years  there  ;  his  counsel  spoke  against 
the  doctrine  of  natural  allegiance  as  slavish,  and 
*43  repugnant  to  the  principles  of  their  *revolution. 
The  court,  however,  said,  that  it  had  never  been 
doubted,  that  a  subject  born,  taking  a  commission  from 
a  foreign  prince,  and  committing  high  treason,  was  liable 
to  be  punished  as  a  subject  for  that  treason.  They  held, 
that  it  was  not  in  the  power  of  any  private  subject  to 
shake  off  his  allegiance  and  transfer  it  to  a  foreign  prince ; 
nor  was  it  in  the  power  of  any  foreign  prince,  by  natu- 
ralizing or  employing  a  subject  of  Great  Britain,  to  dis- 
solve the  bond  of  allegiance  between  that  subject  and  tlie 
crown.**  Entering  into  foreign  service,  without  the  con- 
sent of  the  sovereign,  or  refusing  to  leave  such  service 
when  required  by  proclamation,  is  held  to  be  a  misde- 
meanor at  common  law.*^ 

It  has  been  a  question,  frequently  and  gravely  argued, 
both  by  theoretical  writers,  and  in  forensic  discussions, 
whether  the  English  doctrine  of  perpetual  allegiance  ap- 
plies in  its  full  extent  to  this  country.  The  writers  on 
public  law  have  spoken  rather  loosely,  but  generally  in 
favour  of  the  right  of  a  subject  to  emigrate,  and  abandon 
his  native  countiy,  unless  there  be  some  positive  restraint 
by  law,  or  he  is  at  the  time  in  possession  of  a  public  trust, 


»  Story's  case,  Dyer's  Rep.  298.  b.  300  b.  1  Blacks.  Com.  370,  371.  1 
Hale's  P.  C.  68.     Foster's  Crown  Law,  7.  59.  183. 

''  Foster's  Crown  Law,  59. 

=  1  East's  P,  C.  81.  1  Hawk.  P.  C.  h.  1.  ch.  22.  sec.  3.  On  the  16th  of 
October,  1807,  the  King  of  England  declared,  by  proclamation,  that  the  kingdom 
was  menaced,  and  endangered,  and  he  recalled  from  foreign  sendee  all  seamen 
and  seafaiing  men,  who  were  natural  bom  subjects,  and  ordered  them  to  witlidraw 
themselves,  and  return  home,  on  pain  of  being  proceeded  against  for  a  contempt. 
It  was  further  declared,  that  no  foreign  letters  of  naturaUzation  could,  in  any 
manner,  divest  his  natural  born  subjects  of  their  allegiance,  or  alter  their  duty  to 
^heir  lawful  sovereign. 
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or  unless  his  country  be  in  distress,  or  in  war,  and  stands 
in  need  of  his  assistance.'  Cicero  regarded  it  as 
one  of  the  firmest  foundations  of  Roman  *liberty,  *44 
that  the  Roman  citizen  had  the  privilege  to  stay  or 
renounce  his  residence  in  the  state  at  pleasure.^  The 
principle  which  has  been  declared  in  some  of  our  state 
constitutions,  that  the  citizens  have  a  natural  and  inhe- 
rent right  to  emigrate,  goes  far  towards  a  renunciation  of 
the  doctrine  of  the  English  common  law,  as  being  repug- 
nant to  the  natural  liberty  of  mankind,  provided  we  are 
to  consider  emigration  and  expatriation,  as  words,  in- 
tended in  those  cases  to  be  of  synonymous  import.  But 
the  allegiance  of  our  citizens  is  due,  not  only  to  the  local 
government  under  which  they  reside,  but  primarily  to  the 
■  government  of  the  United  States ;  and  the  doctrine  of 
final  and  absolute  expatriation  requires  to  be  defined 
with  precision,  and  to  be  subjected  to  certain  established 
limitations,  before  it  can  be  admitted  into  our  jurispru- 
dence, as  a  safe  and  practicable  principle,  or  laid  down 
broadly  as  a  wise  and  salutary  rule  of  national  policy. 
The  question  has  been  frequently  discussed  in  the  courts 
■of  the  United  States,  but  it  remains  to  be  definitively  set- 
tled by  judicial  decision."^ 


a  Grotiiis,  h.  2.  ch.  5.  sec.  24.  Puff.  Droit  des  Gens,  liv.  8.  ch.  11.  sec.  2,  3. 
Vattd,  b.  1.  ch.  19.  sec.  218.  223,224,  225.     1  WyckefortL'Embass.  117. 119. 

''  Ne  quis  inviius  civitate  viutetur :  neve  in  civitatc  laaneat  invitus.  Hcec 
sunt  enim  fundamcnta  firmissima  nostra  lihertatis,  sui  quemque  juris  et  reti- 
meridi  et  dimittendi  esse  dominum.     Orat.  pro  L.  C.  Balbo,  ch.  13. 

■^  111  the  case  of  The  State  v.  Hunt,  in  South  Cai'olina,  in  1835,  (2  Hilfs'  S. 
C.  Rep.  1,)  the  subject  of  allegiance,  and  to  whom  due  under  the  constitution  of 
the  United  States  was  profoundly  discussed,  and  it  was  declared  by  a  majority  of 
the  court  of  appeals,  that  the  citizens  owed  allegiance  to  the  United  States,  and 
subordinately  to  the  state  under  which  they  lived — that  allegiance  was  not  now 
used  in  the  feudal  sense  arising  out  of  the  doctrine  of  tenure,  and  that  we  owed 
allegiance  or  obedience  to  both  governments,  to  the  extent  of  the  constitutional 
powers  existing  in  each.  The  court  held,  that  an  oath  prescribed  by  an  act  of  the 
legislature  of  December,  1833,  to  be  taken  by  every  miUtia  officer  that  he  should 
he  faithful,  and  true  allegiance  bear  to  the  state  of  South  Carolina,  was  uncon- 
stitutional and  void,  as  being  inconsistent  with  the  allegiance  of  the  citizen  to  the 
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A  review  of  those  discussions  cannot  be  uninstructive. 

In  the  case  of  Talbot  v.  Jaiison,^  the  doctrine  was 
brought  before  the  supreme  court  of  the  United  States, 
in  1795.  It  was  contended,  on  one  side,  that  the  abstract 
right  of  individuals  to  withdraw  from  the  society  of  which 
they  were  members,  was  antecedent  and  superior  to  the 
law  of  society,  and  recognized  by  the  best  writers  on 
public  law,  and  by  the  usage  of  nations  ;  that  the  law  of 
allegiance  was  derived  from  the  feudal  system,  by  which 
men  were  chained  to  the  soil  on  which  they  were  born, 
and  converted  from  free  citizens,  to  be  the  vassals 
*45  of  a  lord  or  superior  ;  that  this  country  *vvas  colo- 
nized and  settled  upon  the  doctrine  of  the  right  of 
emigi'ation  ;  that  the  right  was  incontestable,  if  exercised 
in  due  conformity  with  the  moral  and  social  obligations ; 
that  the  power  assumed  by  the  government  of  the  Uni- 
ted States  of  naturalizing  aliens,  by  an  oath  of  allegiance 
to  this  country,  after  a  temporary  residence,  virtually  im- 
phes  that  our  citizens  may  become  subjects  of  a  foreign 
power  by  the  same  means. 

The  counsel  on  the  other  side  conceded,  that  birth  gave 
no  property  in  the  man,  and  that  upon  the  principles  of 
the  American  government,  he  might  leave  his  country 
when  he  pleased,  provided  it  was  done  hona  fide,  and 
with  good  cause,  and  under  the  regulations  prescribed 
by  law ;  and  that  he  actually  took  up  his  residence  in 
another  country,  under  an  open  and  avowed  declaration 
of  his  intention  to  settle  there.  This  was  required  by 
the  most  authoritative  writers  on  the  law  of  nations ;  and 
Heineccius,  in  particular,  required  that  the  emigrant 
should  depart  with  the  design  to  expatriate,  and  actually 


federal  government.     The  court  consequently  condemned  the  ordinance  of  the 
convention  of  South  Carolina,  of  November,  1832,  as  containing  unsoimd  and  he- 
retical doctrine,  when  it  declared  tliat  allegiance  of  the  citizens  was  due  to  the 
state,  and  obedience  only,  and  not  allegiance,  to  any  other  delegated  power. 
»  3  Dallas,  133. 
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join  himself  to  another  state  ;  that  though  all  this  be  done, , 
it  only  proved  that  a  man  might  be  entitled  to  the  right 
of  citizenship  in  two  countries,  and  proving  that  he  had 
been  received  by  one  country,  did  not  prove  that  his  own 
country  had  surrendered  him  ;  that  the  locomotive  right 
finally  depended  upon  the  consent  of  the  government ; 
and  the  power  of  regulating  emigration,  was  an  incident 
to  the  power  of  regulating  naturalization,  and  was  vested 
exclusively  in  congress ;  and  until  they  had  prescribed 
the  mode  and  terms,  the  character  and  the  allegiance  of 
the  citizen  continued. 

The  judges  of  the  supreme  court  felt  and  discovered 
much  embarrassment  in  the  consideration  of  this  delicate 
and  difficult  question,  and  they  gave  no  definitive  opinion 
upon  it.  One  of  them*  observed,  that  admitting  the  in- 
tention of  expatriation  had  been  legally  declared, 
it  was  necessary  *that  it  should  have  been  carried  *46 
into  effect,  and  that  the  party  should  have  actually 
become  a  subject  of  the  foreign  government ;  that  the 
cause  of  removal  must  be  lawful,  otherwise  the  emigrant 
acts  contrary  to  his  duty  ;  that  though  the  legislature  of 
a  particular  state  should,  by  law,  specify  the  lawful 
causes  of  expatriation,  and  prescribe  the  manner  in  which 
it  might  be  effected,  the  emigration  could  only  affect  the 
local  allegiance  of  the  party,  and  not  draw  after  it  a  re- 
nunciation of  the  higher  allegiance  due  to  the  United 
States ;  and  that  an  act  of  congress  was  requisite  to  re- 
move doubts,  and  furnish  a  rule  of  civil  conduct  on  this 
very  interesting  subject  of  expatriation.  Another  of  the 
judges'"  admitted  the  right  of  individual  emigration  to  be 
recognised  by  most  of  the  nations  of  the  world,  and  that 
it  was  a  right  to  be  exercised  in  subordination  to  the 
public  interest  and  safety,  and  ought  to  be  under  the 
regulation  of  law  ;  that  it  ought  not  to  be  exercised  ac- 


»  Paterson,  J.  ''  Iiedell,  J 
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cording  to  a  man's  will  and  pleasure,  without  any  re- 
straint ;  that  every  man  is  entitled  to  claim^  rights  and 
protection  in  society,  and  he  is,  in  his  turn, under  a  solemn 
obligation  to  discharge  his  duty  ;  and  no  man  ought  to 
be  permitted  to  abandon  society,  and  leave  his  social  and 
political  obligations  unperformed.  Though  a  person  may 
become  naturalized  abroad,  yet  if  he  has  not  been  legally 
discharged  of  his  allegiance  at  home,  it  will  remain  not- 
withstanding the  party  may  have  placed  himself  in  diffi- 
culty, by  .double  and  conflicting  claims  of  allegiance. 

The  majority  of  the  supreme  court  gave  no  opinion 
upon  the  question ;  but  the  inference,  from  the  discussion, 
would  seem  to  be,  that  a  citizen  could  not  divest  himself 
of  his  allegiance,  except  under  the  sanction  of  a  law  of 
the  United  States  ;  and  that  until  some  legislative  regu- 
lations on  the  subject  were  prescribed,  the  rule  of  the 

common  law  must  prevail. 
*47         *In  1797,  the  same  question  was  brought  before 

the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Connecticut,  in  the  case  of  Isaac  Williams,^  and 
Ch.  J.  Ellsworth  ruled,  that  the  common  lav/  of  this 
country  remained  as  it  was  before  the  revolution.  The 
compact  between  the  community  and  its  members  was, 
that  the  community  should  protect  its  members,  and  that 
the  members  should  at  all  times  be  obedient  to  the  laws 
of  the  community,  and  faithful  to  its  defence.  No  mem- 
ber could  dissolve  the  compact  without  the  consent  or 
default  of  the  community,  and  there  had  been  no  consent 
or  default  on  the  part  of  the  United  States.  "  No  vision- 
ary writer  carried  the  principle  to  the  extent,  that  a  citi- 
zen might,  at  any,  and  at  all  times,  renounce  his  own, 
and  join  himself  to  a  foreign  country  ;  and  no  inference 
of  consent  could  be  drawn  from'  the  act  of  the  govern- 
ment in  the  naturalization  of  foreigners,  as  we  did  not 

»  Cited  in  2  Crancli,  82,  note. 
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inquire  into  the  previous 'relations  of  the  party,  and  if  he 
embarrassed  himself  by  contracting  contradictory  obli- 
gations, it  was  his  own  folly,  or  his  fault." 

This  same  subject  was  again  brought  before  the  su- 
preme court,  in  the  case  of  MuiTay  v.  The  CJiarmmg  Bet- 
sey, in  the  year  1804.''  It  was  insisted,  upon  the  argu- 
ment, that  the  right  of  expatriation  did  exist,  and  was 
admitted  by  all  the  writers  upon  general  law,  but  that  its 
exercise  must  be  accompanied  by  three  circumstances, 
viz.  fitness  in  point  of  time,  fairness  of  intent,  and  pub- 
licity of  the  act.  The  court,  however,  in  giving  their 
opinion,  avoided  any  decision  of  this  great  and  litigated 
point,  by  observing,  that,  "whether  a  person  born  with- 
in the  United  States,  or  becoming  a  citizen  according  to 
the  established  laws  of  the  country,  can  divest  himself 
absolutely  of  that  character,  otherwise  than  in  such  man- 
ner as  may  be  prescribed  by  law,  is  a  question  which  it 
was  not  necessary  to  decide."  Afterwards,  in  the 
circuit  *court  of  the  United  States  at  Philadelphia,''  *48 
Judge  Washington  observed,  that  he  did  not  mean 
to  moot  the  question  of  expatriation,  founded  on  the  self- 
will  of  a  citizen,  because  it  was  beside  the  case  before 
the  court;  but  that  he  could  not  admit,  that  a  citizen  of 
the  United  States  could  throw  off  his  allegiance  to  his 
country  without  some  law  authorizing  him  to  do  so.  This 
was  the  doctrine  declared  also  by  the  chief  justice  of 
Massachusetts.'^  The  question  arose  again  before  the 
supreme  court  of  the  United  States,  in  February,  1822, 
in  the  case  of  The  Santissima  Trinidad,^  and  it  was  suf- 
fered to  remain  in  the  same  state  of  uncertainty.  The 
counsel  on  the  one  side  insisted,  that  the  party  had  ceased 


a  2  Crunch,  64. 

*>  United  States  v.  Gillies,  1  Peters''  C.  C.  Rep.  159. 

«  9  Mass.  Rep.  461. 

"*  7  Wheaton,  283.      '       ,   . 
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to  be  a  citizen  of  the  United  States,  and  had  expatriated 
himself,  and  become  a  citizen  of  Buenos  Ayres,  by  the 
only  means  in  his  power,  an  actual  residence  in  that 
country,  with  a  declaration  of  his  intention  to  that  effect. 
The  counsel  on  the  other  side  admitted,  that  men  may 
remove  from  their  own  country  in  order  to  better  their 
condition,  but  it  must  be  done  for  good  cause,  and  with- 
out any  fraudulent  intent ;  and  that  the  slavish  principle 
of  perpetual  allegiance  growing  out  of  the  feudal  system, 
and  the  fanciful  idea  that  a  man  was  authorized  to  change 
his  country  and  his  allegiance  at  his  own  will  and  plea^ 
sure,  were  equally  removed  from  the  truth.     Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court,  waived  the 
decision  of  the  question,  by  observing  that  the  court  gave 
no  opinion  whether  a  citizen,  independent  of  any  legisla- 
live  act  to  that  effect,  could  throw  off  his  own  allegiance 
to  his  native  country ;  that  it  was  perfectly  clear  it  could 
not  be  done  without  a  hona  fide  change  of  domicil,  under 
circumstances  of  good  faith  ;  and  that  it  would  be  suffi- 
cient to  ascertain  the  precise  nature  and^  limits  of  this 
doctrine  of  expatriation,  when  it  should  become  a  leading 

point  for  the  judgment  of  the  court. 
#49  *From  this  historical  review  of  the  principal  dis- 
cussions in  the  federal  courts  on  this  interesting 
subject  in  American  jurisprudence,  the  better  opinion 
would  seem  to  be,  that  a  citizen  cannot  renounce  his  al- 
leo-iance  to  the  United  States  without  the  permission  of 
government,  to  be  declared  by  law  ;  and  that,  as  there 
is  no  existing  legislative  regulation  on  the  case,  the  rule 
of  the  English  common  law  remains  unaltered.* 


a  This  rule  was  admitted  in  Inglis  v.  the  Trustees  of  the  Sailor's  Snug  Harbour, 
3  Peters'  U.  S.  Rep.  99,  and  expressly  declared  in  Shanks  v.  Dupont,  Ibid.  242, 
where  it  was  held,  by  the  supreme  court  of  the  United  States,  that  the  marriage 
of  a  feme  sole  with  an  alien,  produced  no  dissolution  of  her  native  allegiance  ;  and 
that  it  was  the  general  doctrine,  that  no  persons  could,  by  any  act  of  their  own, 
without  the  consent  of  the  government,  put  off  their  allegiance  and  become  aliens. 


Lee.  XXV.]  OF  THE  RIGHTS  OF  PERSONS.  49 

There  is,  however,  some  relaxation  of  the  old  and  stern 
rule  of  the  common  law,  required  and  admitted  under 
the  liberal  influence  of  commerce.  Though  a  natural 
born  subject  cannot  throw  ofFhis  allegiance,  and  is  always 
amenable  for  criminal  acts  against  his  native  country,  yet 
for  commercial  purposes  he  may  acquire  the  rights  of  a 
citizen  of  another  country,  and  the  place  of  domicil  de- 
termines the  character  of  a  party  as  to  trade.*  Thus,  in 
the  case  of  Scott  v.  Schaioanz,^  it  was  decided,  in  the 
exchequer,  the  13  Geo.  IL,  that  a  residence  in  Russia 
gave  the  English  mariners  of  a  Russian  ship  the  charac- 
ter of  Russian  mariners,  within  the  meaning  of  the  British 
navigation  act.  And  in  the  case  of  Wilso?i  v.  Marryat^^ 
it  was  decided  by  the  court  of  K.  B.,  that  a  natural  born 
British  subject  might  acquire  the  character,  and  be  enti- 
tled to  the  privileges  of  an  American  citizen,  for  com- 
mercial purposes.  So,  an  American  citizen  may  obtain 
a  foreign  domicil,  which  will  impress  upon  him  a 
national  character  *for  commercial  purposes,  in  *50 
like  manner  as  if  he  were  a  subject  of  the  govern- 
ment under  which  he  resided ;  and  yet  without  losing  on 
that  account  his  original  character,  or  ceasing  to  be  bound 
by  the  allegiance  due  to  the  country  of  his  birth.**  The 
subject  who  emigrates  honajide,  and  procures  a  foreign 
naturalization,  may  entangle  himself  in  difficulties,  and 
in  a  conflict  of  duties,  as  Lord  Hale  observed  f  but  it  is 
only  in  very  few  cases  that  the  municipal  laws  would 


But  the  naturalization  laws  of  the  United  States  are  inconsistent  w-ith  this  general 
doctrine,  for  they  require  the  alien  who  is  to  be  naturalized  to  abjure  his  former 
allegiance,  ^vithout  requiring  any  evidence  that  his  native  sovereign  has  released  it. 

*  See  vol.  i.  p.  74 — 76. 
»>  Comyn's  Rep.  677. 

«  8  Term  Rep.  31.     1  Bos.  ^  Pull.  430,  S.  C. 

^  United  States  v.  Gillies,  1  Peters'  C  C.  Rep.  159.  Murray  v.  The  Schooner 
Charming  Betsey,  2  Crunch,  64.  By  the  original  Magna  Charta,  gi-anted  by 
king  John,  art.  33,  it  was  declared,  Ut  liceat  U7iicuique  exired-e  regno  et  redire, 
salvafide  Domini  regis.     Vide  supra,  p.  33. 

*  1  Hale's  P.  C.  68. 


50  OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 

affect  him.  If  there  should  be  war  between  his  parent 
state  and  the  one  to  which  he  has  attached  himself,  he 
must  not  arm  himself  against  the  parent  state  ;  and  if  he 
be  recalled  by  his  native  government,  he  must  return,  or 
incur  the  pain  and  penalties  of  a  contempt.  Under  these 
disabilities,  all  the  civilized  nations  of  Europe  adopt 
(each  according  to  its  own  laws)  the  natural  born  sub- 
jects of  other  countries. 

The  French  law  will  not  allow  a  natural  born  subject 
of  France  to  bear  arms,  in  time  of  war,  in  the  service 
of  a  foreign  power,  against  France  ;  and  yet,  subject  to 
that  limitation,  every  Frenchman  is  free  to  abdicate  his 
country.* 

(2.)  An  alien  is  a  person  born  out  of  the  jurisdiction 
of  the  United  States.  There  are  some  exceptions,  how- 
ever, to  this  rule,  by  the  ancient  English  law,  as  in  the 
case  of  the  children  of  public  ministers  abroad,  (provided 
their  wives  be  English  women,)  for  they  owe  not  even  a 
local  allegiance  to  any  foreign  power.**  So,  also,  it  is 
said,  that  in  every  case,  the  children  born  abroad,  of 
English  parents,  were  capable,  at  common  law,  of  inherit- 
ing as  natives,  if  the  father  went  and  continued 
*51  abroad  in  the  character  of  an  Englishman,  and  *with 
the  approbation  of  the  sovereign.'^  The  statute  of 
25  Edw.  III.  Stat.  2,  appears  to  have  been  made  to  re- 
move doubts  as  to  the  certainty  of  the  common  law  on 


*  Pothier's  TraM  du  Droit  de  Propriiti,  No.  94.  Code  Napoleon,  No. 
17.  21.  Tonllier,  Droit  civil  Francois,  torn.  i.  No.  266.  By  &  decree  of  the 
Emperor  of  Austria,  of  March  24th,  1832,  Aiishian  subjects,  leaving  the  Austrian 
dominions  ■without  permission  of  the  magistrate  and  release  of  Austrian  citizen- 
ship, and  with  an  intention  never  to  return,  become  unlaicful  emigrants,  anA 
lose  all  their  ci\-il  and  political  rights  at  home.  Accepting  foreign  citizenship,  or 
entering  into  foreign  service  without  leave,  are  decisive  proofs  of  such  intention. 
Encyclo.  Amer.,  tit.  Emigration.  This  is  understood  to  be  the  consequence 
■  attached  by  law  in  France  to  Frenchmen  entering  foreign  service  without  leave. 
They  lose  their  nationality,  or  civil  and  political  rights  as  Frenchmen. 

^  Calvin's  case,  7  Co.  18.  a. 

«  Hyde  v.  Hill,  Cro.  Eliz.  3.     Bro.  tit.  Descent,  pi.  47.  tit.  Denizen,  pi.  14. 
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this  subject,  and  it  declared,  that  children  thereafter 
born  without  the  ligeance  of  the  king,  whose  father  and 
mother,  at  the  time  of  their  birth,  were  natives,  should 
be  entitled  to  the  privileges  of  native  subjects,  except  the 
children  of  mothers  who  should  pass  the  sea  without 
leave  of  their  husbands.  The  statute  of  7  Anne,  ch.  5, 
was  to  the  same  general  effect;  but  the  statute  of  4  Geo. 
II.  ch.  21,  required  only  that  the  father  should  be  a  natu- 
ral born  subject  at  the  birth  of  the  child,  and  it  applied 
to  all  children  then  born,  or  thereafter  to  be  born.  Under 
these  statutes  it  has  been  held,*  that  to  entitle  a  child 
born  abroad  to  the  rights  of  an  English  natural  born  sub- 
ject, the  father  must  be  an  English  subject ;  and  if  the 
father  be  an  alien,  the  child  cannot  inherit  to  the  mother, 
though  she  was  born  under  the  king's  allegiance. 

The  act  of  congress  of  the  14th  of  April,  1S02,  estab- 
lishing a  uniform  rule  of  naturalization,  affects  the  issue 
of  two  classes  of  persons  :  (1.)  By  the  4th  section,  it  was 
declared,  that  "  the  children  of  persons  duly  naturalized 
under  any  of  the  laws  of  the  United  States,  or  who,  pre- 
vious to  the  passing  of  any  law  on  that  subject  by  the 
government  of  the  United  States,  may  have  become  citi- 
zens of  any  one  of  the  states,  under  the  laws  thereof, 
being  under  the  age  of  twenty-one  years,  at  the  time  of 
their  parents  being  so  naturalized,  or  admitted  to  the 
rights  of  citizenship,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  of  the  United  States." 
This  provision  appears  to  apply  only  to  the  children  of 
persons  naturalized,  or  specially  admitted  to  citizenship; 
and  there  is  colour  for  the  construction,  that  it  may  have 
been  intended  to  be  prospective,  and  to  apply  as 
well  to  the  case  of  *persons  thereafter  to  be  natu-  *52 
ralized,  as  to  those  who  had  previously  been  natu- 
ralized.    It  applies  to  all  the  children  of  "  persons  duly 

*  Doe  V.  Jones,  4  Term  Rep.  300. 
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naturalized,"  under   the    restriction  of  residence    and 
minority,  at  the  time  of  the  naturahzation  of  the  parent. 
The  act  apphes  to  the  children  of  ijcrsons  duly  natural- 
ized, but  does  not  explicitly  state,  whether  it  was  in- 
tended to  apply  only  to  the  case  where  both  parents  were 
duly  naturalized,  or  whether  it  would  be  sufficient  for 
one  of  them  only  to  be  naturalized,  in  order  to  confer,  as 
of  course,  the  rights  of  citizens  upon  the  resident  chil- 
dren, being  under  age.     Perhaps  it  would  be  sufficient 
for  the  father  only  to  be  naturalized  ;  for  in  the  supple- 
mentary act  of  the  26th  of  March,  1804,  it  was  declared, 
that  if  any  alien,  who  should  have  complied  with  the 
preliminary  steps  made  requisite  by  the  act  of  1802,  dies 
before  he  is  actually  naturalized,  his  widow  and  children 
shall  be  considered  as  citizens.     This  provision  shows, 
that  the  naturalization  o^  \he  father,  was  to  have  the  effi- 
cient force  of  conferring  the  right  on  his  children;  and  it 
is  worthy  of  notice,  that  this  last  act  speaks  of  children 
at  large,  without  any  allusion  to  residence  or  minority  ; 
and  yet,  as  the  two  acts  are  intimately  connected,  and 
make  but  one  system,  the  last  act  is  to  be  construed  with 
reference  to  the  prior  one,  according  to  the  doctrine  of 
the  case  Ex  parte   Overiiigtmi.^     (2.)  By  a  subsequent 
part  of  the  same  4th  section,  it  is  declared,  that  the  chil- 
dren of  persons  who  now  are,  or  have  been,  citizens  of 
the  United  States,  shall,  though  born  out  of  the  limits 
and  jurisdiction  of  the  United  States,  be  considered  as 
citizens  of  the  United  States  ;  provided  that  the  right  of 
citizenship  shall  not  descend  to  persons,  whose  fathers 
have  never  resided  within  the  United  States."     This 
clause  is  certainly  not  prospective  in  its  operation,  what- 
ever may  be  the  just  construction  of  the  one  preceding 
it.     It  applied  only  to  the  children  of  persons  who  then 
were,  or  had  been  citizens  ;  and  consequently  the  benefit 

»  5  Binney's  Rep.  371. 
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of  this  provision  narrows  rapidly  by  the  lapse  of  time, 
and  the  period  will  soon  arrive,  when  there  will  be  no 
statute  regulation  for  the  benefit  of  children  born  abroad, 
of  American  parents,  and  they  will  be  obliged  to  resort 
for  aid  to  the  dormant  and  doubtful  principles  of  the 
English  common  law.     The  proviso  annexed  to  this  last 
provision  seems  to  remove  the  doubt  arising  from  the 
generality  of  the  preceding  sentence,  and  which  was 
whether  the  act  intended  by  the  words,  "  children  of  per- 
sons," both  the  father  and  mother,  in  imitation  of  the 
statute  of  25  Edw.  III.,  or  the  father  only,  according  to 
the  more  liberal  declaration  of  the  statute  of  4  Geo.  II. 
The  provision   also  differs  from  the  preceding  one,  in 
being  without  any  restriction  as  to  the  age  or  residence 
of  the  child  ;  and  it  appears  to  have  been  intended  for 
the  case  of  the  children  of  natural  born  citizens,  or  of 
citizens  who  were  original  actors  in  our  revolution,  and 
therefore  it  was  more  comprehensive  and  more  liberal  in 
their  favour.     But  the  whole  statute  provision  is  remark- 
ably loose  and  vague  in  its  terms,  and  it  is  lamentably 
defective  in  being  confined  to  the  case  of  children  of  pa- 
rents who  were  citizens  in  1S02,  or  had  been  so'previously. 
The  former  act  of  29th  January,  1795,  was  not  so  ;  for  it 
declared  generally,  that  "  the  children  of  citizens  of  the 
United  States,  born  out  of  the  limits  and  jurisdiction  of 
the  United  States,  shall  be  considered  as  citizens  of  the 
United  States."     And  when  we  consider  the  universal 
propensity  to  travel,  the  liberal  intercourse  between  na- 
tions, the  extent  of  commercial  enterprise,  and  the  genius 
and  spirit  of  our  municipal  institutions,  it  is  quite  surpris- 
ing that  the  rights  of  the  children  of  American  citizens, 
born  abroad,  should,  by  the  existing  act  of  1802,  be  left 
so  precarious,  and  so  far  inferior  in  the  security  which 
has  been  given,  under  like  circumstances,  by  the  English 
statutes. 
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We  proceed  next  to  consider  the  disabilities,  rights, 
and  duties  of  ahens. 

An  ahen  cannot  acquire  a  title  to  real  property  by  de- 
scent, or  created  by  other  mere  operation  of  law.  The 
law  qua  nihil  frustra,  never  casts  the  freehold  upon  an 
alien  heir  who  cannot  keep  it.  This  is  a  well  set- 
*54  tied  rule  of  the  common  *law.^  It  is  understood  to 
be  the  general  rule,  that  even  a  natural  born  sub- 
ject cannot  take  by  representation  from  an  alien,  because 
the  alien  has  no  inheritable  blood  through  which  a  title 
can  be  deduced.^  If  an  alien  purchase  land,  or  if  land 
be  devised  to  him,  the  general  rule  is,  that  in  these  cases, 
he  may  take  and  hold,  until  an  inquest  of  office  has  been 
had  ;  but  upon  his  death,  the  land  would  instantly,  and 
of  necessity,  (as  the  freehold  cannot  be  kept  in  abey- 
ance,) without  any  inquest  of  office,  escheat  and  vest  in 
the  state,  because  he  is  incompetent  to  transmit  by  heredi- 
tary descent.''  If  an  alien,  according  to  a  case  put  by 
Lord  Coke,*^  arrives  in  England,  and  hath  two  sons  born 


»  Calvin's  case,  7  Co.  25.  a.  1  Vent.  Rep.  417.  Jackson  v.  Lunn,  3  Johns. 
Cas.  109.     Hunt  v.  Wamicke,  Hardin'' s  Kentucky  Rep.  61. 

•>  If,  therefore,  a  person  dies  intestate  without  issue,  and  leaves  a  brother  who 
had  been  naturalized,  and  a  nephew  who  had  been  naturalized,  but  whose  father 
died  an  alien,  the  brother  succeeds  to  the  whole  estate,  for  the  nephew  is  not 
permitted  by  the  common  law  to  trace  his  descent  through  his  alien  father.  Levi 
V.  M'Cartee,  6  Peters'  U.  S.  Rep.  102.  Jackson  v.  Green,  7  Wendell,  333. 
Jackson  v.  Fitzsimmons,  10  Ibid.  1. 

e  Collingwood  v.  Tace,  1  Sid.  Rep.  193.  1  Lev.  Rep.  59,  S.  C.  Co.  Lite. 
2.  b.  Plowd.  Rep.  229.  b.  230  a.  Duplessis  v.  Attorney  General,  5  Bro.  P. 
C.  91.  Ja.cksonw.  Lunn,  S7ipra.  Fox  v.  Southack,  12  Mass.  Rep.  143.  8 
Ibid.  445.  Fairfax  v.  Hunter,  7  Cranch,  603.  619,  620.  Orr  v.  Hodgson,  4 
Wheaton,  453.  Govemeur  v.  Robertson,  11  Ibid.  332.  Vaux  v.  Nesbit,  1 
M' Cord's  S.  C.  Ch.  Rep.  352.  374.  2  Dajia's  Kentucky  Rep.  40.  In  North- 
Carolina,  an  alien  may  take  by  purchase,  but  he  cannot  take  by  devise,  any  more 
than  he  can  inherit.  2  Haywood's  Rep.  37.  104.  108.  Nor  can  he  take  by 
devise  under  the  statute  law  of  New-York.  New-York  Revised  Statutes,  vol. 
ii.  p.  57.  sec.  4.  In  England,  if  a  devise  be  to  an  alien  and  citizen  as  joint  ten- 
ants, the  state  can  only  seize  the  moiety  of  the  alien.  If  he  dies  before  inquest, 
the  other  joint  tenant  takes  by  survivorship,  but  the  state,  on  office  found,  would 
defeat  the  survivorship  by  relation.     Gould's  Rep.  29.  pi.  4.     Co.  Litt.  180.  b. 

<•  Co.  Litt.  S.^. 
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there,  they  are,  of  course,  natural  born  subjects ;  and  if 
one  of  them  purchases  land,  and  dies  without  issue,  his 
brotlier  cannot  inherit  as  his  heir,  because  he  must  de- 
duce his  title  by  descent,  through  his  father,  who  had  no 
inheritable  blood.  But  the  case  as  put  by  Coke  has 
been  denied  to  be  law  by  the  majority  of  the  court  in 
CoUmgivood  V.  Pace,^  and  it  was  there  held,  that  the 
sons  of  an  alien  could  inherit  to  each  other,  and  de- 
rive title  *throuQ:h  the  alien  father.  The  elaborate  *5b 
opinion  of  Lord  Ch.  B.  Hale  was  distinguished  by 
his  usual  learning,  though  it  was  rendered  somewhat  per- 
plexing and  obscure  by  the  subtlety  of  his  distinctions, 
and  the  very  artificial  texture  of  his  argument.  It  is  still 
admitted,  however,  that  a  grandson  cannot  inherit  to  his 
grandfather,  though  both  were  natural  born  subjects,  pro- 
vided the  intermediate  son  was  an  alien ;  for  the  grand- 
son must,  in  that  case,  represent  his  father,  and  he  had 
no  inheritable  blood  to  be  represented;  and  the  reason 
why  the  one  brother  may  inherit  from  the  other,  is,  that 
as  to  them  the  descent  is  immediate,  and  they  do  not  take 
by  representation  from  the  father.  The  law,  according 
to  Lord  Hale,  respects  only  the  mediate  relation  of  the 
brothers  as  brothers,  and  not  in  respect  of  their  father, 
though  it  be  true  that  the  foundation  of  the  consanguinity 
is  in  the  father ;  and  it  does  not  look  upon  the  father  as 
such  a  medium  or  7iexus  between  the  brothers,  as  that  his 
disability  should  hinder  the  descent  between  them.  This 
distinction  in  the  law,  which  would  admit  one  brother  to 
succeed  as  heir  to  the  other,  though  their  father  be  an 
alien,  and  yet  not  admit  a  son  to  inherit  from  his  grand- 
father because  his  father  was  an  alien,  is  very  subtle. 
The  reason  of  it  is  not  readily  perceived,  for  the  line  of 
succession,  and  the  degrees  of  consanguinity,  must  equal- 


=>  1  Sid.  Rep.  193.     1  Vent.  Rep.  413.     Bannister's  Rep.  410. 
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ly,  in  both  cases,  be  traced  through  the  father.  The 
statute  of  11  and  12  Wm.  III.  ch.  6,  was  made  on  pur- 
pose to  cure  the  disabiHty,  and  brush  away  these  dis- 
tinctions, by  "  enabUng  natural  born  subjects  to  inherit  the 
estate  of  their  ancestors,  either  hneal  or  collateral,  not- 
withstanding their  father,  or  mother,  or  other  ancestor, 
by,  from,  through  or  under  whom  they  might  make  or 
derive  their  title,  were  aliens."  This  statute,  however, 
did  not  go  so  far  as  to  enable  a  person  to  deduce  title,  as 
heir,  from  a  remote  ancestor,  through  an  alien  ancestor 
still  living.* 

The  provision  in  the  statute  of  Wm.  III.  is  in 
*56  force  in  *several  of  the  United  States,  as,  for  in- 
stance, in  Maryland,  Kentucky,  Ohio,  Missouri, 
Delaware,  New- Jersey,  New- York,  and  Massachusetts.** 
But  in  those  states  where  there  are  no  statute  regulations 
on  the  subject,  the  rule  of  the  law  will  depend  upon  the 
authority  of  Lord  Coke,  or  the  justness  and  accuracy  of 
the  distinctions  taken  in  the  greatly  contested  case  of 
CoUingwood  v.  Pace,  and  which,  according  to  Sir  William 
Blackstone,  was,  upon  the  whole,  reasonably  decided. 
The  enlarged  policy  of  the  present  day  would  naturally 
incline  us  to  a  benignant  interpretation  of  the  law  of  de- 
scents, in  favour  of  natural  born  citizens  who  were  obliged 
to  deduce  a  title  to  land  from  a  pure  and  legitimate 
source  through  an  alien  ancestor;  and  Sir  Matthew  Hale 
admitted,*^  that  the  law  was  very  gentle  in  the  construc- 
tion of  the  disability  of  alienism,  and  rather  contracted 


*  M'Ci-eery  v.  Somerville,  9  Wheaton,  354.  Nor  does  the  New-York  Statute 
(N.  Y.  R.  S.  vol.  i.  754.  sect.  22,)  go  further  on  this  point  than  the  Enghsh 
Statute.     The  People  v.  Irvin,  21  Wendell,  128. 

^  9  Wheaton,  354.  2  Mass.  Rep.  179,  note.  N.  Y.  Revised  Statutes,  vol.  i. 
p.  754.  sec.  22.  Statute  Laws  of  Ohio,  1831.  Elmer's  N.  J.  Dig.  131.  R. 
S.  of  Missouri,  1835.  In  New-York,  the  rule  of  the  common  law  prevailed 
until  Januaiy  1st,  1830,  and  the  provision  in  the  statute  of  11  and  12  Wm.  III. 
had  not  been  previously  adopted. 

'  1  Vent.  Rep.  427. 
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than  extended  its  severity.  If  a  citizen  dies,  and  his  next 
heir  be  an  aUen  who  cannot  take,  the  ahen  cannot  inter- 
rupt the  descent  to  others,  and  the  inheritance  descends 
to  the  next  of  kin  who  is  competent  to  take,  in  hke  man- 
ner as  if  no  such  ahen  had  ever  existed.^ 

The  distinctions  between  the  antenati  and  the  ]^ostnati, 
in  reference  to  our  revolution,  have  been  frequently  the 

-     subject  of  judicial  discussion  since  the  establishment  of 
our  independence. 

It  was  declared  in  Calvinh  case,^  that,  "  albeit  the  king- 
doms of  England  and  Scotland  should,  by  descent,  be 
divided  and  governed  by  several  kings  ;  yet  all  those 
who  were  born  under  one  natural  obedience,  v/hile  the 
realms  were  united,  would  remain  natural  born  subjects, 
and  not  become  aliens  by  such  a  matter  ex  j^ost  facto. 
The  postnatus  in  such  a  case  would  be  ad  Jidem 
utrimque  regis.''''     It  was  *accordingly  held,  in  that     *57 

,  case,  that  the  postnati  of  Scotland,  born  after  the 
union  of  the  two  crowns,  were  natural  born  subjects,  and 
could  inherit  lands  in  England.  The  community  of 
allegiance,  at  the  time  of  birth,  and  at  the  time  of  de- 
scent, both  existed.  The  principle  of  the  common  law 
contained  in  that  case,  that  the  division  of  an  empire 
worked  no  forfeiture  of  previously  vested  rights  of  pro- 

<■  perty,  has  been  frequently  acknowledged  in  our  American 
tribunals,*^  and  it  rests  on  solid  foundations  of  justice- 


*  Co.  Litt.  8.  a.  Com.  Dig.  tit.  Alien,  ch.  1.  Orr  v.  Hodgson,  4  Wheaton, 
453.  Jackson  V.  Lunn,  'SJoJms.  Cas.  121.  Jackson  v.  Jackson,  7  Johns.  Rep. 
214.  Donegani  v.  Donegani,  Shiarfs  Lower  Canada  Rep,  460.  la  Virginia, 
by  statute,  the  course  of  descent  is  not  interrupted  by  the  alienage  of  any  Hneal 
or  collateral  ancestor ;  and,  therefore,  if  a  citizen  dies,  leaving  a  brother,  who  is 
a  citizen,  and  a  sister,  who  is  an  alien,  and  children  of  that  sister,  who  are  citi- 
zens, Eind  the  brother,  sister,  and  children  be  all  living,  the  children  of  the  sister 
take  by  descent  a  moiety  of  the  estate,  and  the  brother  takes  the  other  moiety. 
Jackson  v.  Sanders,  2  Leigh's  Rep.  109. 

^  7  Co.  1.  27. 

*=  Apthorp  V.  Backus,  Kirby's  Rep.  413.  Kinsey,  Ch.  J.,  in  Den  v.  Brown, 
2  Hoisted,  337.  Kelly  v.  Hamson,  2  Johns,  Cas.  29.  Jackson  v.  Lunn,  S 
Johnt.  Cas.  109.     Story,  J.,  9  Cranck,  50. 
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The  titles  of  British  subjects  to  lands  in  the  United 
States,  acquired  prior  to  our  revolution,  remained,  there- 
fore, unimpaired.  But  persons  born  in  England,  or  else- 
where out  of  the  United  States,  before  the  4th  of  July, 
1776,  and  who  continued  to  reside  out  of  the  United 
States  after  that  event,  have  been  held  to  be  aliens,  and 
incapable  of  taking  lands  subsequently  by  descent.  The 
right  to  inherit  depends  upon  the  existing  state  of  alle- 
giance at  the  time  of  the  descent  cast ;  and  an  English 
subject,  born  and  always  resident  abroad,  never  owed 
allegiance  to  a  government  which  did  not  exist  at  his 
birth,  and  he  never  became  a  party  to  our  social  com- 
pact. The  British  antenati  were,  consequently,  held  to 
be  incapable  of  taking,  by  subsequent  descent,  lands  in 
these  states,  which  are  governed  by  the  common  law.* 
This  doctrine  was  very  liberally  considered  in  respect  to 
the  period  of  the  American  war,  in  the  case  of  Den  v. 
Brown  -^  and  it  was  there  held,  that  the  British  antenati 
were  not  subject  to  the  disabilities  of  aliens,  as  to  the 

acquisition  of  lands  honajide  acquired  between  the 
*58     date  of  our  independence  and  that  of  *the  treaty 

of  peace  in  1783,  for  the  contest  for  our  independ- 
ence was  then  pending  by  an  appeal  to  arms,  and 
remained  undecided.  But  the  position  was  not  tenable ; 
and  in  a  case  elaborately  discussed,  and  greatly  litigated 
on  several  grounds,  in  the  court  of  appeals,  in  Virginia, 
and  afterwards  in  the  supreme  court  of  the  United  States,<= 
it  was  the  acknowledged  doctrine,  that  the  British  an- 
tenati could  not  acquire,  either  by  descent  or  devise,  any 
other  than  a  defeasible  title  to  lands  in  Virginia,  between 


»  Reed  v.  Reed,  cited  1  Munf.  225,  and  opinion  of  Roane,  J.,  Appendix  to 
that  volume.  Dawson  v.  Godfrey,  4  Crunch,  321.  Jackson  v.  Burns,  3  Bin- 
ney,  75.     Blight  v.  Rochester,  7  Wheaton,  535. 

»>  2  Halsted,  305. 

c  Hunter  v.  Fairfax's  Devisee,  1  Munf.  218,  and  7  Cranch,  603.  S.  C.  Com- 
monwealth V.  Bristovvf,  6  Call,  60.  S.  P. 
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the  date  of  our  independence  and  that  of  the  treaty  of 
peace  in  1783.  The  Une  of  distinction  between  aUens 
and  citizens  was  considered  to  be  coeval  with  our  exist- 
ence as  an  independent  nation. 

It  has  been  very  frequently  assumed,  on  the  doctrine 
in  Callings  case,  that  the  same  principle  might  not  be  con- 
sidered to  apply  in  England,  in  respect  to  the  American 
antenati,  and  that  they  would,  on  removing  within  the 
British  dominions,  continue  to  take  and  inherit  lands  in 
England,  as  natural  born  subjects ;  but  I  apprehend  the 
assumption  has  been  made  without  just  grounds.  It  was 
contrary  to  the  doctrine  laid  down  by  Professor  Wood- 
deson,  in  his  lectures,*  published  as  early  as  1792  ;  and 
the  late  case  in  the  King's  Bench,  of  Doe  v.  Acklam,^ 
seems  entirely  to  explode  it.  It  was  decided,  that  chil- 
dren born  in  the  United  States,  since  the  recognition  of 
our  independence  by  Great  Britain,  of  parents  born  here 
before  that  time,  and  continuing  to  reside  here  after- 
wards, were  ahens,  and  could  not  inherit  lands  in  Eng- 
land. To  entitle  a  child  born  out  of  the  allegiance 
of  *the  crown  of  England,  to  be  deemed  a  natural  *59 
born  subject,  the  father  must  be  a  subject  at  the 
time  of  the  birth  of  the  child ;  and  the  people  of  the 
United  States  ceased  to  be  subjects  in  the  view  of  the 
English  law,  after  the  recognition  of  our  independence, 
on  the  3d  day  of  September,  1783.  If  the  American 
antenati  ceased  to  be  subjects  in  1783,  they  must,  of 
course,  have  lost  their  subsequent  capacity  to  take  as 
subjects.  In  the  case  of  The  Providence,  decided  in  the 
court  of  vice-admiralty,  at  Halifax,  in  1810,'=  the  learned 


^  Vol.  i.  p.  382. 

''  2  Barmr.  4-  Cress.  779.  In  Doe  v.  Mulcaster,  .5  Barnw.  4"  Cress.  771, 
it  was  held,  that  the  children  born  in  the  United  States  after  the  peace  of  1783, 
of  parents  who  were  bom  in  New-York  before  1776,  but  adhered  to  the  British 
power  afterwards,  were  not  aliens,  but  had  inheritable  blood  under  the  statute 
of  4  Geo.  II.  c.  21. 

<=  Stewart's  Vice-Adm.  Rep.  186. 
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judge  met  the  question  directly,  and  discussed  it  in  a 
clear  and  able  manner.  He  held,  that  an  American  born 
in  this  country  before  the  revolution,  and  adhering  to  the 
United  States  during  the  war,  and  until  after  the  peace 
of  1783,  was  an  alien  discharged  from  his  allegiance  to 
the  king,  and  was  an  alien  to  every  purpose,  and  not 
entitled  to  any  of  the  privileges  of  a  British  born  subject. 
The  English  rule  is,  to  take  the  date  of  the  treaty  of 
peace  in  1783,  as  the  era  at  which  we  ceased  to  be  sub- 
jects ;  but  our  rule  is,  to  refer  back  to  the  date  of  our 
independence.*  In  the  application  of  that  rule,  the  cases 
show  some  difference  of  opinion.  In  New-York,  it  has 
been  held,  that  where  an  English  subject,  born  abroad, 
emigrated  to  the  United  States,  in  1779,  and  lived  and 
died  here,  he  was  to  be  deemed  an  alien,  and  the  title  to 
land,  which  he  afterwards  acquired  by  purchase,  was 
protected,  not  because  he  was  a  citizen,  but  on  the  ground 
of  the  treaty  of  1794.'^  In  Massachusetts,  on  the  strength 
of  an  act  passed  in  1777,  persons  born  abroad,  and  com- 
ing into  that  state  after  1776,  and  before  1783,  and  re- 
maining there  voluntarily,  were  adjudged  to  be  citizens.*^ 
The  supreme  court,  in  Connecticut,  has  adopted  the  same 

rule,  without  the  aid  of  any  statute,  and  it  was 
*60      held,''  that  a  *British  soldier,  who  came  over  with 

the  British  army  in  1775,  and  deserted,  and  came 
and  settled  in  Connecticut  in  1778,  and  remained  there 
afterwards,  became,  of  course,  a  citizen,  and  ceased  to 
be  an  alien  ;  and  that  the  United  States  were  enabled  to 
claim  as  their  citizens,  all  persons  who  were  here  volun- 
tarily, at  either  the  period  of  our  independence,  or  of  the 
treaty  of  peace.     The  principle  of  the  case  seemed  to 


»  Inglis  V.  Tnistees  of  the  Sailor's  Snug  Harbour,  3  Peters^  U.  S.  Rep.  99. 

^  Jackson  v.  Wright,  4  Johns.  Rep.  75. 

"=  Cummington  v.  Springfield,  2  Pick.  Rep.  394. 

'^  Hebron  v.  Colchester,  5  Day's  Rep.  169. 
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be,  that  the  treaty  of  peace  operated  by  way  of  release 
from  their  allegiance  of  all  British  subjects  who  were 
then  domiciled  here;  for  it  was  admitted,  that  the  rule 
would  not  apply  to  the  subjects  of  any  other  nation  or 
kingdom,  who  came  to  reside  here  after  the  declaration 
of  independence,  for  they  would  not  be  within  the  pur- 
view of  the  treaty.  The  same  principle  seems  to  have 
been  recognised  by  the  chief  justice  of  Massachusetts,  in 
Ainslie  v.  Martin,^  though  in  the  case  of  Phijjjys,  a  pau- 
per,'' it  was  declared  that  if  a  person  was  not  a  citizen 
before  the  treaty  of  peace,  he  did  not  become  such  by 
the  mere  force  of  that  instrument,  and  bv  the  mere  fact 
of  his  being  there  on  the  ratification  of  the  treaty.  But 
if  he  was  born  in  Massachusetts,  and  had  returned  dur- 
ing the  war,  though  he  had  withdrawn  himself  before  the 
date  of  independence,  he  was  considered  as  retaining  his 
citizenship.  That  was  the  amount  of  the  cases  of  Gard- 
ner V.  Wardy  and  Kilham  v.  Ward,  to  which  the  judges 
referred  ;  and  the  sound  and  prevailing  doctrine  now  is, 
that  by  the  treaty  of  peace  of  1783,  Great  Britain  and 
the  United  States  became  respectively  entitled,  as  against 
each  other,  to  the  allegiance  of  all  persons  who  were  at 
the  time  adhering  to  the  governments  respectively ;  and 
that  those  persons  became  aliens  in  respect  to  the 
government  to  which  they  did  not  *adhere.'=     This      *G1 


»  9  Mass.  Rep.  460. 

^  1  PicJc.  Rep.  2QA,  note.  .'     " 

<=  Kilham  v.  Ward,  2  Mass.  Rep.  236.  Gardner  v.  Ward,  ibid.  244,  note. 
Doe  V.  Acklam,  2  Barnic.  4-  Cress.  779.  Inglis  v.  The  Trustees  of  the  Sailor's 
Snug  Harbour,  3  Peters'  U.  S.  Rep.  99.  164.  Shanks  v.  Dupont,  Ibid.  242. 
In  Shanks  v.  Dupont,  it  was  held,  that  though  a  woman  \\a3  born  in  South 
Carolina,  before  the  declaration  of  independence,  and  continued  there  until  1732, 
and  became  a  citizen,  yet  as  she  was  involved  in  the  capture  of  Charleston  in 
1780,  and  married  a  British  oificer  in  1781,  and  went  with  him  to  England  in 
1782,  and  remahied  and  died  there,  after  the  peace  of  1783,  she  was  to  be 
deemed  an  alien  by  the  operation  of  the  treaty  of  peace  of  1783,  inasmuch  as 
she  was  bom  a  British  subject,  and  was  at  the  time  of  the  treaty  of  peace  adher- 
ing to  the  British  crown,  aiid  the  treaty  acted  on  the  state  of  things  as  they  then 
existed. 
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is  the  meaning  of  the  treaty  of  1783,  and  it  put  an|end 
to  all  conflicting  and  double  allegiance  growing  out  of 
the  revolution. 

Though  an  alien  may  purchase  land,  or  take  it  by  de- 
vise, yet  he  is  exposed  to  the  danger  of  being  divested  of 
the  fee,  and  of  having  his  lands  forfeited  to  the  state,  upon 
an  inquest  of  office  found.  His  title  will  be  good  against 
every  person  but  the  state,  and  if  he  dies  before  any  such 
proceeding  be  had,  we  have  seen  that  the  inheritance 
cannot  descend,  but  escheats  of  course.  If  the  alien 
should  undertake  to  sell  to  a  citizen,  yet  the  prerogative 
right  of  forfeiture  is  not  barred  by  the  alienation,  and  it 
must  be  taken  to  be  subject  to  the  right  of  the  govern- 
ment to  seize  the  land.  His  conveyance  is  good  as 
against  himself,  and  he  may,  by  a  fine,  bar  persons  in  re- 
version and  remainder,  but  the  title  is  still  voidable  by  the 
sovereign  upon  office  found.*  In  Virginia,  this  preroga- 
tive right  of  seizing  lands  honajide,  sold  by  an  alien  to  a 
citizen,  is  abolished  by  statute ;''  and  so  it  was,  to  a  limit- 
ed degree,  in  New- York,  by  an  act  in  1826.'=  An  alien 
may  take  a  lease  for  years  of  a  house,  for  the  benefit  of 
trade.  According  to  Lord  Coke,*'  none  but  an  alien  mer- 
chant can  lease  land  at  all,  and  he  is  restricted  to  a  house, 
and  if  he  dies  before  the  termination  of  the  lease,  the  re- 
mainder of  the  term  is  forfeited  to  the  king,  for  the  law 
gave  him  the  privilege  for  habitation  only,  as  necessary 
to  trade,  and  not  for  the  benefit  of  his  representa- 
*62     tives.     The  force  of  this  rigorous  doctrine  *of  the 


»  4  Leon.  84.  Sheppard's  Touchstone,  by  Preston,  56.  232.  7  Wheaton, 
545.     Coke's  Reading  on  Fines,  lee.  22. 

>>  Griffith'' s  Law  Register,  tit.  Virginia. 

«  Laws  of  New-York,  sess.  49,  ch.  297,  sec.  3.  The  exemption  from  escheat 
■of  lands  derived  from  or  through  an  alien,  is  confined  to  lands  actually  possessed 
by  a  citizen  prior  to  the  22d  April,  1825.  N.  Y.  Revised  Statutes,  vol.  i.  p. 
719.  sec.  9. 

d  Co.Litt.2.h. 
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common  law  is  undoubtedly  suspended  with  us,  in  re- 
spect to  the  subjects  of  those  nations  with  whom  we  have 
commercial  treaties  ;  and  it  is  justly  doubted,^  whether 
the  common  law  be  really  so  inhospitable ;  for  it  is  in- 
consistent with  the  established  maxims  of  sound  policy, 
and  the  social  intercourse  of  nations.     Forei<?ners  are 
admitted  to  the  rights  of  citizenship  with  us  on  liberal  - 
terms,  and  as  the  law  requires  five,  and  only  five  years 
residence,  to  entitle  them  and  their  families  to  the  benefits 
of  naturalization,  it  would  seem  to  imply  a  right,  in  the 
mean  time,  to  the  necessary  use  of  real  property ;  and  if 
it  were  otherwise,  the  means  would  be  interdicted  which  ' 
are  requisite  to  render  the  five  years  residence  secure  and 
comfortable.  -  - 

*  Aliens  are  under  the  like  disabilities  as  to  uses  and 
trusts  arising  out  of  real  estates.  An  alien  can  be  seised 
to  the  use  of  another,  but  the  use  cannot  be  executed  as 
against  the  state,  and  will  be  defeated  on  office  found.'' 
Nor  can  an  alien  be  a  cestui  que  trust  but  under  the  like 
disability,  and  it  is  said,  that  the  sovereign  may,  in  chan- 
cery, compel  the  execution  of  the  trust.'^ 


a  Harg.  Co.  Litt.n.9.  b.  1. 

*>  Gilbert  on  Uses,  by  Sugden,  10.  -367.  445.  Preston  on  Conveyancing, 
vol.  ii.  p.  247;  By  the  N.  Y.  Revised  Statutes,  vol.  i.  p.  718,  all  escheated 
lands,  when  held  by  the  state  or  its  grantees,  are  subject  to  the  same  trusts  and 
charges  to  which  they  would  have  been  subject,  had  they  descended. 

'^  Attorney-General  v.  Sands,  3  Ch.  Rep.  20.  Hardress,  495.  S.  C.  Com. 
Dig.  tit.  Alien,  c.  3.  Gilbert  on  Uses,  by  Sugden,  86.  404.  Hubbard  v.  Good- 
win, 3  Leigh,  492.  It  was  held,  in  this  last  case,  that  upon  a  conveyance  of  land 
to  a  citizen  upon  express  trust,  to  hold  for  the  benefit  of  an  alien  in  fee,  the  trust 
estate  is  acquired  for  the  state,  and  a  court  of  equity  will  compel  the  trustees  to 
execute  the  trust  for  its  benefit.  The  profits  do  not  go  to  the  state  when  acquired 
prior  to  the  decree.  It  is  doubted  whether  equity  could  raise  or  imply  a  resulting 
trust  in  order  to  forfeit  it.  Equity  will  never  raise  a  resulting  tnist  in  fraud  of  the 
rights  of  the  state,  or  of  the  law  of  the  land.  Leggett  v.  Dubois,  5  Paige,  114. 
S.  P.  On  the  other  hand  a  conveyance  of  land  to  a  citizen  as  a  trustee  upon  an 
express  trust  to  sell  the  same,  and  pay  over  the  proceeds  to  a  creditor  who  is  an 
alien,  is  a  vaUd  ti-ust,  and  the  interest  of  the  alien  creditor  in  the  proceeds  is  not 
subject  to  forfeiture.  The  principle  of  public  policy,  prohibiting  aliens  from  hold- 
ing lands  in  the  name  of  a  trustee,  does  not  apply  to  such  a  case.     Equity  holds 

Vol.  II.  10 
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Aliens  are  capable  of  acquiring,  holding,  and  transmit- 
ting moveable  property,  in  like  manner  as  our  own  citi- 
zens, and  they  can  bring  suits  for  the  recovery  and  pro- 
tection of  that  property.^  They  may  even  take  a  mort- 
gage upon  real  estate  by  way  of  security  for  a  debt,  and 

this  I  apprehend  they  may  do  without  any  statute 
*63     permission,  for  it  has  been  the  *English  law  from 

the  early  ages.**  It  is  also  so  held  in  the  supreme 
court  of  the  United  States,'^  and  that  the  alien  creditor  is 
entitled  to  come  into  a  court  of  equity  to  have  the  mort- 
gage foreclosed,  and  the  lands  sold  for  the  payment  of  his 
debt.  The  question  whether  the  alien  in  such  a  case 
could  become  a  valid  purchaser  of  the  mortgaged  premi- 
ses sold  at  auction  at  his  instance,  is  left  untouched ; 
and  as  such  a  privilege  is  not  necessary  for  his  security, 
and  would  be  in  contravention  of  the  general  policy  of 
the  common  law,  the  better  opinion  would  seem  to  be, 
that  he  could  not,  in  that  way,  without  special  provision 
by  statute,  become  the  permanent  and  absolute  owner  of 
the  fee."^ 

Even  alien  enemies,  resident  in  the  country,  may  sue 
and  be  sued  as  in  time  of  peace  ;  for  protection  to  their 
persons  and  property  is  due,  and  implied  from  the  per- 
mission to  them  to  remain,  without  being  ordered  out  of 
the  country  by  the  president  of  the  United  States.  The 
lawful  residence  does,  pro  hac  vice,  relieve  the  alien  from 
the  character  of  an  enemy,  and  entitles  his  person  and 
property  to  protection.''     The  effect  of  war  upon  the 

the  proceeds  to  be  personal  property  which  the  alien  may  take.  Craig  v.  Leslie, 
3  Wheaton  R.  503.     Anstice  v.  Brown,  6  Paige,  448. 

a  7  Co.  17.     Dyer's  Rep.  2.  b. 

b   Year  Book,  11  Edw.  III.,  cited  in  the  marginal  note  to  1  Dyer's  Rep.  2.  b. 

'  Hughes  V.  Edwards,  9  Wheaton,  489. 

^  If  an  alien  be  entitled  to  hold  and  dispose  of  real  estate  in  New-York,  he  may 
take  a  mortgage  for  the  purchase  money,  and  may  become  a  re-purchaser  on  a  sale 
made  to  enforce  payment.     New- York  Revised  Statutes,  vol.  i.  p,  721.  sec.  19. 

«  Wells  V.  Williams,  1  Lord  Raym.  282.  Daubigny  v.  Davallon,  2  Anst. 
Rep.  462.  Clark  v.  Morey,  10  Johns.  Rep.  69.  RusscI  v.  Skipwith,  6  Bin' 
ney's  Rep.  241. 
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rights  of  aliens  vC^e  need  not  here  discuss,  as  it  has  been 
akeady  considered  in  a  former  part  of  this  course  of  lec- 
tures, when  treating  of  the  law  of  nations.^ 

During  the  residence  of  aliens  amongst  us,  they  owe 
a  local  allegiance,  and  are  equally  bound  with  natives  to 
obey  all  general  laws  for  the  maintenance  of  peace, 
and  the  preservation  *of  order,  and  which  do  not  *64: 
relate  specially  to  our  own  citizens.  This  is  a  prin- 
ciple of  justice  and  of  public  safety  universally  adopted  ; 
and  if  they  are  guilty  of  any  illegal  act,  or  involved  in 
disputes  with  our  citizens,  or  with  each  other,  they  are 
amenable  to  the  ordinary  tribunals  of  the  country.''  In 
New- York,  resident  aliens  are  liable  to  be  enrolled  in  the 
militia,  provided  they  are  lawfully  seised  of  any  real 
estate  within  the  state,  and  they  are,  in  that  case,  de- 
clared to  be  subject  to  duties,  assessments,  taxes,  and 
burthens,  as  if  they  were  citizens  ;  but  they  are  not  capa- 
ble of  voting  at  any  election,  or  of  being  elected  or  ap- 
pointed to  any  office,  or  of  serving  on  any  jury.<= 

If  aliens  come  here,  with  an  intention  to  make  this 
country  their  permanent  residence,  they  will  have  many 
inducements  to  become  citizens,  since  they  are  unable, 
as  aliens,  to  have  a  stable  freehold  interest  in  land,  or  to 
hold  any  civil  office,  or  vote  at  elections,  or  take  any 
active  share  in  the  administration  of  the  government. 
There  is  a  convenient  and  easy  mode  provided,  by  which 
the  disabilities  of  alienism  may  be  removed,  and  the 
qualifications  of  natural  born  citizens  obtained.  The 
terms  upon  which  any  alien,  being  a  free  white  person, 
can  be  naturalized,  are  prescribed  by  the  acts  of  congress 
of  the  14th  of  April,  1802,  ch.  28  ;  the  3d  of  March, 
1813,  ch.  184  ;  the  22d  of  March,  1816,  ch.  32  ;  the  26th 


'  See  vol.  i. 

t-   Vatlel,  b.  ii.  ch.  8.  sec.  101,  102.  108. 

<:  New-York  Revised  Statutes,  vol.  i.  p.  721.  sec.  20. 
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of  May,  1824,  ch.  186 ;  and  the  24lh  of  May,  1828,  ch. 
106.  It  is  required,  that  he  declare,  on  oath,  before  a 
state  court,  being  a  court  of  record  with  a  seal  and  clerk, 
and  having  common  law  jurisdiction,  or  before  a  circuit 
or  district  court  of  the  United  States,  or  before  a  clerk 
of  either  of  the  said  courts,  two  years,  at  least,  before 
his  admission,  his  intention  to  become  a  citizen,  and 
to  renounce  his  allegiance  to  his  own  sovereign.     This 

declaration  need  not  be  previously  made,  if  the 
*Q5     alien  resided  here  before  the  18th  June,  1812,  *and 

has  since  continued  to  reside  here ;  provided  such 
residence  be  proved  to  the  satisfaction  of  the  court,  and 
provided  it  be  proved  by  the  oath  or  affirmation  of  two 
witnesses,  citizens  of  the  United  States,  that  he  has  re- 
sided, for  at  least  five  years  immediately  preceding  the 
time  of  such  application,  within  the  limits  and  under  the 
jurisdiction  of  the  United  States.  The  names  of  the  wit- 
nesses, and  the  place  or  places  where  the  applicant  has 
resided  for  at  least  the  five  years,  to  be  set  forth  in  the 
record  of  the  court.*  And  if  the  applicant  shall  have 
been  a  minor,  under  twenty-one  years  of  age  and  shall 
have  resided  in  the  United  States  three  years,  next 
preceding  his  arrival  to  majority,  he  may  also  be  ad- 
mitted a  citizen  without  such  previous  declaration ;  pro- 
vided he  has  arrived  at  the  age  of  twenty-one  years,  and 
shall  have  resided  five  years  within  the  United  States, 
including  the  three  years  of  his  minority,  and  shall  make 
the  declaration  aforesaid  at  the  time  of  his  admission, 
and  shall  declare  on  oath  and  prove  to  the  satisfaction  of 
the  court,  that  for  three  years  next  preceding,  it  had  been 
his  bo7ia  Jide  intention  to  become  a  citizen,  and  shall  in  all 
other  respects  comply  with  the  laws  in  regard  to  naturah- 
zation.''     In  all  other  cases  the  previous  declaration  is 


»  Act  of  Congress,  May  24,  1828,  ch.  106. 
''  Act  of  Congress,  May  26,  1824,  ch.  186, 
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requisite,  and  at  the  time  of  his  admission  the  ahen's  coun- 
try must  be  at  peace  with  the  United  States,  and  he  must, 
before  one  of  the  courts  above  mentioned,  take  an  oath 
to  support  the  constitution  of  the  United  States,  and  hke- 
wise,  on  oath,  renounce  and  abjure  his  native  allegiance. 
He  must,  at  the  time  of  his  admission,  satisfy  the  court, 
by  other  proof  than  his  own  oath,  that  he  has  resided  five 
years,  at  least,  within  the  United  States,  and  one  year, 
at  least,  within  the  state  where  the  court  is  held  ;  and  if 
he  shall  have  arrived  after  the  peace  of  1815,  his  resi- 
dence must  have  been  continued  for  five  years  next  pre- 
ceding his  admission,  without  being  at  any  time  during 
the  five  years  out  of  the  territory  of  the  United  States. 
He  must  satisfy  the  court,  that  during  that  time  he  has 
behaved  as  a  man  of  good  moral  character,  attached  to 
the  principles  of  the  constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness  of  the 
same.  He  must,  at  the  same  time,  renounce  any  title, 
or  order  of  nobility,  if  any  he  hath.  The  law  provides,* 
that  children  of  persons  duly  naturahzed,  being  minors 
at  that  time,  shall,  if  dwelling  in  the  United  States  be 
deemed  citizens.  It  is  further  provided,^  that  if  any  alien 
shall  die  after  his  declaration,  and  before  actual  admis- 
sion as  a  citizen,  his  widow  and  children  shall  be  deemed 
citizens. 

A  person  thus  duly  naturalized,  becomes  entitled 
to  all  the  *privileges  and  immunities  of  natural  born  *66 
subjects,  except  that  a  residence  of  seven  yesLYs  is 
requisite  to  enable  him  to  hold  a  seat  in  congress,  and 
no  person  except  a  natural  born  citizen,  is  eligible  to  the 
office  of  governor  in  some  of  the  states,  or  president  of 
the  United  States. 

The  laws  of  congress  on  the  subject  of  naturalization, 


»  Act  of  Congress,  April  14th,  1802,  ch.  28.  sec.  4. 
"^  Act  of  Congress,  March  26th,  1804,  ch.  i7. 
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have  been  subject  to  great  variations.  In  1790,  only  two 
years'  previous  residence  was  required.  In  1795,  the 
period  was  enlarged  to  five  years ;  and  in  1798,  to  14 
years  ;  and  in  1802  it  was  reduced  back  to  five  years, 
where  it  still  remains.  This  period  of  probation  has  pro- 
bably been  deemed  as  liberal  as  was  consistent  with  a 
due  regard  to  our  peace  and  safety.  A  moderate  previ- 
ous residence  becomes  material  to  enable  ahens  to  ac- 
quire the  knowledge  and  habits  proper  to  make  whole- 
some citizens,  who  can  combine  the  spirit  of  freedom  with 
a  love  of  the  laws.  Strangers  on  their  first  arrival,  and 
before  they  have  had  time  to  acquire  property,  and  form 
connexions  and  attachments,  are  not  to  be  presumed  to 
be  acquainted  with  our  political  institutions,  or  to  feel 

pride  or  zeal  in  their  stability  and  success.^ 
*67  *If  an  alien  dies  before  he  has  taken  any  steps 

under  the  act  of  naturalization,  his  personal  estate 


»  During  the  elevation  and  splendour  of  the  Athenian  power,  the  residence  of 
foreigners,  and  especially  of  merchants,  was  encouraged,  but  the  privilege  of  a 
citizen  of  Athens  was  deemed  a  very  distinguished  favour.  It  could  only  be 
obtained  by  the  consent  and  decree  of  two  successive  assemblies  of  the  people, 
and  was  granted  to  none  but  to  men  of  the  highest  rank  and  reputation,  or  who 
had  performed  some  signal  service  to  the  republic.  1  Potter'' s  Greek  Antiqui- 
ties, 44,  45.  150.  In  the  time  of  Demetrius  Phalereus,  there  were  resident  in 
Attica  10,000  freemen,  being  foreigners,  or  of  foreign  extraction,  or  freed  slaves, 
who  had  not  the  rights  of  Athenian  citizens.  1  Mitf.  Hist.  354,  355.  And  yet 
it  is  said,  that  foreigners  could  not  dispose  of  their  goods  by  will,  but  that  they  were 
appropriated,  at  their  death,  for  the  public  use.  2  Potter,  344.  In  Rome, 
foreigners  could  not  make  a  will ;  and  the  effects  of  a  foreigner,  at  his  death, 
went  to  the  public,  or  to  his  patron,  under  xX\ejus  applicationis.  Cic.  de  Or  at. 
1.  39.  Dig.  49.  15.  52.  Ibid.  lib.  35,  ad  legem  fahidiam,  Pra.  Diet,  du 
Dig.  tit.  Strangers.  But  in  the  time  of  the  imperial  code,  foreigners  could  dis- 
pose by  will  and  also  inherit.  Code,  6.  59.  10.  The  Romans  were  noted  for 
their  peculiar  jealousy  of  the  jus  civitatis,  or  rights  of  a  citizen.  It  was,  at  iirst, 
limited  to  the  Pommria  of  Rome,  and  then  gradually  extended  to  the  bounds  of 
Latium.  In  the  time  of  Augustus,  as  we  are  informed  by  Suetonius,  De  Aug. 
sec.  40,  the  same  anxiety  was  discovered  to  keep  the  Roman  people  pure  and 
untainted  of  foreign  blood ;  and  he  gave  the  freedom  of  the  city  with  a  sparing 
hand.  But  when  Caracalla,  for  the  purpose  of  a  more  extended  taxation,  level- 
led all  distinctions,  and  communicated  the  freedom  of  the  city  to  the  whole  Ro- 
man world,  the  national  spirit  was  lost  among  the  people,  and  the  pride  of  their 
country  was  no  longer  felt,  nor  its  honour  observed.     1  Gibb.  Hist,  268. 
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goes  according  to  his  will,  or  if  he  died  intestate,  then 
according  to  the  law  of  distribution  of  the  place  of  his 
domicil,  at  the  time  of  his  death.*  The  stationary  place 
of  residence  of  the  party  at  his  death,  determines  the 
rule  of  distribution,''  and  this  is  a  rule  of  public  right,  as 
well  as  of  natural  justice.  Mohilia  iJersonam  sequuntur^ 
immobilia  situin.'^  The  unjust  and  inhospitable  rule  of  the 
most  polished  states  of  antiquity,  prevailed  in  many  parts 
of  Europe,  down  to  the  middle  of  the  last  century;  and 
Vattel  expressed  his  astonishment  that  there  should  have 
remained  any  vestiges  of  so  barbarous  a  usage,  in  an  age 
so  enlightened.  The  law,  which  claimed,  for  the  benefit 
of  the  state,  the  effects  of  deceased  foreigners,  who  left 
no  heirs  who  were  natives,  existed  in  France  as  late  as 
the  commencement  of  their  revolution.'^  This  rule  of  the 
French  law,  was  founded  not  onl}'-  on  the  Roman  law, 
but  it  was  attempted  to  be  justified  by  the  narrow  and 
absurd  policy  of  preventing  the  wealth  of  the  kingdom 
from  passing  into  the  hands  of  subjects  of  other  coun- 


a  1  Binncfs  Rep.  336.  3  Jo/ww.  Ch.  Rep.  210.  1  Mason's  Rep.  408. 
By  the  freaty  between  the  United  States,  and  the  republic  of  Venezuela,  in  May, 
183G,  art.  12,  and  the  Peru-Bolivian  Confederation  in  May,  1838,  art.  8,  not  only 
personal  property  of  the  resident  alien  goes  according  to  his  will,  or  to  his  lawful 
representatives  if  he  dies  intestate,  but  liis  alien  heirs,  if  they  cannot  lawfully 
succeed  to  his  real  estate,  shall  have  thi'ee  years  to  dispose  of  it.  The  ti'caty 
with  Spain,  of  179.5,  art.  11,  and  with  Russia,  of  1832,  art.  10,  allowed  a  reason- 
able time  to  the  alien  heir  in  such  cases  to  dispose  of  the  estate. 

''  Pipon  V.  Pipon,  Amb.  25.     Burn  v.  Cole,  Amb.  415. 

<=  Hub.  Pralec.  tome  i.  p.  278,  tome  ii.  p.  542.  De  confiictu  legion,  sec.  15. 
Vattel,  b.  ii.  ch.  8.  sec.  119,  111.  See,  also.  Infra,  p.  429.  For  greater  secu- 
rity, this  right  of  succession,  in  case  of  intestacy,  and  of  disposal  by  ^\^ll,  gift,  or 
otherwise,  of  personal  propeft'ty,  belonging  to  aliens,  is  usually  inserted  as  a  for- 
mula in  treaties  of  navigation  and  commerce;  as,  see  art.  11  of  the  treaty  be- 
tween the  United  States  and  Spain  of  1795  ;  art.  C  of  the  treatj-  with  Sweden 
made  in  1733  ;  art.  11  of  the  treaty  with  Austria  made  in  1829  ;  art.  3  of  the 
treaty  with  Mexico  made  in  1831 ;  art.  10  of  the  treatj'  of  navigation  and  com- 
merce between  the  United  States  and  Russia,  made  in  December,  1832,  and  art. 
9  of  the  treaty  between  the  United  States  and  the  republic  of  Chile,  made  in 
May,  1832. 

^  1  Domat,  26,  sec.  11. 
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tries.*  It  was  abolished  by  the  constitution  of  the  first 
constituent  assembly,  in  1791,  and  foreigners  were  ad- 
mitted upon  the  most  liberal  terms,  and  declared 
*68  capable  *of  acquiring  and  disposing  of  property 
equally  with  natural  born  citizens.  The  treaty  of 
commerce  between  the  United  States  and  France,  in 
1778,  provided  against  the  evil  effects  of  this  law,  by 
declaring  that  the  inhabitants  of  the  United  States  were 
to  be  exempted  from  the  droit  d^aubaine,  and  might  dis- 
pose by  will  of  their  property,  real  and  personal,  (biens 
meublcs  et  immeubles,)  and  if  they  died  intestate,  it  was  to 
descend  to  their  heirs,  whether  residing  in  France,  or 
elsewhere,  and  the  like  privilege  was  conferred  upon 
Frenchmen  dyingin  this  country.  The  treaties  of  France 
with  other  powers,  usually  contained  the  same  relaxation 
of  her  ancient  rule  ;  and  though  the  treaty  of  1778  was 
abolished  in  1798,  yet,  in  the  renewed  treaty  of  1801, 
the  same  provision  was  inserted,  and  under  it  American 
citizens  in  France,  and  French  subjects  in  the  United 
States,  could  acquire,  hold,  and  transmit,  real,  as  well  as 
personal  property,  equally  as  if  they  were  natives,  and 
without  the  necessity  of  any  act  of  naturalization,  or  spe- 
cial permission.  This  last  treaty  expired  in  1809,  and 
the  rights  of  Frenchmen  arising  thereafter,  were  left,  like 
those  of  other  aliens,  to  be  governed  by  the  general  law 
of  the  land. 

The  Napoleon  code  did  not  pursue  the  liberal  policy 
of  the  French  constituent  assembly  of  1791,  and  it  seems 
to  have  revived  the  harsh  doctrine  of  the  droit  d'aubaine, 
under  the  single  exception,  that  aliens  should  be  entitled 
to  enjoy  in  France  the  same  civil  rights  secured  to  French- 
men, by  treaty,  in  the  country  to  which  the  alien  belongs.'' 
It  is  not  sufficient  to  create  the  exemption  in  favour  of 


*  1  Domat,  555,  sec.  13. 

•>  Code  Napoleon,  No.  11.  726.  912. 
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the  alien,  that  civil  rights  are  granted  to  Frenchmen  by 
the  local  laws  of  the  foreign  country,  unless  that  conces- 
sion be  founded  upon  treaty.*  The  law,  in  France, 
until  within  a  recent  period,  was,  *diat  a  stranger  *69 
could  not,  except  by  special  favour,  dispose  of  his 
property  by  will ;  and  when  he  died,  the  sovereign  suc- 
ceeded by  right  of  inheritance  to  his  estate."^  But  the 
Droit  (TAubaine,  under  the  articles  No.  726  and  912,  of 
the  code  civil,  was  abolished  in  France,  by  a  law  of  the 
14th  of  July,  1819,  and  aliens  can  now  acquire,  enjoy, 
and  transmit  by  will,  and  by  descent,  real  and  personal 
property,  in  the  same  manner  as  the  other  inhabitants  of 
the  kingdom.  In  case  of  succession  among  co-heirs, 
partly  French  and  partly  aliens,  the  French  take  of  the 
property  in  France  a  portion  equal  to  the  value-  of  the 
property  situated  in  the  foreign  country,  and  from  which 
they  would  be  excluded  under  the  foreign  law  or  custom. 
British  subjects,  under  the  treaty  of  1794  between  the 
United  States  and  Great  Britain,  were  confirmed  in  the 
titles  which  they  then  held  to  lands  in  this  country,  so 
far  as  the  question  of  alienism  existed  ;  and  they  were 
declared  competent  to  sell,  devise,  and  transmit  the  same, 
in  like  manner  as  if  the v  were  natives  ;  and  that  neither 
they,  nor  their  heirs  or  assigns,  should,  as  to  those  lands, 
be  regarded  as  aliens.  The  treaty  applied  to  the  title, 
whatever  it  might  be,  but  it  referred  only  to  titles  exist- 
ing at  the  time  of  the  treaty,  and  not  to  titles  subse- 
quently acquired.*^  It  was,  therefore,  a  provision  of  a 
temporary  character,  and  by  the  lapse  of  time  it  is  rapidly 
becoming  unimportant  and  obsolete. 


■  M.  Toullier,  in  his  Droit  Civil  Francois,  torn.  i.  n.  265,  cites  for  that  rule 
a  decree  of  the  court  of  cessation,  in  1806  ;  and  he  says  that  this  article  in  the 
Napoleon  code  was  taken  from  one  in  the  new  Prussian  code. 

*>  Repertoire  de  Juris,  par  Merlin,  tit.  Aubaine,  and  tit.  Etranger,  ch.  1. 
No.  6. 

<=  1  Wheaton,  300.  4  Ibid.  463.  7  Ibid.  53.5.  Q  Ibid.  496.  12  Mass. 
Rep.  143. 

Vol.  II.    '  11 


69  OF  THE  RIGHTS  OF  PERSONS.  [Part  IV, 

The  legislature  of  New- York,  and  probably  of  many 
other  states,  are  in  the  practice  of  granting  to  particular 
aliens,  by  name,  the  privilege  of  holding  real  pro- 
perty ;  and  by  a  permanent  provision  in  New-York, 
aliens  are  enabled  to  take  and  hold  lands  in  fee,  and  to 

sell,  mortgage,  and  devise,  but  not  demise  or  lease 
*70     the  same,  equally  as  if  they  were  native  *citizens  : 

provided  the  party  had  previously  taken  an  oath 
that  he  was  a  resident  in  the  state,  and  intends  always 
to  reside  in  the  United  States,  and  to  become  a  citizen 
thereof  as  soon  as  he  could  be  naturalized,  and  that  he 
had  taken  the  incipient  measures  required  by  law  for  that 
purpose.  The  power  to  sell,  assign,  mortgage  and  de- 
vise real  estate,  is  to  continue  for  six  years  from  the  time 
of  taking  the  oath  ;  but  the  alien  is  not  capable  of  taking 
or  holding  any  lands,  descended,  devised,  or  conveyed 
to  him  previously  to  his  becoming  such  resident,  and  ta- 
king the  oath  above  mentioned ;  and  if  he  dies  within 
the  six  years,  his  heirs,  being  inhabitants  of  the  United 
States,  take  by  descent,  equally  as  if  he  had  been  a  citi- 
zen.** There  are  statute  provisions  of  the  same  import 
in  favour  of  aliens  in  Maryland,  South  Carolina,  Dela- 
ware, and  Missouri;  and  in  Louisiana,  Pennsylvania, 
Kentucky,  Virginia,  Michigan,  New-Jersey,  Illinois,  Indi- 
ana, and  Ohio,  the  disability  of  aliens  to  take,  hold,  and 
transmit  real  property,  seems  to  be  removed.^     In  North- 


«  N.  Y.  Revised  Statutes,  vol.  i.  p.  720.  sec.  15—20. 

^  Griffith''s  Law  Register,  passim.  1  Const.  Rep.  S.  C.  412.  Christy^s 
Dig.  tit.  Alien.  A.  Q.  Review,  No.  25..  p.  115.  Chase's  Statutes  of  Ohio, 
vol.  i.  p.  404.  Phillips  V.  Rogers,  5  Martinis  L.  Rep.  700.  Act  of  South 
Carolina,  of  1799,  prescribing  the  terms  of  denization.  Purdon's  Penn.  Dig. 
p.  56,  57.  Elmer's  Dig.  5.  Territorial  act  of  Michigan,  of  March  31st,  1827. 
Revised  Laws  of  Illinois,  edit.  1833,  p.  626.  Statute  of  Indiana,  of  January 
14tli,  1818.  By  the  charter  of  William  Penn,  as  proprietary  of  Pennsylvania, 
to  the  inhabitants,  in  1683,  it  v^^as  declared,  that  in  the  case  of  aliens  pm-chasing 
lands  in  the  province,  and  dying  therein  without  being  naturalized,  their  estates 
should  descend  as  if  they  were  naturalized.  Proud's  Pennsylvania,  vol.  ii. 
App.  27.     In  New- York,  {Laws  of  N.  Y.  sess  56.  ch.  300.  and  sess.  57.  oh.  37,) 
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Carolina  and  Vermont,  there  is  even  a  provision  inserted 
in  their  constitutions,  that  every  person  of  good  charac- 
ter, who  comes  into  the  state,  and  settles,  and  takes  an 
oath  of  allegiance  to  the  same,  may  thereupon  purchase, 
and  by  other  just  means,  acquire,  hold,^and  transfer  land, 
and  after  one  year's  residence,  become  entitled  to  most 
of  the  privileges  of  a  natural  born  subject.  In  Connecti- 
cut, the  superior  court  is  invested  with  power  at  large, 
upon  petition,  to  grant  to  resident  aliens  the  right  to  take, 
hold,  convey,  and  transmit  real  estate,  in  like  manner  as 
native  citizens.*  These  civil  privileges,  conferred  upon 
aliens  by  state  authority,  are  dictated  by  a  just  and  libe- 
ral policy ;  but  they  must  be  taken  to  be  strictly  local ; 
and  until  a  foreigner  is  duly  naturalized,  according 
to  the  act  of  congress,  *he  is  not  entitled  in  any  *71 
other  state  to  any  other  privileges  than  those  which 
the  laws  of  that  state  allow  to  aliens.  No  other  state  is 
bound  to  admit,  nor  would  the  United  States  admit,  any 
alien  to  any  privileges,  ta  which  he  is  not  entitled  by 
treaty,  or  the  laws  of  nations,  or  the  laws  of  the  United 
States,  or  of  the  state  in  which  he  dwells.  The  article 
in  the  constitution  of  the  United  States,^  declaring  that 
citizens  of  each  state  were  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,  applies 
only  to  natural  born  or  duly  naturalized  citizens,  and  if 
the}?-  remove  from  one  state  to  another,  they  are  entitled 
to  the  privileges  that  persons  of  the  same  description  are 
entitled  to  in  the  state  to  which  the  removal  is  made,  and  to 
none  other.  The  laws  and  usages  of  one  state  cannot  be 
permitted  to  prescribe  qualifications  for  citizens,  to  be 
claimed  and  exercised  in  other  states,  in  contravention  to 


the  prerogarive  right  of  escheat  in  the  case  of  aliens  dying  seised  of  lands  is  much 
restricted,  and  the  alien  heirs,  and  persons  obliged  to  deduce  title  through  an 
alien,  cire  entitled,  upon  certain  moderate  conditions,  to  a  release  of  the  interest 
of  the  state  acquired  by  the  escheat. 

*  Statutes  of  Connecticut,  1838,  p.  287.  *  . 

^  Art.  4.  sec.  2.  ■    . 
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their  local  policy.*  It  was  declared  in  Corjidd  v.  Coryell,^ 
that  the  privileges  and  immunities  conceded  by  the 
*72  constitution  of  the  United  *States  to  citizens  in  the 
several  states  were  to  be  confined  to  those  which 
were,  in  their  nature,  fundamental,  and  belonged  of  right 
to  the  citizens  of  all  free  governments.  Such  are  the 
rights  of  protection  of  life  and  liberty,  and  to  acquire  and 
enjoy  property,  and  to  pay  no  higher  impositions  than 
other  citizens,  and  to  pass  through  or  reside  in  the  state 
at  pleasure,  and  to  enjoy  the  elective  franchise  according 
to  the  regulations  of  the  law  of  the  state.  But  this  im- 
munity does  not  apply  to  every  right,  for  some  may  be- 
long exclusively  to  resident  citizens  under  the  laws  of  the 
state,  and  it  was  held,  that  a  statute  of  New-Jersey  con- 
fining the  right  of  taking  oysters  within  the  waters  of  the 
state,  to  the  actual  inhabitants  and  residents  of  the  state, 
was  not  an  act  infringing  the  constitution  of  the  United 
States.  The  power  to  regulate  the  fisheries  in  the  navi- 
gable waters  of  the  states,  remained  in  the  states  re- 
spectively, though  the  United  States  have  a  concurrent 
power,  so  far  as  concerns  the  free  navigation  of  the  waters. 
The  act  of  congress  confines  the  description  of  aliens 
capable  of  naturalization  to  "free  white  persons."  I 
presume  this  excludes  the  inhabitants  of  Africa,  and  their 
descendants  ;  and  it  may  become  a  question,  to  what 
extent  persons  of  mixed  blood  are  excluded,  and  what 


"  It  is  a  curious  fact  in  ancient  Grecian  history,  that  the  Greek  states  indulged 
such  a  narrow  and  excessive  jealousy  of  each  other,  that  intermarriage  was  for- 
bidden, and  none  were  allowed  to  possess  lands  witliin  the  territory  of  another 
state.  When  the  Olynthian  republic  introduced  a  more  Uberal  and  beneficial 
policy  in  this  respect,  it  w  as  considered  as  a  portentous  innovation.  Mitford^s 
History,  vol.  v.  p.  9.  So,  the  Byzantines,  to  evince  their  deep  gratitude  to  the 
Athenians  for  their  assistance  in  the  war  against  Philip  of  Macedon,  broke  in 
upon  their  ordinary  poUcy,  and  granted,  by  law,  to  the  Athenians,  the  right  of 
intennaniage  with  their  citizens,  and  the  power  of  purchasing  and  holding  lands 
in  the  Byzantine  and  Perinthian  territories.  Demost.  Orat.  De  Corona,  where 
the  original  decree  is  set  forth  at  large. 

^_   4  Wash.  Cir.  Rep.  371. 
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shades  and  degrees  of  mixture  of  colour  disqualify  an 
alien  from  application  for  the  benefits  of  the  act  of  natu- 
ralization.^ Perhaps  there  might  be  difficulties  also  as 
to  the  copper-coloured  natives  of  America,  or  the  yellow 
or  tawny  races  of  Asiatics,  and  it  may  well  be  doubted 
whether  any  of  them  are  "  white  persons"  within  the 
purview  of  the  law.  It  is  the  declared  law  of  New- 
York,  South-Carolina,^  and  Tennessee,  and  probably  so 
understood  in  other  states,  that  Indians  are  not  citizens, 
but  distinct  tribes,  living  under  the  protection  of 
the  government,  and,  *consequently,  they  never  *73 
can  be  made  citizens  under  the  act  of  congress. 

Before  the  adoption  of  the  present  constitution  of  the 
United  States,  the  power  of  naturalization  resided  in  the 
several  states  ;  and  the  constitution  of  New- York,  as  it 
was  originally  passed,*^  required  all  persons  born  out  of 
the  United  States,  and  naturalized  by  the  legislature,  to 
take  an  oath  abjuring  all  foreign  allegiance  and  subjec- 


*  By  a  statute  of  Virginia,  in  1785,  every  person  who  hath  one  fourth  part  or 
more  of  negro  blood,  is  deemed  a  mulatto,  and  that  act  is  still  in  force.  4  Ran- 
dolph, 631.  The  same  rule  is  declared  in  Indiana.  R.  Statutes  of  Indiana, 
1838.  It  is  adjudged  in  South  Carolina,  that  mulattoes  are  not  wlrite  citizens 
within  the  meaning  of  the  law,  and  persons  tinged  with  negro  blood,  are  said  to 
be  mulattoes.  State  v.  Hayes,  1  Bailey'' s  Rep.  275.  The  term  is  not  precisely 
defined,  nor  the  line  of  distinction  between  whites  and  men  of  colour  accurately 
ascertained.  It  means  a  person  of  mixed  white  or  European  and  negro  descent, 
without  defining  exactly  the  proportions  of  blood.  A  remote  taint  will  not  de- 
gi'ade  a  person  to  the  class  of  persons  of  colour,  but  a  mere  predominance  of 
white  blood  is  not  sufficient  to  rescue  a  person  from  that  class.  It  is  held  to  be 
a  question  of  fact,  for  a  jury,  upon  the  evidence  of  features  and  complexion,  and 
reputation  as  to  parentage,  and  that  a  distinct  and  visible  admixture  of  negro 
blood,  makes  one  a  mulatto.  If  the  admixture  of  African  blood  does  not  exceed 
the  proportion  of  one  eighth,  the  person  is  deemed  white.  This  is  the  rule  in 
Louisiana,  and  in  the  code  noir  of  France  for  her  colonies,  and  it  is  deemed  in 
Carolina  a  proper  rule.  State  v.  Davis,  2  Bailey's  Rep.  558.  With  respect  to 
India,  il  was  the  policy  of  the  British  parliament  in  1833,  to  effect  a  complete 
identification  of  the  Europeans  and  natives  in  the  eye  of  the  law,  without  regard 
to  colour,  biith,  or  religion.     Ann.  Reg.  for  1833,  Hist.  -p.  184.  " 

^  Goodell  V.  Jackson,  20  Johns.  Rep.  G93.     State  v.  Managers  of  Elections 
for  York,  1  Bailey's  Rep.  215.     The  State  v.  Ross,  7  Yerger,  74. 
'  Art.  42. 
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tion,  in  all  matters,  ecclesiastical  as  well  as  civil.  This 
was  intended,  and  so  it  operated,  to  exclude  from  the 
benefits  of  naturalization  Roman  Catholics  who  acknow- 
ledged the  spiritual  supremacy  of  the  pope,  and  it  was 
the  result  of  former  fears  and  prejudices  (still  alive  and 
active  at  the  commencement  of  our  revolution)  respect- 
ing the  rehgion  of  the  Romish  church,  which  European 
history  had  taught  us  to  believe  was  incompatible  with 
perfect  national  independence,  or  the  freedom  and  good 
order  of  civil  society.  So  extremely  strong,  and  so 
astonishingly  fierce  and  unrelenting  was  public  prejudice 
on  this  subject,  in  the  early  part  of  our  colonial  history, 
that  we  find  it  declared  by  law  in  the  beginning  of  the 
last  century,^  that  every  Jesuit  and  popish  priest  who 
should  continue  in  the  colony  after  a  given  day,  should 
be  condemned  to  perpetual  imprisonment ;  and  if  he 
broke  prison  and  escaped,  and  was  retaken,  he  should  be 
put  to  death.  That  law,  said  Mr.  Smith,  the  historian 
of  the  colony  as  late  as  the  year  1756,''  was  worthy  of 
perpetual  duration ! 


»  Colony  Laws,  vol.  i.  p.  38.  Livingston  4'  Smith'' s  edit. 

i'  Smithes  History  of  New- York, -p.  111.  Inthe^cx.  declaring  the  rights  and 
privileges  of  the  people  of  the  colony  of  New-York,  in  1691,  all  persons  "  pro- 
fessing faith  in  God  by  Jesus  Christ,  his  only  son,"  were  allowed  the  free  exercise 
and  enjojTnent  of  their  religious  profession  and  worship,  with  the  exception  of 
"  persons  of  the  Romish  religion,"  who  were  not  to  exercise  their  manner  of 
worship  contrary  to  the  laws  of  England.  Bradford's  edition  of  the  laws  of 
New-York,  1719.  As  late  as  1753,  the  legislature  of  Virginia  passed  an  act 
exu-emely  severe  upon  popish  recusants,  placing  them  under  the  most  oppressive 
disabilities. 


LECTURE  XXVI. . 

'        '  OF    THE    LAW    CONCERNING    MARRIAGE. 

The  primary  and  most  important  of  the  domestic  rela- 
tions, is  that  of  husband  and  wife.  It  has  its  foundation 
in  nature,  and  is  the  only  lawful  relation  by  which  Pro- 
vidence  has  permitted  the  continuance  of  the  human  race. 
In  every  age  it  has  had  a  propitious  influence  on  the 
moral  improvement  and  happiness  of  mankind.  It  is 
one  of  the  chief  foundations  of  social  order.  We  may 
justly  place  to  the  credit  of  the  institution  of  marriage,  a 
great  share  of  the  blessings  which  flow  from  refinement 
of  manners,  the  education  of  children,  the  sense  of  jus- 
tice, and  the  cultivation  of  the  liberal  arts.^  In  the  ex- 
amination of  this  interesting  contract,  I  shall,  in  the  first 
place,  consider  how  a  marriage  may  be  lawfully  made  ; 
and,  secondly,  how  it  may  be  lawfully  dissolved  ;  and, 
lastly,  I  shall  take  a  view  of  the  rights  and  duties  which 
belong  to  that  relation. 

(1.)  All  persons  who  have  not  the  regular  use  of  the 
understanding,  sufficient  to  deal  with  discretion  in  the 


^  The  great  philosophical  poet  of  antiquity,  who  was,  however,  most  absurd 
in  much  of  his  philosophical  theoi-y,  but  eminently  beautiful,  tender,  and  sublime 
in  his  poetry,  supposes  the  civilization  of  mankind  to  have  been  the  result  of 
marriage  and  family  establishments. 

Castaque  privates  veneris  corinubia  Iceta  ■■  ' 

Cognita  sujit,  prolemque  ex  se  videre  creatam  : 
Turn  genus  humamim  primum  mollescere  ccepit. 

Lticret.  de  Rer.  Nat,  lib.  &. 
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common  affairs  of  life,  as  idiots  and  lunatics,  (except 
*76     in  their  lucid  intervals,)  *are  incapable  of  agreeing 
to  any  contract  and  of  course  to  that  of  marriage. 
But  though  marriage  with  an  idiot  or  lunatic  be  absolutely- 
void,  and  no  sentence  of  avoidance  be  absolutely  neces- 
sary,* yet,  as  well  for  the  sake  of  the  good  order  of  society, 
as  for  the  peace  of  mind  of  all  persons  concerned,  it  is  ex- 
pedient that  the  nullity  of  the  marriage  should  be  ascer- 
tained and  declared  by  the  decree  of  a  court  of  compe- 
tent jurisdiction.     The  existence  and  extent  of  mental 
disease,  and  how  far  it  may  be  sufficient,  by  the  dark- 
ness and  disorder  which  it  brings  upon  the  human  facul- 
ties, to  make  void  the  marriage  contract,  may  sometimes 
be  a  perplexing  question,  extremely  distressing  to  the  in- 
jured party,  and  fatal  to  the  peace  and  happiness  of  fami- 
lies.    Whether  the  relation  of  husband  and  wife  lawfully 
exists,  never  should  be  left  uncertain.    Suits  to  annul  a  mar- 
riage, by  reason  of  idiocy  or  lunacy,  have  consequently 
been  often  instituted  and  sustained  in  the  spiritual  courts 
in  England.**     The  proper  tribunal  for  the  investigation 
of  this  question,  when  it  is  brought  up  directly,  and  for 
the  mere  purpose  of  testing  the  validity  of  the  contract, 
will  depend  upon  the  local  institutions  of  every  state. 
In  those  states  which  have  equity  tribunals,  it  belongs  to 
them,<=  and  where  there  are  no  such  tribunals  distinct 
from  the  supreme  courts  of  common  law  jurisdiction,  for 
the  exercise  of  equity  powers,  whatever  jurisdiction  is 
exercised  over  the  matrimonial  contract,  must  be  in  the 
common  law  courts. 

A  marriage  procured  by  force  or  fraud,  is  also  void, 
ah  initio,  and  may  be  treated  as  null  by  every  court  in 


a  2  Phillimore's  Rep.  19.  69. 

b  Ash's  case,  Free,  in  Ch.  203.  1  Eq.  Cas.  Ahr.  278.  pi.  6.  Ex  parte 
Turing,  1  Ves.  Sf  Bea.  140.  Turner  v.  Meyers,  1  Hagg.  Consist.  Rep.  414. 
Countess  of  Portsmouth  v.  Earl  of  Portsmouth,  1  Hagg.  Eccl.  Rep.  355. 

<=  Wightman  v.  Wightman,  4  Johns.  Ch.  Rep.  343. 


Lee.  XXVI.]  OF  THE  RIGHTS  OF  PERSONS.  7G 

which  its  vahdity  may  be  incidentally  drawn  in  question. 
The  basis  of  the  marriage  contract  is  consent,  and 
the  ingredient  of  *fraud  or  duress  is  as  fatal  in  this     *77 
as  in  any  other  contract,  for  the  free  assent  of  the 
mind  to  the  contract  is  wanting.^     The  common  law 
allowed  divorces  a  vinculo,  causa  metus,  causa  impoteiitice, 
and  those  were  cases  of  a  fraudulent  contract.     It  is 
equally  proper  in  this  case,  as  in  those  of  idiocy  or 
lunacy,  that  the  fraud  or  violence  should  be  judicially 
investigated,  in  a  suit  instituted  for  the  very  purpose  of 
annulling  the  marriage  ;  and  such  a  jurisdiction  in  the 
case  properly  belongs  to  the  ecclesiastical  courts  in  Eng- 
land, and  to  the  courts  of  equity  in  this  country.     It  is 
declared  in  New- York,  by  statute,''  that  when   either 
party  to  a  marriage  shall  be  incapable  of  consenting  to 
it,  for  want  of  age  or  understanding  ;  or  incapable,  from 
physical  causes,  of  entering  into  the  marriage  state  ;  or 
when  the  consent  was  obtained  by  force  or  fraud,  the 
marriage  shall  be  void  from  the  time  its  nullity  shall  be 
declared  by  a  court  of  competent  authority ;  and  the 
courts  of  equity  are  invested  with  that  power.*"-     It  is  said 
that  error  will,  in  some  cases,  destroy  a  marriage,  and 
render  the  contract  void,  as  if  one  person  be  substituted 
for  another.     This,  however,  would  be  a  case  of  palpa- 
ble fraud,  going  to  the  substance  of  the  contract ;  and  it 
would  be  difficult  to  state  a  case  in  which  error  simply, 
and  without  any  other  ingredient,  as  to  the  parties,  or 
one  of  them,  in  respect  to  the  other,  would  vacate  the 
contract.     It  is  well  understood  that  error,  and  even  dis- 
ingenuous representations,  in  respect  to  the  qualities  of 


^  Voet  ad  Pand.  lib.  24.  2.  15.  Toullier's  Droit  Civil  Francais,  tome  i. 
No.  501.  504.  506.  512.  Reeve's  Domestic  Relations,  201.  207.  Pothier's 
Train  du  Contrat  de  Marriage,  No.  307,  303.  2  Haggard's  Consist.  Rep. 
104.  246. 

^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  139.  sec.  4. 

«  Ibid.  142.  sec.  20;  168.  sec.  2. 

Vol.  II.  12    " 
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one  of  the  contracting  parties,  as  his  condition,  rank, 
fortune,  manners,  and  character,  would  be  insufficient. 
The  law  makes  no  provision  for  the  relief  of  a  blind 

credulitj^,  however  it  may  have  been  produced.^ 
*78         (2.)  *iSo  persons  are  capable  of  binding  them- 
selves in  marriage,  until  they  have  arrived  at  the 
age  of  consent,  which,  by  the  common  law  of  the  land, 
is  fixed  at  fourteen  in  males,  and  twelve  in  females.     The 
law  supposes  that  the  parties,  at  that  age,  have  sufficient 
discretion  for  such  a  contract,  and  they  can  then  bind 
themselves  irrevocably,  and  cannot  afterwards  be  per- 
mitted to  plead  even  their  egregious  indiscretion,  how- 
ever distressing  the  result  of  it  may  be.     Marriage,  be- 
fore that  age,  is  voidable  at  the  election  of  either  party, 
on  arriving  at  the  age  of  consent,  if  either  of  the  parties 
be  under  that  age  when  the  contract  is  made.^     But  this 
rule  of  reciprocity,  however  true  in  its  application  to 
actual  marriages,  does  not  apply  to  other  contracts  made 
by  a  competent  party  with  an  infant,  nor  even  to  a  pro- 
mise of  marriage  per  verba  defiiUiro  with  an  infant,  under 
the  age  of  discretion.     The  person  of  full  age  is  abso- 
lutel}'  bound,  and  the  contract  is  only  voidable  at  the 
election  of  the  infant.     This  point  was  ruled  by  the  K. 
B.  in  Holt  V.  Ward  Clarencieiix,'^  after  the  question  had 
been  argued  by  civilians,  to  see  what  light  might  be 
thrown  upon  it  from  the  civil  and  canon  law.     Though 
this  be  the  rule  of  the  Enghsh  law,  the  civilians   and 
canonists  are  not  agreed  upon  the  question  ;  and  Swin- 
burne was  of  opinion  that  the  contract  in  that  case  was 


*  Toullier,  ut  supra,  No.  51-5.  521.  Pothier  ut  supra,  No.  310.  314. 
1  Phillimore,  137.  2  Haggard's  Consist.  Rep.  243.  Benton  v.  Benton, 
1  Day's  Rep.  lU. 

•>  Co.  Litt.  33.  a.  79.  b.  The  Massachusetts  Revised  Statutes,  of  1835,  ren- 
der mairiages,  contracted  when  either  of  the  parties  is  within  the  age  of  consent, 
\ahd,  if  followed  by  voluntary  cohabitation. 

<=  2  Sir.  937.      '  ,  ■  " 
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not  binding  upon  the  one  party  more  than  upon   the 
other.^  '  ■ 

The  age  of  consent,  by  the  Enghshlaw,  was  no  doubt 
borrowed  from  the  Roman  law,  which  estabUshed  the 
same  periods  of  twelve  and  fourteen,  as  the  competent 
age  of  consent  to  render  the  raarriacre  contract  binding.'' 
Nature  has  not  fixed  any  precise  period  ;  and  municipal 
laws  must  operate  by  fixed  and  reasonable  rules. 
The  same  rule  was  adopted  *in  France,  before  *79 
their  revolution  f  but  by  the  Napoleon  code,  the 
age  of  consent  was  raised  to  eighteen  in  males,  and 
fifteen  in  females,  though  a  dispensation  from  the  rule 
may  be  granted  for  good  cause.  If  without  the  consent 
of  their  parents,  or  of  the  father,  in  case  of  a  difference 
of  opinion,  the  son  must  be  twenty-five  years  complete, 
and  the  daughter  twent3'-one  years  complete,  to  render 
them  competent  to  contract  marriage.*^ 

(3.)  No  person  can  marry  while  the  former  husband 
or  wife  is  living.  Such  second  marriage  is,  by  the  com- 
mon law,  absolutely  null  and  void  f  and  it  is  probably 
an  indictable  offence  in  most,  if  not  all  of  the  states  in 


»  Harg.  Co.  Litt.  lib.  2.  note  45. 

•>  Inst'l.  10.  De  Nuptiis.     Co.  Litt.  78.  6.     1  Blachs.  Com.  436. 

•=  1  Domat,  Prel.  b.  24,  25.  The  incapacity  for  marriage  ceased  when  the 
parties  had  attained  the  respective  ages  of  fourteen  and  twelve.  But  if  the  chil- 
dren were  under  paternal  authoritA",  the  son  could  not  marn.-  unless  he  was  thirty 
years  of  age,  nor  the  daughter  unless  she  was  twentj'-five,  without  the  consent  of 
their  parents.     Ibid. 

d  Code  Civil,  No.  144.  143.  The  New-York  Revised  Statutes,  vol.  ii.  p. 
138,  established  the  ages  of  consent  at  seventeen  in  males,  and  fourteen  in 
females ;  but  the  prodsion  was  so  disrelished,  that  it  was  repealed  within  four 
months  thereafter,  by  the  act  of  20th  April,  1S30,  which,  of  course,  left  the  case 
to  stand,  as  before,  upon  the  rule  of  the  common  law.  In  Ohio,  Indiana,  and 
Michigan,  the  age  of  consent  is  raised  to  eighteen  years  in  males,  and  fourteen  in 
females.  Statutes  of  Ohio,  1831.  Ten-itorial  act  of  IMichigan,  April,  1832. 
R.  Statutes  of  Indiana,  1838.  In  Massachusetts  and  Illinois,  to  seventeen  in 
males,  and  fourteen  in  females.  Mass.  Revised  Statutes,  1835.  Blinois  R. 
Laics,  1833. 

=  Cro.  Eliz.  858.     1  Salk.  121.  • 
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the  union.^  In  New-York,  it  is  declared  by  statute,  to 
be  an  offence  punishable  by  imprisonment  in  a  state 
prison,  in  all  but  certain  excepted  cases.  Those  cases 
are,  when  the  husband  or  wife,  as  the  case  may  be,  of 
the  party  who  remarries,  remains  continually  without  the 
United  States  for  five  years  together ;  or  when  one  of 
the  married  parties  shall  have  absented  from  the  other 
by  the  space  of  five  successive  years,  and  the  one  re- 
marrying not  knowing  the  other,  who  had  absented,  to 
be  living  within  that  time  ;^  or  when  the  person  remarry- 
ing was,  at  the  time  of  such  marriage,  divorced  by  the 
sentence  of  a  competent  court,  for  some  other  cause  than 
the  adultery  of  such  person ;  or  if  the  former  husband 
or  wife  of  the  party  remarrying,  had  been  sentenced  to 
imprisonment  for  life  ;  or  if  the  former  marriage  has 
been  duly  declared  void,  or  was  made  within  the  age 

of  consent."  This  is  essentially  a  transcript  of  the 
*S0     *statute  of  1  James  I.,  ch.  11,  with  a  reduction  of 

the  time  of  absence,  from  seven  to  five  years;  and 
though  the  penal  consequences  of  a  second  marriage  do 
not  apply  in  those  excepted  cases,  yet  if  the  former  hus- 
band or  wife  be  living,  though  the  fact  be  unknown,  and 
there  be  no  divorce  a  vincido  duly  pronounced,  or  the 


*  In  North  Carolina,  bigamy  was  a  crime  punishable  with  death.  Statutes 
1790  and  1800. 

*>  In  Ohio,  it  is  three  years  of  continual  and  wilful  absence,  next  before  the 
second  marriage.  Statutes  of  Ohio,  1831.  In  Massachusetts,  it  is  seven  years ; 
and  it  is  further  added,  that  the  legal  penalty  does  not  apply  if  one  of  the  parties 
had  been  absent  for  a  year  or  more  at  the  time  of  the  second  maniage,  and 
believed  to  be  dead.     Mass.  Revised  Stututes,  1835. 

<:  N.  Y.  Revised  Statutes,  vol.  ii.  p.  139.  687.  Ibid.  688.  sec.  11.  The 
statute  has  further  provided  on  this  subject,  that  if  one  of  the  mai-ried  parties 
absents  himself  or  herself,  for  five  successive  years,  without  being  known  to  the 
other  partj'  to  be  living  during  that  time,  and  the  other  party  marries  dui-ing  the 
life  of  the  absent  person,  the  mamage  is  void,  only  from  the  time  that  its  nullity 
shall  he  pronounced  by  a  court  of  competent  authority.  And  further,  that  no 
pardon  gi-antcd  to  any  person  sentenced  to  imprisonment  for  life,  shall  restore  to 
him  or  her  the  rights  of  a  previous  marriage.  N.  Y.  Revised  Statutes,  vol.  ii, 
p.  139.  sec.  6,  7. 
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first  marriage  has  not  been  duly  annulled,  the  second 
marriage  is  absolutely  void,  and  the  party  remarrying 
incurs  the  misfortune  of  an  unlawful  connexion.  If  there 
be  no  statute  regulation  in  the  case,  the  principle  of  the 
common  law,  and  not  only  of  England,  but  generally  of 
the  Christian  world,  is,  that  no  length  of  time  or  absence, 
and  nothing  but  death,  or  the  decree  of  a  court  con- 
fessedly competent  to  the  case,  can  dissolve  the  marriage 
tie.* 

r   By  the  statute  of  James  I.,  if  one  of  the  married  par- 
ties continually  remained  abroad  for  five  years,  and  was 
living,  even  within  the  knowledge  of  the  other  party,  or 
the  parties  were  at  the  time  only  under  a  divorce  a  mcnsfa 
ct  thoro,  yet  the  second  marriage,  though  void  in  law, 
would  not  be  within  the  penalties  of  the  act.     It  was 
still  a  divorce,  and  the  act  did  not  distinguish  between 
the  two  species  of  divorce.**     The  crime  of  bigamy, 
or  of  polygamy,  as  it  ought  more  properly  -*to  be      *S1 
termed,^  has  been  made  a  capital  offence  in  some, 
and  punished  very  severly  in  other  parts  of  Europe  f 
.but  the  new  civil  code  of  France*^  only  renders   such 
-  second  marriage  unlawful,  without  annexing  any  penalty 
.  for  the  offence.^ 


»  1  Roll.  Abr.  340.  pi.  2.  357.  pi.  40.  360.  F.  Williamson  v.  Parisien, 
1  Johns.  Ch.  Reip.  389.     Fenton  v.  Reed,  4  Johns.  Rep.  .52. 

*>  4  Blacks.  Com.  163,  164.  This  point  was  raised  and  discussed  in  Porter's 
case,  Cro.  Car.  461 ;  and  while  the  court  admitted  the  second  marriage  to  be 
unlawful  and  void,  yet  they  did  not  deoide  whether  the  statute  penalty  would  at- 
tach upon  such  a  case  of  bigamy.  The  New-York  Revised  Statutes,  vol.  ii.  p. 
687,  sec.  9,  have  corrected  this  imperfection  in  the  English  statute,  and  made  the 
exception  to  the  applioation  of  the  penalties  of  bigamy,  in  the  case  of  divorce,  not 
to  rest  on  a  divorce  a  mensa  et  thoro,hut  to  apply  only  to  the  dissohdio7i  of  the 
former  marriage. 

<=  Hanr.  Co.  Litt.  lib.  2.  n.  48. 

^  Barrington  on,  the  Statutes,  p.  401. 

e  No.  147. 

f  If  a  woman  bo  induced,  by  fraudulent  means,  to  many  a  man  who  has  a  wife 
living,  and  who  represented  himself  as  single,  the  children  born  while  the  decep- 
tion lasted,  are  entitled  to  the  rights  of  legitimate  children.  Clendenning  v.  Clen- 
denning,  15  Martins  Louis.  Rep.  438.  This  is  also  the  statute  law  in  New- 
York.     New-York  Revised  Statutes,  vol.  ii.  p.  142,  sec.  23. 
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The  direct  and  serious  prohibition  of  polygamy  con- 
tained in  our  law,  is  founded  on  the  precepts  of  Chris- 
tianity, and  the  laws  of  our  social  nature,  and  it  is  sup- 
ported by  the  sense  and  practice  of  the  civilized  nations  of 
Europe.''  Though  the  Athenians  at  one  time,  permitted 
polygamy,  yet,  generally,  it  was  not  tolerated  in  ancient 
Greece,  but  was  regarded  as  the  practice  of  barbarians.** 
It  was  also  forbidden  by  the  Romans,  throughout  the 
whole  period  of  their  history,  and  the  prohibition  is  in- 
serted in  the  Institutes  of  Justinian.'^  Polygamy  may  be 
regarded  as  exclusively  the  feature  of  Asiatic  manners, 
and  of  half  civilized  life,  and  to  be  incompatible  with 
civilization,  refinement,  and  domestic  felicity."^ 

(4.)  In  most  countries  of  Europe  in  which  the  canon 
law  has  had  authority  or  influence,  marriages  are 
*82  prohibited  between  *near  relations  by  blood  or  mar- 
riage. Prohibitions  similar  to  the  canonical  disa- 
bilities in  the  English  ecclesiastical  law,  were  contained 
in  the  Jewish  laws,  from  which  the  canon  law  was,  in 
this  respect,  deduced ;  and  they  existed  also  in  the  laws 
and  usages  of  the  Greeks  and  Romans,  subject  to  con- 
siderable alternations  of  opinion,  and  with  various  modi- 
fications and  extent.^  These  regulations,  as  far  at  least 
as  they  prohibit  marriages  among  near  relations,  by  blood 
or  marriage,  (for  the  cannon  and  common  law  made  no 


»  Paley^s  Moral  Philosophy,  h.  3.  ch.  6. 

b  2  Potter'' s  Greek  Anfiq.  264.     Taylor's  Elem.  Civil  Lata,  340—344. 

c  Cic.  de  Oral.  1.  40.  Suet.  Jul.  52.  Inst.  1.  10.  b.  adji7i.  Taylor,  ibid. 
844 — 347.  Polygamy  was  in  practice  among  the  Jews  in  the  early  patriarchal 
ages.  Selden's  Uxor  Ebraica,  lib.  1.  ch.  9.  Antiquities  of  the  Hebrew  Re- 
public,hy  Lewis,  vol.  iii.  p.  248. 

•i  Mr.  Lieber,  in  his  Political  Ethics,  yol.  2,  p.  9,  says  that  polygamy  leads  to 
the  patriarchal  principle,  and  which,  when  applied  to  large  communities,  fetters 
the  people  in  stationary  despotism,  while  that  principle  cannot  exist  long  in  con- 
nexion with  monogamy.     The  remark  is  equally  striking  and  profound. 

«  Selden's  Uxor  Ebraica,  lib.  i.  ch.  1—5.  1  Potter's  Greek  Antiq.  170.  2 
Ibid.  267,  268,  269.  Tacit.  Ann.  12.  sec.  4,  5,  6,  7.  Lewis'  Antiquities  of 
the  Jewish  Republic,  vol.  iii.  p.  252. 
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distinction  on  this  point  between  connexions  by  consan- 
guinity and  affinity,")  are  evidentl}'-  founded  in  the  law 
of  nature;  and  incestuous  marriages  have  generally  (but 
with  some  strange  exceptions  at  Athens'^)  been  regarded 
with  abhorrence  by  the  soundest  waiters  and  the  most 
polished  states  of  antiquity.  Under  the  influence  of 
Christianity,  a  purer  taste  and  stricter  doctrine  have  been 
inculcated  ;  and  an  incestuous  connexion  between  an  un- 
cle and  niece,  has  been  adjudged,  by  a  great  master  of 
public  and  municipal  law,  to  be  a  nuisance  extremely 
offensive  to  the  laws  and  manners  of  society,  and  tend- 
ing to  endless  confusion,  and  the  pollution  of  the  sanctity 
of  private  life.'= 

It  is  very  difficult  to  ascertain  exactly  the  point  at 
which  the  laws  of  nature  have  ceased  to  discountenance 
the  union.  It  is  very  clearly  established,  that  marriages 
between  relations  by  blood  or  affinity  in  the  lineal,  or 
ascending  and  descending  Hnes  are  unnatural  and  un- 
lawful, and  they  lead  to  a  confusion  of  rights  and 
duties.  On  this  point,  the  civil,  the  canon,  *and  *S3 
the  common  law,  are  in  perfect  harmony.  In  the 
learned  opinion  which  Ch.  J.  Vaughan  delivered  on  this 
subject,  in  Harrison  v.  Burwell,^  upon  consultation  with 
all  the  judges  of  England,  he  considered  that  such  mar- 
riages were  against  the  law  of  nature,  and  contrary  to  a 
moral  prohibition  binding  upon  all  mankind.  But  when 
we  go  to  collaterals,  it  is  not  easy  to  fix  the  forbidden 
degrees  by  clear  and  established  principles.^ 


a  Co.  Litt.  235.  a.     Gibson's  Cod.  412.     1  PhiUimore's  Rep.  201.  355. 

*>  MitforcVs  History  of  Greece,  vol.  vii.  p.  374. 

'  Burgess  v.  Burgess,  1  Hagg.  Consist.  Rep.  386.  Such  a  connexion  was 
held  in  equal  abomination  by  Justinian's  code.      Code,  5.  8.  2. 

^  Vaughan'' s  Rep.  ^QQ.     2  Vent.d.  S.  C. 

®  Doctor  Taylor,  in  his  TLlements  of  the  Civil  Law,  p.  314 — 339,  has  gone 
deeply  into  the  Greek  and  Roman  learning  as  to  the  extent  of  the  prohibition  of 
marriage  between  near  relations  ;  and  he  says,  the  fourth  degree  of  collateral  con- 
sanguinity is  the  proper  point  to  stop  at;  that  the  maniage  of  first  cousins  is  law 
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In  several  of  the  United  States,  marriages  within  the 
levitical  degrees,  under  some  'exceptions,  are  made  void 
by  statute  ;  but  in  New- York,  until  1830,  there  was  not 
any  statute  defining  the  forbidden  degrees,  and  in  Eng- 
land, the  prohibition  to  marry  within  the  levitical  degrees 
rests  on  the  canon  law,  which,  in  that  respect,  received 
the  sanction  of  several  statutes  passed  in  the  reign  of 
Hen.  VIII.  It  was  considered,  in  the  case  of  Wightman 
V.  Wightman,^  that  marriages  between  brothers  and  sis- 
ters in  the  collateral  line,  were  equally,  with  those  be- 
tween persons  in  the  lineal  line  of  consanguinity,  unlaw- 
ful and  void,  as  being  plainly  repugnant  to  the  first  princi- 
ples of  society,  and  the  moral  sense  of  the  civilized  world. 
It  would  be  difficult  to  carry  the  prohibition  farther  with- 
out legislative  sanction  ;  and  it  was  observed,  in  the  case 
last  referred  to,  that  in  New-York,  independent  of  any 
positive  institution,  the  courts  would  not  probably  be  au- 
thorized to  interfere  with  marriages  in  the  collateral  line 

beyond  the  first  degree,  especially  as  the  levitical 
*S4     degrees  were  not  considered  *to  be  binding  as  a 

mere  municipal  obedience.**  The  Napoleon  code" 
has  adopted  precisely  the'same  extent  of  prohibition,  as 
forming  the  impassable  line  between  lawful  and  incestu- 


ful,  and  the  civil  law  properly  established  the  fourth  as  the  first  degree  that  could 
match  \\\\h  decency.  The  territorial  act  of  Michigan,  of  April,  1832,  stops  at  the 
fourth  degree,  by  prohibiting  marriages  nearer  than  first  cousins. 

»  4  Johns.  Ch.  Rep.  343. 

•>  By  the  New-York  Revised  Statutes,  vol.  ii.  p.  139,  sec.  3;  ibid.  688.  sec. 
12,  and  which  went  into  operation  in  1830,  mamage  between  relatives  in  the  as- 
cending and  descending  lines,  and  between  brothers  and  sisters  of  the  half  as 
well  as  of  the  whole  blood,  is  now  declared  to  be  incestuous  and  void.  Such  in- 
cestuous man-iages,  and  also  adultery  and  fornication,  committed  by  such  rela- 
tives with  each  other,  are  made  indictable  offences  and  punishable  by  imprison- 
ment in  a  state  prison  for  a  term  not  exceeding  ten  years.  This  is  also  the  law 
in  Massachusetts ;  and  the  punishment  by  imprisonment  extends  to  adultery  and 
fornication  committed  by  other  persons  than  such  relations.  Mass.  Revised 
Statutes,  1835,  part  4,  tit.  1,  ch.  130. 

*  No.  161,  162. 
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ous  marriages ;  and  though  the  prohibition  goes  deeper 
into  the  collateral  line,  yet  the  government  reserved  to 
itself  the  power  to  dispense,  at  its  pleasure,  with  such 
further  prohibitions.  It  is  evident,  that  the  compilers  of 
that  code  considered  the  marriage  between  collaterals  in 
the  first  degree  of  consanguinity,  prohibited  by  a  rule, 
which  was  of  absolute,  uniform,  and  universal  obligation, 
because,  as  to  the  prohibition  between  brothers  and  sis- 
ters, the  sovereign  had  no  dispensing  power.  In  Eng- 
land, the  question  was  considered  by  the  court  of  dele- 
gates in  the  case  of  Butler  v.  Gastrill,'^  and  though  the 
court  did  not  agree  to  admit  marriages  between  brothers 
and  sisters  to  be  against  the  law  of  nature,  as  marriages 
were  so  considered,  between  parties  connected  in  the 
lineal  line ;  yet  they  admitted  them  to  be  against  the  law 
of  God,  and  against  good  morals  and  policy.  In  Louisi- 
ana, marriages  are  prohibited  among  collateral  relations, 
not  only  between  brother  and  sister,  but  between  uncle 
and  the  niece,  and  the  aunt  and  the  nephew.''  It  is  not 
consistent  with  my  purpose  to  pursue  this  inquiry  more 
minutely.  The  books  abound  with  curious  discussions 
on  the  limitations  which  ought  to  be  prescribed  ;  and  in 
the  English  cases,  in  particular,  to  which  I  have 
referred,  the  courts  *bestowed  immense  labour,  and  *S5 
displayed  profound  learning,  in  their  investigations 
on  the  subject.'^ 


»  Gilberfs  Eq.  Rep.  156. 

^  Civil  Code,  art.  97.  In  Ohio,  maniages  ai-e  unlawful  between  nearer  of  kin 
than  first  cousins.  Revised  Statutes  of  Ohio,  1831.  The  degrees  prohibited  by 
the  levitical  law  are  all  within  the  fourth  degree  of  consanguinity,  according  to  the 
computation  of  the  civil  law. 

<^  Whether  it  be  proper  or  lawful,  in  a  religious  or  moral  sense,  for  a  man  to 
maiTy  his  deceased  wife's  sister,  has  been  discussed  by  American  writers.  Mr- 
N.  Webster,  in  his  Essays,  pubHshed  at  Boston,  m  1790,  No.  26,  held  the  affirm- 
ative. Dr.  Livingston,  in  his  Dissertation,  published  at  New-Brunswick,  in  1816, 
and  confined  exclusively  to  that  point,  maintained  the  negative  side  of  the  question. 
The  Rev.  Dr.  S.  E.  Dwight  has  also  in  his  Hebrew  icife,  a  treatise  published  ia 
1836,  maintained  with  much  biblical  learning  and  great  zeal,  that  the  maniage  of 
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(5.)  The  consent  of  parents  or  guardians  to  the  mar- 
riage of  minors  is  not  requisite  to  the  validity  of  the  mar- 
riage. In  New- York  we  had  no  statute  provision  in  the 
case  until  1830,  and  marriages  were  left  to  the  freedom 
of  the  common  law,  and  consequentl}'-,  with  as  few  checks 
in  the  formation  of  the  marriage  contract,  as  in  any  part 
of  the  civilized  world.  The  matrimonial  law  of  Scot- 
land and  of  Ireland,  is  equally  loose,^  and  so  was  the 
English  law  prior  to  the  statute  of  26  Geo.  II.,  ch.  33. 
That  statute,  among  other  things,  declared  all  marriages 
under  licenses,  when  either  of  the  parties  were  under  the 
age  of  twenty  one  years,  if  celebrated  without  publica- 
tion of  bans,  or  without  the  consent  of  the  father,  or  un- 
married mother,  or  guardian,  to  be  absolutely  nuU  and 
void.  The  English  statute  pursued  the  policy  of  the 
civil  law,  and  of  the  law  of  the  present  day  in  many  parts 
of  Europe,  in  holding  clandestine  marriages  to  be  a 
grievous  evil,  so  far  as  they  might  affect  the  happi- 
ness of  families,  and  the  control  of  property.''    Though 


a  deceased  wife's  sister  was  unlawful  and  incestuous  under  the  levitical  law;  and 
that  the  bibli  cal  law  of  incest  was  of  general  moral  obligation,  and  binding  on  the 
whole  gentile  world.  It  is  not  my  object  to  meddle  witli  that  question  ;  but  such  a 
marriage  is  clearly  not  incestuous  or  invalid  by  the  municipal  law  of  New-York ; 
though  it  be  unlawful  in  England  and  in  some  of  the  American  states.  In  Virginia, 
in  1830,  in  the  case  of  the  Commonwealth  v.  E.  &  K.  Ferryman,  marriage  with  a 
brother's  widow  was  held  illegal  'under  the  statute  code,  and  it  was  judicially  dis- 
solved. 2  Leigh's  Rep.  717.  Act  of  1792,  R.  C.  Virginia,  vol.  i.  274.  It  is 
also  unlawful  in  Massachusetts.  Mass.  Revised  Statutes,  1835.  But  mamages 
of  this  kind,  though  prohibited  by  positive  law  in  one  state,  would  be  regarded  as 
valid  in  that  and  every  other  state,  if  made  in  a  state  or  country  where  no  such  prohi- 
bition exists.  The  rule  is,  however,  subject  to  this  limitation,  that  if  a  foreign  state 
should  allow  marriages  clearly  incestuous  by  the  law^  of  nature,  they  would  not  be 
allowed  to  have  validity  elsewhere.     Greenwood  v.  Curtis,  6  Mass.  Rep.  378. 

o-  Erskine's  List.  vol.  i.  p.  89—91.  M'DoualVs  Inst.  vol.  i.  p.  112.  2  Ad- 
dams'  Rep.  375.     1  Ibid.  64. 

''  The  act  of  Geo.  II.  was  repealed  by  the  act  of  3  Geo.  IV.  ch.  75.  This  last 
act  mitigated  the  restraint,  and  it  was  consequently  repealed  by  the  statute  of  4 
Geo.  IV.  c.  7&,  which  re-enacted  most  of  the  provisions  of  the  statute  of 
Geo.  II.  and  contained  regulations  to  ensure  a  due  solemnity  of  the  marriage  vnth- 
out  fraud,  and  to  relieve  in  some  cases  the  absence  of  parental  consent.  It  pun- 
ishes clandestine  marriages  by  loss  of  property,  but  does  not  violently  make  void 
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the  Roman  law  greatly  favoured  marriages  by  the 
famous  jiis  trium  liberorum,  allowing  certain  special 
privileges  to  the  parent  of  three  or  more  children ;  yet,  it 
held  the  consent  of  the  father  to  be  indispensable  to  the 
validity  of  the  marriage  of  children,  of  whatever  age,  ex- 
cept where  that  consent  could  not  be  given,  as  in  cases 
of  captivity,  or  defect  of  understanding.*  Parental  re- 
straints upon  marriage  existed  likewise  in  ancient  Greece,'' 
and  they  exist  to  a  very  great  extent  in  Germany, •=  Hol- 
land,*^ and  France.''  The  marriage  of  minors,  under 
these  European  regulations,  is  absolutely  void,  if  had 
without  the  consent  of  the  father,  or  mother,  if  she  be  the 
survivor;  and  the  minority  in  France  extends  to  the  age  of 
twenty-five  in  males,  and  twenty-one  in  females,  and 
even  after  that  period  the  parental  and  family  check  con- 
tinues in  a  mitigated  degree. 

(6.)  No  peculiar  ceremonies  are  requisite  by  the  com- 
mon law  to  the  vahd  celebration  of  the  marriasje.  The 
consent  of  the  parties  is  all  that  is  required  ;  and  as  mar- 
riage is  said  to  be  a  contract  jM/'e  gentium,  that  consent  is 
all  that  is  required  by  natural  or  public  law.'"  The 
Roman  lawyers  *strongly  inculcated  the  doctrine,  *87 
that  the  very  foundation  and  essence  of  the  con- 


the  contract,  when  some  of  the  pro\-isions  of  the  statute  are  broken  through.  See 
1  Acliams'  Rep.  28.  94.  479.  Rex  v.  Inhabitants  of  Birmingham,  8  Barnic.  4» 
Cress.  29,  and  infra,  p.  90.  In  Wihshire  v.  Wiltshire,  Haggard's  Eccle. 
Rep.  vol.  iii.  p.  332.  it  was  held,  that  a  marriage  by  bans,  where,  by  the  consent 
of  both  parties,  one  of  the  Christian  names  of  the  man,  (a  minor)  was  omitted  for 
the  purpose  of  concealment,  was  null  and  void,  under  the  statute. 

»  Inst.  1.  10.  Pr.  Taylor's  Elements  of  the  Civil  Law,  310—313.  If  tho 
parent  unreasonably  withheld  his  consent,  he  might  be  compelled  by  the  governor  of 
the  pro\ance,  at  the  instance  of  the  child,  to  give  it.     Dig.  23,  2,  19. 

b  Potter's  Greek  Antiq.\o\.\i.  p.  270,  271. 

<=  Heinec.  Elem.  Jnr.  Ger.  lib.  i.  sec.  138.  TurnbulVs  Austria,  vol.  2,  ch.  7, 
says  that  the  necessity  of  certificates  of  Education,  to  warrant  marriage  is  a  great 
impediment  to  the  celebration  of  marriages. 

^  VanLeetcu-en^s  Com.  on  the  Roman  Dutch  Law,  p.  73. 

"  Pothier,  Traite  Du  Contrat  de  Mar.  No.  321—342.  Code  Napoleon,  No, 
143 — 160.     Touiller,  Droit  Civil  Francais,  tome  i.  p.  453 — 463. 

*"  Gro<iKs,b.  2.ch.  5.sec.  10.     Braciow,  lib.  i,ch.  5,  sec.  7.  - 
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tract  consisted  in  consent  freely  given,  by  parties  com- 
petent to  contract.  Nihil  proderit  signasse  tahulas,  si  men- 
tcm  matrimonii  nonfuissc  constahit.  Nuptias  non  concubitusj 
scd  consensus  facit.^  This  is  the  language  equally  of  the 
common  and  canon  law,  and  of  common  reason. 

If  the  contract  be  made  per  verba  dc  p-asenti,  and  re- 
mains without  cohabitation,  or  if  made  per  verha  defuturo, 
and  be  followed  by  consummation,  it  amounts  to  a  valid 
marriage,  and  which  the  parties  (being  competent  as  to 
age  and  consent)  cannot  dissolve,  and  it  is  equally  bind- 
ing as  if  made  in  facie  ecclcsice.  There  is  no  recognition 
of  any  ecclesiastical  authority  in  forming  the  connexion, 
and  it  is  considered  entirely  in  the  light  of  a  civil  con- 
tract. This  is  the  doctrine  of  the  common  law,  and  also 
of  the  canon  lav/,  which  governed  marriages  in  England 
prior  to  the  marriage  act  of  86  Geo.  II. ;  and  the  canon 
law  is  also  the  general  law  throughout  Europe  as  to 
marriages,  except  where  it  has  been  altered  by  the  local 
municipal  law.''  The  only  doubt  entertained  by  the 
common  law  was,  whether  cohabitation  was  also  neces- 
sary to  give  validity  to  the  contract.  It  is  not  necessary 
that  a  clergyman  should  be  present  to  give  validity  to 


»  Dig-.  35.  1.15.     /Z..24.1.13.     Co^^e,  5.4.9,  and  22. 

*>  Bunting  v.  Lepingwell,  6  Co.  29.  Jesson  v.  Collins,  6  Mod.  Rep.  155. 
2  Salk.  Rep.  437.  S.  C.  Daliymple  v.  Dalrymple,  2  ilag^.  Coiisist.  Rep.  54. 
La  Tour  V.  Teesdale,  8  Taunt.  Rep.  830.  Fenton  v.  Reed,  4  Johns.  Rep.  52. 
It  is  veiy  clear  that  the  maniage  contract  is  valid  and  binding,  if  made  by  words 
dc  prcesenti,  though  it  be  not  followed  by  cohabitation.  M'Adam  v.  Wsdker, 
1  Dow's  P.  Rep.  148.  Jackson  v,  Winns,  7  Wendell,  47.  And  it  is  equally 
clear  that  a  promise  to  marry  given  and  accepted,  with  subsequent  cohabitation— 
subsequente  copula-^and  without  any  circumstances  to  disconnect  the  mutual 
promise  from  the  cohabitation,  and  where  there  was  no  previous  illicit  connec- 
tion, is  a  valid  marriage,  if  made  between  infants  of  the  respective  ages  of  four- 
teen and  twelve.  This  is  the  rule  in  the  Scotch  law,  though  Lord  Chancellor 
Brougham,  in  a  case  on  appeal  to  the  house  of  lords,  exceedingly  regretted  it. 
Honyman  v.  Campbell,  2  Dow  <^-  Clark^s  P.  C.  265.  The  Scots  law  on  the 
formation  of  marriage  is  as  loose  as  the  common  law  on  the  subject.  Many 
decisions  in  Scotland  are  cited  to  the  point  in  Surge's  Comm.  on  Colonial  and 
Foreign  Laws,  vol.  i.  172,  173,  174.  See  also  Bell's  Principle*  of  the  iaw  of 
Scotland,  sect.  1506. 
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the  marriage,  though  it  is,  doubtless,  a  very  becoming 
practice,  and  suitable  to  the  solemnity  of  the  occasion. 
The  consent  of  the  parties  may  be  declared  before  a 
magistrate,  or  simply  before  witnesses,  or  subsequently 
confessed  or  acknowledged,  or  the  marriage  may  even  be 
inferred  from  continual  cohabitation,  and  reputation  as 
husband  and  wife,  except  in  cases  of  civil  actions  for 
adultery,  or  in  public  prosecutions  for  bigamy  or 
adultery.^  This  facility  in  forming  the  *matrimo-  *SS 
nial  contract  by  the  common  and  ecclesiastical  law, 
exists  in  those  American  states  where  the  common  law 
has  not  been  altered  on  this  point,  or  remains  in  force,  as 
in  New- York,  South-Carolina,  and  Kentucky.  The  New- 
York  Revised  Statutes  had,  indeed,  introduced  and  pre- 
scribed regulations  for  the  due  solemnization  and  proof 
of  marriage.  Marriages  were  directed  to  be  solemnized 
only  by  a  minister  of  the  gospel  or  priest,  or  by  a  mayor, 
recorder,  or  alderman  of  the  cities,  or  a  judge  of  the 
county  courts,  or  a  justice  of  the  peace.  Marriage,  when 
solemnized  by  a  minister,  was   to  be  according  to  the 


•  »  1  Salk.  Rep.  119.  4  Burr.  Rep.  2057.  Doug.  Rep.  171.  Tho  King  v, 
Stockland,  Burr.  Sett.  Cases,  509.  Cunninghams  v.  Cunninghams,  2  Dow's 
Rep.  482.  M'Adam  v.  Walker,  1  Dow's  Rep.  148.  Fenton  v.  Reed,  4  Johns. 
Rep.  52.  Ford,  J.,  6  Halsied's  Rep.  18,  19.  Hantz  v.  Sealy,  6  Binney,  405. 
Doe  V.  Fleming,  12  B.  Moore's  Rep.  500.  It  would  seem  to  have  been  a  ques- 
tion under  the  ecclesiastical  law,  prior  to  the  EngUsh  statute  of  26  Geo.  II., 
whether  a  contract  of  marriage,  though  followed  by  cohabitation,  was  not  essen- 
tially imperfect,  unless  it  was  solemnized  by  the  intei"vention  of  a  priest.  It 
would  not  entitle  the  wife  to  dower,  (Perkins,  sec.  194.  306,)  nor  entitle  the 
husband  to  administer  on  his  wife's  estate.  Haydon  v.  Gould,  in  the  court  of 
delegates,  1  Salk.  Rep.  119.  The  intervention  of  a  person  in  holy  orders  seems 
to  have  been  assumed  in  the  cases  as  a  material  circumstance.  The  King  v.  The 
Inhabitants  of  Brampton,  10  East,  282.  La  Tour  v.  Teesdale,  8  Taunt.  Rep. 
830.  The  intervention  of  a  priest  was  required  by  the  church  of  Rome  in  a 
decree  of  the  council  of  Trent.  In  North  Carolina  in  the  case  of  the  State  v. 
Samuel,  2  Dev.  Sj-  Bat.  177 ,  181,  it  was  held  that  a  conti-act  of  marriage  wi 
verbis  de  prtEsenti,  though  followed  by  cohabitation  was  not  a  legal  marriage  in 
that  state,  unless  celebrated  by  some  person  in  a  sacred  office,  or  entered  into 
before  some  one  in  a  public  station  and  judicial  tinjst.  Consequently  the  mar- 
riage of  slaves  as  usually  existing,  consisting  of  cohabitation  merely  by  the  per- 
•nission  of  the  owners,  did  not  constitute  the  legal  relation  of  husband  and  wife. 
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forms  of  his  church,  and  when  by  a  magistrate,  without 
any  particular  form,  except  that  the  parties  must  solemnly 
declare  that  they  take  each  other  as  husband  and  wife, 
and  there  must  be  at  least  one  witness  present,  besides 
the  minister  or  maoistrate.     The  minister  or  magistrate 
was  required  to  ascertain  the  names  and  residence  of  the 
parties,  and  their  competency  as  to  age,  and  the  name 
and  residence  of  the  witness  or  witnesses,  not  exceeding 
two,  if  more  than  one  be  present,  and  to  satisfy  himself 
of  the  identity  of  the  parties.     It  was  made  a  misde- 
meanor, knowingly  to  marry  persons,  when   either  is 
under  the  age  of  legal  consent,  or  under  any  legal  im- 
pediment, or  wants  understanding.      The  minister  or 
magistrate  was  to  furnish,  on  request,  to  either  party,  a 
certificate  of  the  marriage,  and  of  the  above  facts  ren- 
dering it  lawful.     The  certificate  was  to  be  filed  with 
the  city  or  town  clerk  where  the  marriage  was  had,  or 
where  either  of  the  parties  resided,  within  six  months^ 
and  a  due  entry  thereof  made.*     These  regulations  were 
found  to  be  so  inconvenient,  that  they  had  scarcely  gone 
into  operation,  when  the  legal  efficacy  of  them  was  de- 
stroyed, and  the  loose  doctrine  of  the  common  law  re- 
stored, by  the  statute  of  ,20th  April,  1S30,  declar- 
*S9     ing,  that  the  solemnization  of  marriage  need  not  *be 
in  the  manner  above  prescribed,  and  that  all  law- 
ful marriages  contracted  in  the  manner  in  use  before  the 
Revised  Statutes,  should  be  as  valid  as  if  the  article- 
containing  those  regulations  had  not  been  passed.** 
By  the  Scots  law,  a  previous  publication  of  the  inten- 


*  New-York  Revised  Statutes,  vol.  ii.  p.  139,  140.  sec.  8 — 19. 

I*  This  would  appear  to  amount  to  a  complete  repeal  of  the  above  regulations^ 
as  a  matter  of  binding  obligation ;  and  yet  the  same  act  of  the  20th  of  April, 
1830,  means  to  retain  those  prescriptions,  for  it  makes  several  amendments  to 
the  original  regulations,  and  which  are  incorporated  into  the  abstract  of  them' 
given  in  the  text.  The  regulations  amount,  therefore,  only  to  legislative  recom- 
"mendation  and  advice.  They  are  not  laws,  because  they  do  not  require  obedi- 
ence '. 
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tion  of  the  parties  is  required,  though  a  clandestine  mar- 
riage without  such  pubhc  notice  is  still  valid  in  law,  and 
only  subjects  the  parties  to  certain  penalties.^  It  has 
been  the  usual  practice  with  nations,  to  prescribe  certain 
forms  and  ceremonies,  and  generally  of  a  rehgious  na- 
ture, as  being  requisite  to  accompany  the  celebration  of 
the  marriage  solemnity.''  In  the  Roman  catholic  church 
marriage  is  elevated  to  the  dignity  of  a  sacrament,  and 
clothed  with  religious  solemnities.  But  in  France,  under 
the  revolutionary  constitution  of  1791,  marriage  was 
declared  to  be  regarded  in  law  as  a  mere  civil  contract. 
The  same  principle  was  adopted  in  the  code  Napoleon  ; 
«.nd  now,  says  Toullier,'=  the  law  separates  the  civil  con- 
tract entirely  from  the  sacrament  of  marriage,  and  does 
not  attend  to  the  laws  of  the  church  and  the  nuptial 
benediction,  which  bind  only  the  conscience  of  the  faith- 
ful. The  statute  of  26  Geo.  II.  required  all  marriages  in 
England,  without  special  license  to  the  contrary,  to  be 
celebrated  in  a  parish  church,  or  public  chapel,  " 

and  rendered  the  *place  indispensable  to  the  *90 
vahdity  of  them.  In  most  cases,  the  observance 
of  the  positive  municipal  regulations,  was  made  neces- 
sary to  the  validity  of  the  marriage ;  but  the  painful  con- 
sequences of  such  a  doctrine,  recommended  a  less  severe 
discipline,  in  respect  to  the  parties  themselves  and  their 
issue.  The  statute  of  3  Geo.  IV.  relaxed  the  rigour  of 
the  former  statute  in  some  particulars,  but  that  statute 
was  repealed  by  the  4  Geo.  IV.  c.  76,  which  restored 
much  of  the  former  severity,  and  now  forms  the  matri- 
monial law  of  England.  By  that  statute  the  bans  of 
matrimony  are  to  be  published  in  the  parish  church  or 


'  1  Ersk.  hist.  91.  93.     M'DouaU's  hist.  vol.  i.  p.  112. 

b  Selden's  Uxor  Ebraica,  b.  2.  ch.  1.  Ub.  2,  passim.  2  Potter's  Greek 
Aniiq.  279.  283.  Dr.  Taylor's  Elem.  275.  278.  Jewish  Antiquities  by  Th. 
ic?M«,  vol.  iii.  p.  293— 304. 

''-  Droit  Civil  Francais,  tome  i.  No.  494. 
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chapel  upon  three  preceding  Sundays,  and  the  marriage 
is  to  be  solemnized  in  the  same  place.  The  marriage  of 
a  minor  against  the  consent  of  parents  renders  the  mar- 
riage void,  and  a  wilful  marriage  made  knowingly  with- 
out due  publication  of  bans,  or  elsewhere  than  in  a 
parish  church  or  chapel,  unless  under  special  license  or 
celebrated  by  a  person  not  in  holy  orders,  renders  it  void. 
This  last  statute  underwent  some  modifications  by  the  act 
of  6  and  7  Will.  IV.  c.  85,  relative  to  marriages  not  solem- 
nized according  to  the  rites  of  the  church  of  England, 
and  for  relief  as  to  marriage  of  dissenters  from  the  estab- 
lished church.  In  the  states  of  Maine  and  Massachu- 
setts, it  is  requisite,  by  statute,  to  a  valid  marriage,  that 
it  be  made  by  publication  of  bans,  and  in  the  presence 
and  with  the  assent  of  a  magistrate,  or  a  stated  or  or- 
dained minister  of  the  gospel ;  and  though  a  marriage 
without  publication  of  bans,  and  without  the  consent  of 
the  parents  or  guardians,  will  expose  the  officer  to  a 
penalty  for  breach  of  the  statute,  yet  a  marriage  so  had 
would  nevertheless  be  lawful  and  binding,  provided  there 
was  the  presence  and  assent  of  a  magistrate  or  minister, 
and  the  marriage  be  in  other  respects  lawful,  and  be 
consummated  with  a  belief  of  its  validity.*  The  statute 
law  of  Connecticut''  requires  the  marriage  to  be  cele- 
brated by  a  clergyman  or  magistrate,  and  requires  the 
previous  publication  of  the  intention  of  marriage,  and 
the  consent  of  parents,  if  the  parties  be  under  age,  and 


»  Milford  V.  Worcester,  7  Mass.  Rep.  48.  Mass.  Revised  Statutes,  1835. 
Li"'onia  v.  Buxton,  2  Greenlcaf's  Rep.  102.  By  the  early  laws  of  the  colony 
of  New-Jersey,  marriage  was  to  be  preceded  by  publication  of  bans,  and  the 
omission  subjected  the  party  in  default  to  a  penalty.  Learning  4"  Spicer's 
Collections,  p.  235.  In  Indiana,  marriages  are  required  to  be  solemnized  by  a 
clero'yman,  judge  or  justice,  under  the  authority  of  a  license  from  the  clerk  of  the 
circuit  court  of  the  county,  and  if  the  parties  be  under  the  ages  of  21  and  18,  the 
license  must  not  be  granted  withoiit  the  consent  of  the  parents  or  guardians.  i2» 
Statutes  of  Indiana,  1838,  p.  410. 

<<  Statutes  of  Connecticut,  1838,  p.  412. 
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a  certificate  of  the  marriage  to  be  recorded,  and  it  inflicts 
a  penalty  on  those  who  disobey  the  regulation ;  but  it  is 
the  opinion  of  the  learned  author  of  the  Treatise  on  the 
Domestic  Relations,''  that  the  marriage,  if  made  accord- 
ing to  the  common  law,  without  observing  any  of  those 
statute  regulations,  would  still  be  a  valid  marriage. 
This  I  should  infer,  from  the  case  o{*Wijckoff  v.  *91 
Boggs,^  to  be  the  rule  in  New-Jersey,  where  the 
marriage  contract  is  under  similar  legislative  regula- 
tions. It  is  the  doctrine  judicially  declared  in  New- 
Hampshire,  Pennsylvania,  and  Kentucky,  and  by  statute 
in  Alabama ;  and  the  marriage  is  held  valid  as  to  the 
parties,  though  it  be  not  solemnized  in  form,  according 
to  the  requisitions  of  their  statute  law.'^  There  are  pro- 
bably statute  provisions  of  a  similar  import  in  other 
states  of  the  Union ;  and  wherever  they  do  not  exist  and 
specially  apply,  the  contract  is,  every  where  in  this 
country,  (except  in  Louisiana,)  under  the  government 
of  the  English  common  law.'^ 

(7.)  It  has  been  a  point  much  discussed  in  the  English 
courts,  whether  a  clandestine  marriage  in  Scotland,  of 
English  parties,  who  resided  in  England,  and  resorted  to 
Scotland,  with  an  intent  to  evade  the  operation  of  the 


*  Reeve's  Domestic  Relations,  p.  19G.  200.  290.  Revised  Statutes  of  Con- 
necticut, 1821,  p.  316.  The  statute  regulation  of  marriage  in  Ohio  is  essentially 
the  same.     Statutes  of  Ohio,  1331. 

^  2  Halsted's  Rep.  138.     See  also  the  opinion  of  Ford,  J.,  G  Ibid.  20. 

«  2  Neii--Ham2)shire  Rep.  268.  3  MarshalVs  Rep.  370.  2  Watfs  Penn. 
Rep.  1.     Toulmin's  Dig.  of  the  Laxos  of  Alabama,  p.  576. 

^  In  North-Carolina,  a  succession  of  statutes,  in  1715,  1741,  1766,  and  1778, 
regulated  marriage,  and  Tennessee  adopted  the  statute  law  of  her  parent  state ; 
and  it  has  been  adjudged  that  if  marriage  be  celebrated  without  the  license  pre- 
scribed by  statute,  or,  in  its  absence,  without  a  lawful  certificate  of  the  publica- 
tion of  the  bans  of  marriage,  it  is  an  illegal  and  void  marriage,  at  least  in  respect 
to  a  public  prosecution  for  bigamy.  Bashaw  v.  Tennessee,  1  Yerger's  Rep. 
117.  To  marry  persons  without  a  license  from  the  clerks  of  the  court  of  ordinary, 
or  instead  thereof,  without  a  publication  of  the  bans  of  marriage  throe  times  in 
some  public  place  of  worsliip,  is  made  a  misdemeanor  in  Georgia.  Prince's  Dig. 
1837,  p.  231.  649.  . 
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English  marriage  act,  could  be  received  and  considered 
in  England,  as  valid.  Though  we  may  not,  in  this  coun- 
try, have  at  present  any  great  concern  with  that  question, 
the  principle  is  nevertheless  extremely  important  in  the 
study  of  the  general  jurisprudence  applicable  to  the  mar- 
riage contract. 
}  As  the  law  of  marriage  is  a  part  of  the/ws  gentium,  the 
I  general  rule  undoubtedly  is,  that  a  marriage  valid  by  the 
i  law  of  the  place  where  it  is  celebrated,  is  valid  every 
where.  An  exception  to  this  rule  is  stated  by  Huberus," 
who  maintains  that  if  two  persons,  in  order  to  evade  the 
law  of  Holland,  which  requires  the  consent  of  the  guar- 
dian or  curator,  should  go  to  Friezeland,  or  elsewhere, 
where  no  such  consent  is  necessary,  and  there  marry, 
and  return  to  Holland,  the  courts  of  Holland  would  not 
be  bound  by  the  law  of  nations  to  hold  the  marriage 
valid,  because  it  would  be  an  act  done  ad  eversionem  juris 
nostri.  In  opposition  to  this  opinion,  we  have  the  deci- 
sion of  the  court  of  delegates  in  England,  in  17G8, 
*92  in  *Com]Jton  v.  Hearcroft^  where  the  parties,  being 
English  subjects,  and  one  of  them  a  minor,  ran 
away,  without  the  consent  of  the  guardian,  to  avoid  the 
English  law,  and  married  in  Scotland.  In  a  suit  in  the 
spiritual  court,  to  annul  the  marriage,  it  was  decided, 
that  the  marriage  was  valid.     This  decision  of  the  spi- 


»  De  Conjllctu  Legum,  sec.  8.  Bouheir,  Cout.  de  Bourg.  ch.  28.  p.  557, 
and  P.  Vocl,  de  Statutis,  p.  268,  are  cited  in,  Story's  Commentaries  on  the 
Conflict  of  Laws,  p.  115,  IIG,  to  the  same  point.  Burge  in  his  Comm.  on 
Colonial  and  Foreign  Laios,  vol.  i.  194,  considers  that  the  English  decisions 
are  not  inconsistent  with  the  doctrine  in  Huher,  because  the  going  to  Scotland  to 
avoid  the  restraints  of  the  English  marriage  act,  and  marrying  and  returning 
forthwith  to  England,  is  not  an  evasion  or  in  fraud  of  the  marriage  act,  for  that 
act  contains  no  express  prohibition  of  such  marriages  or  provision  rendering  them 
void.  In  my  view  of  the  subject  those  Scotch  marriages  between  English  fugi- 
tives and  transient  parties  arc  palpable  evasions  of  the  English  statute,  and  com- 
pletely within  the  complaint  and  the  censure  of  Huher,  and  that  the  English 
courts  carry  the  doctrine  in  support  of  such  fraudulent  marriages  as  far  as  any 
of  the  Massachusetts  decisions  to  which  the  learned  author  refers. 

b  Buller's  N.  P.  114.    2  Hagg.  Consist.  Rep.  443,  444.  S.  C. 
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ritual  court  has  been  since  frequently  and  gravely  ques- 
tioned.    Lord  Mansfield,  a  few  years  before  that  decision 
of  the  delegates,  intimated  pretty  strongly,'  his  opinion 
in  favour  of  the  doctrine  in  Huberus,  though  he  admitted 
the  case  remained  undecided  in  England.     The  settled 
law  is  now  understood  to  be,  that  which  was  decided  in 
the  spiritual  court.     It  was  assumed  and  declared  by 
Sir  George  Hay,  in  1776,  in  Harford  v.  Morris,^  to  be  the 
established  law.     The  principle  is,  that,  in  respect  to  | 
marriage,  the  lex  loci  contractus  prevails  over  the  lex  domi-  I 
cilii,  as  being  the  safer  rule,  and  one  dictated  by  just  and 
enlightened  views  of  international  jurisprudence.     This 
rule   was    shown,  by  the   foreign   authorities   referred 
to  by   Sir  Edward   Simpson,  in  1752,  in  the  case  of 
Scrimshire  v.  Scriinshire,^  to  be  the   law  and  practice 
in   all   civilized    countries,    by    common   consent   and 
general  adoption.     It  is  a  part  of  the  jus  gentium  of  j 
Christian    Europe,    and    infinite    mischief   and   confu-  I 
sion  would  ensue  with  respect  to   legitimacy,  succes- 
sion, and  other  rights,  if  the  validity  of  the  marriage     , 
contract  was  not  to  be  tested  by  the  laws  of  the  country 
where  it  was  made.     This  doctrine  of  the  English  eccle- 
siastical  courts  was  recognized  by  the  supreme  court  of   < 
Massachusetts,  in  Medway  v.  Needham  ;^  and  though  the 
parties,  in  that  case,  left  the  state  on  purpose  to  evade 
its  statute  law,  and  to  marry  in  opposition  to  it,  and  be-^ 
ing  married,  returned  again,  it  was  held  that  the 
*marriage  must  be  deemed  valid,  if  it  be  valid  ac-     *93 
cording  to  the  laws  of  the  place  where  it  was  con- 
tracted, notwithstanding  the  parties  went  into  the  other 


*  Robinson  v.  Bland,  2  Burr.  Rep.  1077. 

"  2  Hagg.  Consist.  Rep.  428—433.  Doe  v.  Vardill,  5  Barnw.  4^  Cresw. 
438.  S.P. 

«  2  Hagg.  Consist.  Rep.  412—416.  See,  also,  Siori/s  Commentaries  on 
the  Conflict  of  Laws,  p.  112—115,  and  Lord  Stowell  in  Dalrjjmple  v.  Dalrym-- 
pie,  2  Hagg.  Cons.  R.  59,  to  the  same  point. 

^  16  Mass.  Rep.  157      Putnam  v.  Putnam,  8  Pick.  Rep   433.  S.  P, 
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State  with  an  intention  to  evade  the  laws  of  their  own. 
It  was  admitted,  that  the  doctrine  was  repugnant  to  the 
general  principles  of  law  relating  to  other  contracts ;  but 
it  was  adopted  in  the  case  of  marriage,  on  grounds  of 
policy,  with  a  view  to  prevent  the  public  mischief  and 
the  disastrous  consequences  which  would  result  from 
holding  such  marriages  void.  It  was  hinted,  however, 
that  this  comity  giving  effect  to  the  lex  loci,  might  not  be 
applied  to  gross  cases,  such  as  incestuous  marriages, 
which  were  repugnant  to  the  morals  and  policy  of  all 
civilized  nations.*  This  comity  has  been  carried  so  far 
as  to  admit  the  legitimacy  of  the  isssue  of  a  person  who 
had  been  divorced  a  vinculo  for  adultery,  and  who  was 
declared  incompetent  to  remarry,  and  who  had  gone  to  a 
neighbouring  state,  where  it  was  lawful  for  him  to  re- 
marry, and  there  married.^ 


■  See  also  Greenwood  v.  Curtis,  6  Mass.  Rep.  358.     Huber,  de  Conf.  Leg. 
lib.  6.  tit.  n.B-     Heinec.  Elem.  Jur.  Nat.  et  Gent.  lib.  2.  c.  2.  sect.  41.  S.  P. 

''  West  Cambridge  v.  Lexington,  1  Pick.  Rep.  506.  A  person  was  disabled 
from  remaiTying  by  the  laws  of  Kentucky,  and  yet  his  remarriage  in  Tennessee 
was  held  valid  there,  for  penal  laws  have  no  exterritorial  force.  Dickson  v.  Dick- 
son, 1  Yerger,  110.  But  in  Conway  v.  Beazley,  3  Hagg.  E.  Rep.  63i),  the 
lex  loci  contractus  as  to  marriage  was  held  not  to  pievail  under  the  law  of  the 
domicil,  when  either  of  the  contracting  parties  was  under  a  legal  incapacity  to 
contract  by  the  law  of  the  domicil.  Huberus,  De  Confdctu  Legum,  lib.  1.  tit. 
3.  sec.  8,  also  admits  that  an  incestuous  connexion  formed  abroad  is  not  to  be 
recognized ;  nor  wiU  the  English  courts,  while  they  recognise  the  validity  of 
foreign  marriages,  admit  all  the  legal  consequences  abroad  of  a  foreign  marriage, 
such  as  the  legitimation  of  antenuptial  oft'spring.  Doe  v.  Vardill,  5  Barmc.  and 
Cresw.  438.  See  Infra,  209.  The  Massachusetts  Revised  Statutes  of  1835, 
have  altered  the  law  in  this  respect  in  that  state,  by  declaring  that  if  persons 
resident  in  that  state,  contract  marriage  contrary  to  the  provisions  of  the  statute 
law,  and,  in  order  to  evade  them,  go  out  of  the  state  and  many,  and  return  and 
reside  there,  such  maniage  is  declared  void  within  the  state.  By  the  French 
civil  code.  No.  63,  pubHcation  of  bans  is  to  precede  marriage ;  and  by  the  article 
No.  170,  if  a  Frenchman  marries  in  a  foreign  country,  the  same  regulation  is  still 
to  be  observed ;  and  yet,  according  to  Toullier,  Droit  Civil  Francais,  tome  i.  No. 
578,  and  note  ibid,  the  omission  to  comply  with  the  prescribed  publication  does 
not  render  the  marriage  void,  whether  celebrated  at  home  or  abroad.  But  if  the 
marriage  by  a  Frenchman  abroad  be  within  the  age  of  consent  fixed  by  the  French 
code,  though  beyond  the  age  of  consent  fixed  by  our  law,  it  would  seem  that  the 
marriage  woidd  not  be  regarded  in  France  as  vaiid,  though  valid  by  the  law  of 


Lee.  XXVI.]  OF  THE  RIGHTS  OF  PERSONS.  94 

ihc  place  where  it  was  celebrated.  The  French  code,  No.  170,  requires  the 
observance,  by  Frenchmen,  of  the  ordinances  of  that  code,  though  the  marriage 
be  abroad,  for  personal  laws  follow  Frenchmen  wherever  they  go.  Toullier, 
Droit  Francois,  tome  i.  Nos.  118  and  576.  Repertoire  de  Jurisfrudeiice,  tit. 
Loi,  sec.  6.  It  was  testified  by  the  French  Consul  at  London,  in  Lacon  v.  Hig- 
gins,  2  Doicland  <^-  Ryland's  N.  P.  Cases,  38,  that  a  marriage  in  France,  con- 
trary to  the  prescribed  solemnities  in  art.  63,  64.  74,  of  the  code  Napoleon, 
•would  be  absolutely  null  and  void.  Mr.  .Justice  Story,  in  his  Com.  on  ihc  Con- 
flict of  Laws,  p.  117,  justly  questions  the  wisdom  of  these  stern  and  unrelenting 
rules  of  the  French  code. 

The  incidents  to  marriage  respecting  rights  and  property  under  the  operation 
and  collision  of  foreign  and  domestic  law,  have  been  a  fruitful  source  of  discus- 
sion among  foreign  jurists.     Their  refinements  and  speculations  have  been  ex- 
amined by  Mr.  Justice  Story,  (Com.  on  the   Conflict  of  Laics,  ch.  6.)  and  ho 
draws  the  following  conclusions  from  a  survey  of  the  writings  and  cases,  foreign 
and  domestic,  relating  to  the  subject.     (1.)  That  where  there  is  a  maniage  in  a 
foreign  country,  and  an  express  nuptial  contract  concerning  personal  property,  it 
will  be  sustained  every  where,  unless  it  contravenes  some  positive  i-ule  of  law  or 
policy.     But  as  to  real  property,  it  will  be  made  subservient  to  the  lex  rci  sita. 
(2.)  Where  such  a  contract  applies  to  personal  property,  and  there  is  a  change 
afterwards  of  the  matrimonial  domicil,  the  law  of  the  actual  domicil  will  govern 
as  to  future  acquisitions.     (3.)  If  there  be  no  such  contract,  the  matrimonial 
domicil  governs  all  the  personal  property  everywhere,  but  not  the  real  property. 
(4.)  The  matrimonial  domicil  governs  as  to  all  acquisitions  present  and  future, 
if  there  be  no  change  of  domicil.     If  there  be,  then  the  law  of  the  actual  domicil 
will  govern  as  to  future  acquisitions,  and  the  law  rei  sites  as  to  real  property. 
Storfs  Com.  on  the  Conflict  of  Laics,  p.  IGO,  161.     The  English  law,  accord- 
ing to  Lord  Eldon,  (Lashley  v.  Hogg,  cited  in  Roherison's  Appeal  Cases,  p.  4. 
Selkrig  V.  Davies,  2  Rose  Bank  Cases,  p.  99,)  is,  that  if  there  be  no  special 
contract,  the  law  of  the  actual  domicil  at  the  dissolution  of  tlie  marriage,  governs 
as  to  all  the  property,  whether  acquired  before  or  after  the  change  of  the  matri- 
monial domicil.     But  if  there  was  no  change  of  the  matrimonial  domicil,  the  law 
of  that  domicil,  governed  the  personal  property  wherever  acquired  and  wherever 
situated.     This  is  also  the  law  in  Louisiana.     Saul  v.  his  creditors,  17  Martin's 
Rep.  569.  603 — 5 ;  and  it  is  a  principle  which  best  harmonizes  with  the  analo- 
gies of  the  common  law.     Storfs  Com.  142,  143.     The  foreign  juiists  do  not 
generally  agi-ee  to  these  conclusions,  but  they  uisist  that  the  change  of  domicil 
after  marriage,  does  not  change  the  law  of  the  mati-imonial  domicil,  as  to  past  or 
future  acquisitions.     (Storfs  Com.  144 — 149.)     But  it  is  agreed  that  nuptial 
contracts  follow  the  parties  into  foreign  countries,  and  bind  them.     Murphy  v. 
Murphy,  5  Martin's  Rep.  83.     Decouche  v.  Savatier,  3  Johns.  Ch.  Rep.  190. 
Story  s  Corn.  155.     If,  however,  the  marriage  takes  place  in  a  foreign  countiy 
in  transitu,  and  where  the  parties  had  no  intention  of  fixing  their  domicil,  the 
law  of  the  actual  or  intended  domicil  of  the  parties  governs  the  case  as  to  the 
incidents  of  man-iage;  and  it  is  the  general  rule  that  if  the  husband  and  wife  had 
difterent  domicils  when  they  mairied,  the  domicil  of  the  husband  became  the  true 
and  only  matrimonial  domicil.     Le  Breton  v.   Nouchet,  3  Martin's  Rep.  60. 
Ford's  Curators  v.  Ford,  14  Ihid.  574.     This  is  the  opinion  of  all  the  foreign 
jurists.     Story's  Com.  163—166. 


LECTURE  XXVII. 


OF    THE    LAW   CONCERNING   DIVORCE. 

When  a  marriage  is  duly  made,  it  becomes  of  per- 
petual obligation,  and  cannot  be  renounced  at  the  plea- 
sure of  either  or  both  of  the  parties.  It  continues,  until 
dissolved  by  the  death  of  one  of  the  parties,  or  by 
divorce. 

(1.)  Of  Divorce  a  vinculo. 

By  the  ecclesiastical  law,  a  marriage  may  be  dissolved, 
and  declared  void  ah  initio,  for  canonical  causes  of  im- 
pediment, existing  previous  to  the  marriage.  Divorces 
a  vinculo  matrimonii,  said  Lord  Coke,"  are  cama  -prcccon- 
tractus,  causa  metus,  causa  impotentice  seufrigiditatis,  causa 
affinitatis,  causa  consa^iguinitatis.  We  have  seen  how  far 
a  marriage  may  be  adjudged  void,  as  being  procured  by 
fear  or  fraud,  or  contracted  within  the  forbidden  degrees. 
The  courts  in  Massachusetts,  Delaware,  Ohio,  North 
Carolina,  Alabama,  Illinois,  and  propably  in  other  states, 
are  authorized  by  statute  to  grant  divorces  caiisa  impotenticB; 
and  in  Connecticut,  imbecility  has  been  adjudged  suffi- 
cient to  dissolve  a  marriage,  on  the  ground  of  fraud.'' 
The  canonical  disabilities,  such  as  consanguinity,  and 
affinity,  and  corporeal  infirmity,    existing  prior  to  the 


a  Co.  Liu.  235.  a. 

''  Benton  v.  Benton,  1  Dai/s  Rep.  111.     Dane's  Ahr.  of  American  Laio,  ch. 
4G,  art.  9,  sec.  14.     RcvisedLaws  of  Illinois,  1833. 
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marriage,  render  it  voidable  only,  and  such  marriages 
are  valid  for  all  civil  purposes,  unless  sentence  of  nullity 
be  declared  in  the  lifetime  of  the  parties  ;  and  it  can- 
not be  declared  void  for  those  causes   after   the 
death  of  either  party."*     *But  the  civil  disabilities,     *96 
such  as  a  prior  marriage,  want  of  age,  or  idiocy, 
make  the  contract  void  ah  initio,  and  the  union  meretri- 
cious.''   In  New-York,  it  was  adjudged,  in  Burtisy.  Burtis,'^ 
that  corporeal  impotence  was  not,  under  the  existing 
laws,  a  cause  of  divorce,  and  that  the  English  law  of 
divorce  on  that  point  had  never  been  adopted.     The  new 
French  code  will  not  allow  such  an  allegation  by  the  hus- 
band f  and  Toullier^  condemns  a  decree  of  divorce  causa 
imjJotetiticB,  which  was  pronounced  in  France  in  1808,  as 
contrary  to  the  spirit  of  the  code,  and  leading  to  scanda- 
lous inquiry. 

Since  the  decision  above  mentioned,  the  jurisdiction  of 
the  court  of  chancery,  on  this  subject,  has  been  enlarged, 
and  the  New-York  Revised  Statutes  have  authorized  the 
chancellor,  on  a  suit  before  him  by  bill,  to  declare  void 


»  1  Blacks.  Com.  434, 435. 

''  Elliott  V.  GuiT,  2  Phillimore' s  Rep.  16.  Rex  v.  Wroxton,  4  Bar.  S^-  Adolph, 
640.  By  the  Massachusetts  Revised  Statutes,  1835,  all  marriages  prohibited  by 
law  on  account  of  consanguinity  or  affinity,  or  when  the  former  wife  or  husband  is 
living,  or  when  either  party  was  at  the  time  insane,  or  an  idiot,  or  between  a  white 
person  and  a  negro,  Indian,  or  mulatto,  are  declared  to  be  absolutely  void,  without 
a  decree  of  divorce,  or  other  legal  process ;  though,  if  the  case  be  doubtful  in  point 
of  fact,  a  libel  for  a  divorce  may  be  filed  and  prosecuted.  So,  if  persons  man-y 
under  the  age  of  consent,  and  separate  during  such  nonage,  and  not  cohabit  after- 
wards, the  marriage  is  void  without  any  decree  of  divorce.  Divorce  a  vinculo  may 
be  decreed  for  adultery  or  impotency  in  either  party,  or  when  either  is  sentenced 
to  confinement  in  the  state  prison.  The  issue  of  any  maniage  declared  null  by 
decree,  on  account  of  consanguinity  or  affinity,  or  of  any  marriage  between  a  white 
person  and  a  negro,  Indian,  or  mulatto,  are  to  be  deemed  illegitimate.  It  is  other- 
wise upon  the  dissolution  of  a  marriage  on  account  of  nonage,  insanity  or  idiocy. 
So  the  issue  is  also  legitimate  if  the  marriage  be  dissolved  for  bigamy,  provided 
the  second  marriage  was  contracted  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead. 

"=  1  Hopkins'  Rep.  557. 

^  Code  civil,  SiTt.  313.  ' 

«  Droit  Civil  Francois,  tome  i.  No.  525. 
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the  marriage  contract ;  1.  If  either  of  the  parties,  at  the 
time  of  the  marriage,  had  not  obtained  the  age  of  legal 
consent.  2.  If  the  former  husband  or  wife  of  the  party 
was  living,  and  the  marriage  in  force.  3.  If  one  of  the 
parties  was  an  idiot  or  lunatic.  4.  If  the  consent  of  one 
of  the  parties  was  obtained  by  force  or  fraud.  5.  If  one 
of  the  parties  was  physically  incapable  of  entering  into 
the  marriage  state.  All  issues  upon  the  legality  of  a 
marriage,  except  where  it  is  sought  to  be  annulled  on  the 
ground  of  the  physical  incapacity  of  one  of  the  parties, 
are  to  be  tried  by  a  jury  upon  the  award  of  a  feigned 
issue.'' 

It  is  further  provided,  that  a  marriage  shall  not  be  an- 
nulled for  the  first  cause  above  mentioned,  on  the  appli- 
cation of  a  party  who  was  of  legal  age  at  the  time  of 
the  marriage,  or  if  the  parties,  after  they  had  attained 
the  age  of  consent,  had  for  any  time  freely  cohabited  as 
husband  and  wife.  It  may  be  annulled  for  the 
second  cause  on  the  application  of  either  *party  *97 
during  the  life  of  the  other,  but  if  it  was  contracted 
in  good  faith,  and  with  the  full  belief  of  the  parties  that 
the  former  husband  or  wife  was  dead,  the  issue  thereof 
shall  be  entitled  to  succeed  to  the  estate  of  the  parent, 
equally  as  legitimate  children.  It  may  be  annulled  for 
the  third  cause,  on  the  application  of  any  relative  of  the 
idiot  or  lunatic  interested  to  avoid  the  marriage,  or  by 
his  next  friend.  But  any  free  cohabitation  of  husband 
and  wife  after  the  lunacy  has  ceased,  will  be  a  bar  to  the 
divorce;  and  the  children  of  a  marriage  annulled  on  the 
ground  of  lunacy  or  idiocy,  are  entitled  to  succeed,  as 
legitimate  children.  A  marriage  may  be  annulled  for 
the  fourth  cause  above  mentioned,  during  the  life  of  the 
parties,  on  the  application  of  the  party  whose  consent 
was  unduly  obtained,  provided  there  has  been  no  subse- 


N.  Y.  Revised  Statutes,  vol.  ii.  p.  142,  sec.  20.     Ibid.  175,  eec.  45. 
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quent  voluntary  cohabitation  as  husband  and  wife.  The 
custody  of  the  issue  of  such  a  marriage  is  to  be  given  to 
the  innocent  parent,  and  a  provision  for  their  education 
and  maintenance  out  of  the  estate  of  the  guilty  party.  A 
marriage  is  to  be  annulled  for  the  fifth  and  last  cause 
above  mentioned,  only  on  the  application  of  the  injured 
party,  and  the  suit  must  be  brought  within  two  years 
from  the  solemnization  of  the  marriage.* 

These  cases  are  all  founded  on  the  ground  of  the  nullity 
of  the  marriage  contract,  for  causes  existing  at  the  time 
it  was  formed ;  but  there  is  one  other  case  in  which  the 
marriage  contract  may  be  dissolved  for  a  cause  accruing 
subsequently.  During  the  period  of  our  colonial  govern- 
ment, for  more  than  one  hundred  years  preceding  the 
revolution,  no  divorce  took  place  in  the  colony  of  New- 
York  ;  and  for  many  years  after  New-York  became  an 
independent  state,  there  was  not  any  lawful  mode  of 
dissolving  a  marriage  in  the  lifetime  of  the  parties,  but 
by  a  special  act  of  the  legislature.  This  strictness  was 
productive  of  public  inconvenience,  and  often  forced  the 
parties,  in  cases  which  rendered  a  separation  fit 
*and  necessary,  to  some  other  state,  to  avail  them-  *9S 
selves  of  a  more  easy  and  certain  remedy.  At 
length,  the  legislature,  in  1787,  authorized  the  court  of 
chancery  to  pronounce  divorces  a  vinculo,  in  the  single 
case  of  adultery,  upon  a  bill  filed  by  the  party  aggrieved. 
As  the  law  in  New- York  now  stands,  a  bill  for  a  divorce 
for  adulter}'-,  committed  by  either  husband  or  wife,  can 
be  sustained  in  three  cases  only  ;  (1.)  If  the  married  par- 
ties are  inhabitants  of  the  state,  at  the  time  of  the  com- 
mission of  the  adulteiy :  (2.)  If  the  marriage  took  place 
in  the  state,  and  the  party  injured  be  an  actual  resident 
at  the  time  of  the  adultery  committed,  and  at  the  time  of 
filing  the  bill :  (3.)  If  the  adultery  was  committed  in  the  - 


»  N.  Y.  R.  S.,  vol.  ii.  p.  142,  143.  sec  -21—33. 
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State,  and  the  injured  party,  at  the  time  of  filing  the  bill, 
be  an  actual  inhabitant  of  the  state.*  If  the  defendant 
answers  the  bill,  and  denies  the  charge,  a  feigned  issue 
is  to  be  awarded,  under  the  direction  of  the  chancellor, 
to  try  the  truth  of  the  charge  before  a  jury,  in  a  court  of 
law.  Upon  the  trial  of  the  issue,  the  fact  must  be  suffi- 
ciently proved  by  testimony,  independent  of  the  confes- 
sion of  the  party ;  for,  to  guard  against  all  kind  of  im- 
proper influence,  collusion,  and  fraud,  it  is  the  general 
policy  of  the  law  on  this  subject,  not  to  proceed  solely 
upon  the  ground  of  the  confession  of  the  party  to  a  dis- 
solution of  the  marriage  contract.  The  rule  that  the 
confession  of  the  party  was  not  sufficient,  unless  sup- 
ported by  other  proof,  was  derived  from  the  canon  law, 
and  arose  from  the  jealousy  that  the  confession  might  be 
extorted,  or  made  collusively,  in  order  to  furnish  means  to 
effect  a  divorce.^ 

If  the  defendant  suflfers  the  bill  to  be  taken  ])ro 
*99  confesso,  *or  admits  the  charge,  it  would  be  equally 
dangerous  to  act  upon  that  admission  of  the  bill, 
and  the  statute  therefore  directs,  that  the  case  be  referred 
to  a  master  in  chancery,  to  take  proof  of  the  adultery, 
and  to  report  the  same,  with  his  opinion  thereon.  If  the 
report  of  the  master,  or  the  verdict  of  the  jury,  as  the 
case  may  be,  shall  satisfy  the  chancellor  of  the  truth  of 
the  charge  of  adultery,  he  may  then  decree  a  dissolution 
of  the  marriage  j  but  this  dissolution  is  not,  under  certain 


»  Nero-York  Revised  Statutes,  vol.  ii.  p.  144.  sec.  38,  39.  It  was  adjudged 
in  New-Jersey,  in  the  case  of  the  State  v.  Lash,  1  Harrison  R.  380,  that  a  mar- 
ried man  was  not  guilty  oi  adultery,  in  having  carnal  connection  with  an  unmar- 
ried woman. 

b  Burns'  Eccl.  Law,  tit.  Marriage,  sec.  11.  Trait6  de  V Adulter e,  par 
Fournel,  p.  160.  Baxter  v.  Baxter,  1  Mass.  Rep.  346.  Betts  v.  Betts,  1  Johns. 
Ch.  Rep.  197.  By  the  New-York  Revised  Statutes,  \o\.  ii.  p.  144.  sec.  36,  no 
sentence  of  nuUity  of  marriage  can  be  pronounced  solely  on  the  declarations  or 
confessions  of  the  parties,  but  other  satisfactory  evidence  of  the  existence  of  the 
facts,  on  which  the  decree  is  to  be  founded,  must  be  required. 
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circumstances,  to  affect  the  legitimacy  of  the  children. 
If  the  wife  be  the  complainant,  tlie  legitimacy  of  any 
children  of  the  marriage,  born  or  begotten  of  her  before 
the  filing  of  the  bill,  are  not  to  be  affected  by  the  decree ; 
and  if  the  husband  be  the  complainant,  the  legitimacy  of 
children,  born  or  begotten  before  the  commission  of  the 
offence  charged,  are  not  affected  by  the  decree,  though 
the  legitimacy  of  other  children  of  the  wife  may  be  de- 
termined by  the  court  upon  the  proofs  in  the  cause.*  The 
defendant,  by  way  of  punishment  for  the  guilt,  is  disa- 
bled from  remarrying  during  the  life  of  the  other  party .'' 
The  statute  further  provides,  that  if  the  wife  be  the 
complainant,  the  court  is  to  make  a  suitable  allowance, 
in  sound  discretion,  out  of  the  defendant's  property,  for 
the  maintenance  of  her  and  her  children,  and  to  compel 
the  defendant  to  abide  the  decree.  The  chancellor  is 
also  to  give  to  the  wife,  being  the  injured  party,  the  ab- 
solute enjoyment  of  any  real  estate  belonging  to  her,  or  of 
any  personal  property  derived  by  title  through  her,  or 
acquired  by  her  industry.'^     If,  on  the  other  hand,  the 


*  N.  Y.  Revised  Statutes,  vol.  ii.  p.  145.  sec.  40,  41.  43,  44. 

''  Ibid.  sec.  49. 

"=  Pending  a  suit  in  chancer}'  by  the  wife  for  a  divorce,  it  is  a  general  rule  of 
ecclesiastical  law  that  the  court  may,  under  proper  circumstances,  and  in  its  dis- 
cretion, allow  the  wife,  by  an  order  on  the  husband,  a  sum  of  money  for  carrying- 
on  the  suit  as  well  as  for  intermediate  alimony.  2  Dickens,  498.  582.  Oughton,. 
306.  tit.  206—209.  sect.  7.  Fournel,  Traife  de  V Adult.  365.  Burns,  tit.  Mar- 
riage, ch.  11.  sect.  8.  2  Haggard,  199.  204.  MLx  v.  MLx,  1  Johnson's  Ch. 
R.  108.  Denton  v.  Denton,  Ibid.  364.  The  New-York  Revised  Statutes,  vol. 
ii.  148.  sect.  58,  have  expressly  enforced  this  reasonable  doctrine,  by  declaring 
that  in  every  suit  for  a  divorce  or  separation,  the  court,  in  its  discretion,  may  re- 
quire the  husband  to  pay  any  sum  necessary  to  enable  the  wife  to  cairy  on  th& 
suit  during  its  pendency.  But  if  the  bill  for  divorce  be  filed  by  the  husband,, 
the  wife  wall  not  be  allowed  alimony,  or  an  order  for  monies  to  enable  her  to 
defend  the  suit  until  she  has  by  answer  disclosed  the  natui-e  of  her  defence, 
Lewis  V.  Lewis,  3  Johnson's  Ch.  R.  519.  In  North  Carolina,  the  courts  have 
no  power  to  assist  the  wife  in  the  above  cases,  pendente  lite,  and  Mr.  Justice 
Gaston  questions  the  policy  of  giving  any  such  power.  WUson  v.  Wilson,  2  Dev. 
tf-  Battle,  377.  I  am  entirely  convmced,  however,  from  my  own  judicial  experi- 
ence, that  such  a  discretion  is  properly  confided  to  the  courts. 
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husband  be  the  complainant,  then  he  is  entitled  to  retain 

the  same  interest  in  his  wife's  real  estate,  which  he  would 

have  had  if  the  marriage  had  continued ;  and  he  is  also 

entitled  to  her  personal  estate  and  choses  in  action  which 

she  possessed  at  the  time  of  the  divorce,  equally  as 

*100  if  *the  marriage  had  continued;  and  the  wife  loses 

her  title  to  dower,  and  to  a  distributive  share  in 

the  husband's  personal  estate.^ 

These  are  the  statute  provisions  in  New- York,  on  the 
subject  of  a  divorce  a  vinculo  matrimonii ;  and  it  is  requi- 
site, if  the  marriage  w^as  solemnized  out  of  the  state,  dis- 
tinctly and  certainly  to  appear  upon  the  bill,  that  both 
parties  were  inhabitants  of  the  state  at  the  time  of  the 
commission  of  the  adultery ;  or  that  the  offence  was  com^ 
mitted  within  the  state,  and  the  injured  party  an  actual 
inhabitant  at  the  time  of  exhibiting  the  bill.  It  must  also 
appear,  if  the  parties  were  married  within  the  state,  that 
the  complainant  was  an  actual  resident  at  the  time  of  the 
offence,  and  of  bringing  the  suit;  and  this  means,  that 
the  party's  domicil  was  here,  or  that  he  had  fixed  his 
residence  animo  manendi.^     Though  the  fact  of  adultery 


^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  145,  14G.  sec.  45—48.  The  Revised 
Statutes  of  Massachusetts,  of  1835,  give  the  court  similar  discretion  on  divorce, 
touching  the  care  and  maintenance  of  the  minor  children,  and  the  restoration  to 
the  \nk  of  her  estate,  and  of  alimony,  if  necessary,  if  she  be  the  innocent  party. 
Ibid,  part  2.  tit.  7.  ch.  76.  sec.  27,  28.  So,  in  New-Jersey  the  jurisdiction  in  all 
cases  of  divorce  is  in  the  court  of  chancery  proceeding  regularly  by  bill  as  in  other 
cases.  The  bill  may  be  filed,  if  either  party  was  an  inhabitant  of  the  state  at 
the  time  of  the  injury  complained  of;  or  where  the  marriage  was  in  the  state 
and  the  complainant  a  resident  at  the  time  of  the  injury  and  filing  the  bill ; — or 
where  the  adultery  was  committed  in  the  state,  and  either  party  a  resident  when 
the  bill  was  filed.     Elmer's  Digest,  139. 

b  Mix  V.  Mix,  1  Jolms.  Ch.  Rep.  204.  Williamson  v.  PaVisien,  Ibid.  389. 
N.  Y.  Revised  Statutes,  vol.  ii.  p.  144.  sec.  33.  It  was  declared,  in  Indiana, 
by  law,  in  1820 — 1830,  that  the  laws  concerning  divorce  applied  only  to  citizens 
who  had  resided  a  year  within  the  state.  In  Ohio,  no  petition  for  a  divorce  is 
sustained,  unless  the  husband  or  wife  applying  has  been  a  bona  fide  resident  in 
the  state  for  two  years,  and  an  actual  resident,  at  the  time,  of  the  county  where 
the  application  is  made.  In  that  case  the  application  is  to  be  sustained,  whether 
the  marriage,  or  the  cause  of  divorce  occurred  within  the  state,  or  elsewhere, 
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be  made  out,  it  does  not  follow,  as  a  matter  of  course, 
that  a  divorce  is  to  be  awarded,  for  the  remedy  by  di- 
vorce is  purely  a  civil  and  private  prosecution,  under  the 
control  and  at  the  volition  of  the  party  aggrieved,  and  he 
may  bar  himself  of  the  remedy,  in  several  ways,  by  his 
own  act.  (1.)  Neither  party  can  obtain  a  divorce  for 
adultery,  if  the  other  party  recriminates,  and  can  prove 
a  correspondent  infidelity.  The  ddectJim,  in  that  case, 
must  be  of  the  same  kind  and  not  an  offence  of  a  diffe- 
rent character.'^  The  compensatio  criminis  is  the  standard 
canon  law  of  England  in  questions  of  divorce,  and  it  is 
founded  on  the  principle  that  a  man  cannot  be  permitted 
to  complain  of  the  breach  of  a  contract  which  he  had  first 
violated ;  and  the  same  principle,  it  is  to  be  presmned, 
prevails  in  these  United  States.^  (2.)  So,  if  the  in- 
jured *party,  subsequently  to  the  adultery,  cohabits  *101 
with  the  other,  or  is  otherwise  reconciled  to  the 
other,  after  just  grounds  of  belief  in  the  fact,  it  is,  in 
judgment  of  law,  a  remission  of  the  offence,  and  a  bar 
to   the    divorce.     This    is    a    general   principle    every 


Statutes  of  Ohio,  1824,  1827.  In  Micliigan,  the  petitioner  in  equity  for  a 
divorce  must  have  been  a  resident  of  three  years.  Act  of  April  4th,  1833.  In 
Vermont,  the  petitioner  for  a  divorce  must  have  had  a  permanent  residence  of  one 
year,  and  the  cause  for  it  must  have  happened  within  the  state.  Laws  of  Ver- 
mont,  edit.  1824,  p.  365,  366.  This  is  the  law  also  in  Missouri,  R.  8.  of  Mis- 
.  souri,  1835,  p.  225.  In  Maine,  it  is  held  not  to  be  necessary,  as  a  foundation  of 
jurisdiction  in  a  suit  for  a  divoi-ce,  unless  made  so  by  positive  statute,  that  the 
fact  of  adultery  should  have  been  committed  within  the  state,  in  whose  tribunals 
a  decree  of  divorce  is  sought  for  that  cause.  Harding  v.  Alden,  9  Greenleafs 
Rep.  140. 

^  Johnson  v.  .Johnson,  4  Paige^s  Rep.  460.  The  English  ecclesiastical 
courts  do  not  require  the  recriminatory  charge  in  bar  of  the  suit  to  be  of  the  like 
character.  Cruelty,  desertion,  &c.,  may  be  sufficient.  The  counter  charge  may 
be  made  in  a  supplemental  answer,  or  by  a  cross  bill,  if  it  ai'ises  after  the  com- 
mencement of  the  suit,  and  before  the  final  decree.     Smith  v.  Smith,  Ibid.  432. 

''  Oughton's  Ordo  Judiciorum,  vol.  i.  tit.  214.  Forster  v.  Forster,  1  Hag- 
gard's Consist.  Rep.  144.  Proctor  v.  Proctor,  2  ibid.  292.  Chambers  v. 
Chambers,  1  ibid.  439.  Astley  v.  Astley,  1  Hagg.  Eccl.  Rep.  714.  Beeby  v. 
Beehy,  ibid.  7^9.  Wood  v.  Wood,  2  Pmg-e's  i2e^.  108.  Whittington  v.  Whit- 
tinglon,  2  Dev.  S/-  Battle,  64.  . 
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where  pervading  this  branch  of  jurisprudence.*  (3.)  By- 
active  procurement,  or  passive  and  conscious  tole- 
ration of  his  wife's  guilty  conduct.''  It  is  also  well 
established,  that  though  mere  time  is  no  bar  in  the  case 
of  a  woman,''  yet  that  lapse  of  time,  or  a  long  tacit  ac- 
quiescence of  the  husband  in  his  wife's  infidehty,  even 
without  cohabitation,  but  without  any  disability  on  his 
part  to  prosecute,  will  be  deemed  equivalent  to  a  condo- 
natio  wjuria,  and  bar  a  prosecution  for  a  divorce,  unless 
the  delay  be  satisfactorily  accounted  for.  The  husband 
is  not  to  be  permitted,  at  any  distance  of  time,  to  agitate 
such  inquiries,  and  especially  where  his  tacit  acquies- 
cence continued  after  his  wife  had  formed  another  ma- 
trimonial connexion,  and  he  slumbered,  in  uncomplaining 
silence,  until  she  became  the  mother  of  a  new  race  of 


^  OuglitorCs  Ordo,  ub  supra.  Burns'  Eccl.  Laio,  tit.  Marriage,  sec.  11. 
1  Ersk.  Inst.  113,  114.  6  Mass.  Rep.  147.  anon.  Williamson  v.  Williamson, 
1  Johns.  Ch.  Rep.  492.  Condonation  is  a  conditional  forgiveness,  and  founded 
on  a  full  knowledge  of  all  antecedent  guilt.  Bramwell  v.  Bramwell,  3  Hagg. 
Eccl.  Rep.  629.  Ibid.  351.  Delliber  v.  Delliber,  9  Conn.  Rep.  233.  See, 
also,  Code  Napoleon,  art.  272.  Civil  Code  of  Louisana,  art.  149.  Van 
Leeuwen's  Com.  on  the  Roman-Dutch  Law,  p.  84,  to  the  same  point  of  condona- 
tion. Condonation  is  not  presumed  as  a  bar  so  readily  against  the  wife  as  against 
the  husband,  for  she  has  not  the  same  control.  Condonation  is  accompanied 
with  an  implied  condition,  that  the  injury  shall  not  be  repeated ;  and  a  breach  of 
the  condition,  even  though  committed  out  of  the  jurisdiction  of  the  court,  revives 
the  right  to  a  remedy  for  tlie  former  injury.  Durant  v.  Durant,  1  Hagg.  Eccl. 
Rep.  733.  752.  761.  786.  793.  Johnson  v.  Johnson,  4  Paige's  Rep.  460. 
Condonation  is  accompanied  with  this  further  condition  in  the  English  law,  that 
the  wife  shall  be  treated  with  conjugal  kindness.  Durant  v.  Durant,  sup. 
Bramwell  v.  Bramwell,  3  Hagg.  Ecc.  R.  635.  Johnson  v.  Johnson,  14  Wen- 
dell, 637.  A  guilty  connivance  on  the  part  of  the  wife  to  her  husband's  adultery, 
is  not  to  be  established  without  grave  and  conclusive  proof.  3  Hagg.  Eccl. 
Rep.  351. 

■^  To  constitute  a  bar,  by  the  ecclesiastical  law,  to  the  husband's  complaint  of 
the  adultery  of  the  wife,  ai-ising  from  his  presumed  consent,  there  must  be  corrupt 
connivance  on  his  part.  He  must  intentionally  invite,  or  encourage  licentious 
conduct  in  the  wife,  or  be  knowingly  accessary  or  privy  to  the  adultery.  Rogers 
V.  Rogers,  3  Hagg.  Eccl.  Rep.  57.  Rix  v,  Rix,  ibid.  74.  Timraings  v.  Tim- 
mings,  ibid.  7G.  Levering  v.  Lovering,  ibid.  85.  Moorsom  v.  Moorsom,  ibid. 
87.  Crewe  v.  Crewe,  ibid.  129. 131.  133.  Hoar  v.  Hoar,  ibid.  137.  Gilpin 
V.  Gilpin,  ibid.  150. 

<=  Popkin  V.  Popkin,  1  Hagg.  Eccl.  Rep.  765,  note. 
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children.*  The  statute  law  of  New-York  has  declared, 
that  the  court  may  refuse  to  decree  a  divorce,  though  the 
fact  of  adultery  be  established.  (1.)  If  the  offence  was 
committed  by  the  procurement  or  with  the  connivance 
of  the  complainant.  (2.)  If  it  has  been  forgiven,  and  the 
forgiveness  proved  by  express  proof,  or  by  the  voluntary 
cohabitation  of  the  parties  with  knowledge  of  the  fact. 
(3.)  Where  the  suit  has  not  been  brought  within 
five  *years  after  the  knowledge  of  the  adultery.  *102 
(4.)  Or  where  the  complainant  has  been  guilty  of 
the  same  offence.''  All  these  exceptions,  except  the 
positive  limitation  as  to  time,  were,  as  we  have  already 
seen,  settled  and  acknowledged  principles  of  general 
jurisprudence  applicable  to  the  subject. 

The  policy  of  New- York  has  been  against  divorces 
from  the  marriage  contract,  except  for  adultery.  We 
meet  with  a  great  variety  of  practice  and  opinion  on  this 
subject,  in  this  country  and  in  Europe,  and  among  an- 
cient and  modern  nations  ;  but  the  stronger  authority, 
and  the  better  policy,  are  in  favour  of  the  stability  of  the 
marriage  union.  The  ancient  Athenians  allowed  di- 
vorces with  great  latitude,  but  they  were  placed  under 
one  important  check,  for  the  party  suing  for  a  divorce 
was  obliged  to  appeal  to  the  magistrate,  state  the  grounds 
of  complaint,  and  submit  to  his  judgment.  It  was  a  re- 
gular action,  analogous  in  substance  to  a  bill  in  chancery ; 
and  if  the  wife  was  the  prosecutor,  she  was  obliged  to  ap- 
pear in  person,  and  not  by  a  proctor.<=  The  Greeks  were 
comparatively  exemplary  in  their  domestic  relations,  but 
the  graver  Romans  permitted  the  liberty  of  divorce  to  a 
most  injurious  and  shameful  degree.     The  maxim  of  the 


*  Williamson  v.  Williamson,  ub  supra.  Best  v.  Best,  2  PhillimoTe' s  Rep. 
161.  Mortimer  v.  Mortimer,  2  Hagg.  Consist.  Rep.  313.  Whittington  v. 
Whittington,  2  Dev.  ^  Eatt.  64. 

^  N.  Y.  Revised  Statntes,  vol.  ii.  p.  145.  sec.  42. 

<=  Plutarch's  Life  of  Alcibiades.  Potter's  Greek  Antiq,  296,  297  Tay- 
lor''s  Elements  of  the  Civil  Law,  352,  353. 
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civil  law  was  that  matrimonia  debent  esse  libera.  Either 
party  might  renounce  the  marriage  union  at  pleasure. 
It  was  termed  divortium  sine  causa,  or  sine  idla  querela  ; 
and  the  principle  is  solemnly  laid  down  in  the  Pandects, 
that  bona  gratia  matrimonium  dissolviUir.^  We  find  the 
Roman  lawyers  discussing  questions  of  property  de- 
pending upon  these  voluntary  divorces,  or  in  which  Titia 
divortium  a  Seio  fecit ;  Mcevia  Titio  repudium  misit.^  This 
facility  of  separation  tended  to  destroy  all  mutual  confi- 
dence, and  to  inflame  every  trifling  dispute.  The 
*103  abuse  of  divorce  prevailed  *in  the  most  polished 
ages  of  the  Roman  republic,  and  it  was  unknown 
in  its  early  history.  Though  the  twelve  tables  gave  to 
the  husband  the  freedom  of  divorcfe,  yet  the  republic  had 
subsisted  500  years  when  the  first  instance  of  a  divorce 
occurred.'^  The  Emperor  Augustus  endeavoured  by  law 
to  put  some  restraint  upon  the  facility  of  divorce  f  but 
the  check  was  overpowered  by  the  influence  and  corrup- 
tion of  manners.  Voluntary  divorces  were  abolished  by 
one  of  the  novels  of  Justinian,  and  they  were  afterwards 


»  Dig.  24.  157.  62  and  64. 

''  Dig-  24.  3.  34  and  38.  See  also,  Heinecc.  Antiq.  Rom.  App.  lib.  i.  No.  44 
to  49,  where  the  learning  on  the  subject  is  abundant. 

"=  The  Institutions,  of  Romulus,  tending  to  render  the  manriage  union  indis- 
soluble, were  very  much  jsraised  by  Dionysius  of  HalicarHassus,  Antiq.  Rom. 
lib.  2.  According  to  Plutarch,  Romulus  instituted,  that  if  the  husband  aban- 
doned his  wife  without  due  cause,  he  forfeited  one  half  of  his  goods  to  the  wife, 
and  the  other  half  to  the  Goddess  Ceres.  How  beautifully  Horace  recommended 
the  value  and  continuance  of  the  marriage  union,  must  be  familiar  to  evei-y  clas- 
sical scholar : 

Felices  ter  et  amplius, 

Qiios  irrupta  tenet  copula ;  nee  malis 

Divulsvs  Querimoniis, 

Suprema  citius  solvet  amor  die. 

Lib.  1.  car.  13. 
On  the  other  hand  the  Roman  philosophers,  poets  and  satirists,  held  up  to  public 
scorn  and  indignation  the  wanton  and  exti'eme  abuse  of  the  liberty  of  divorce. 
Seneca  de  Benef.  iii.  16.    Martial,  vi.  7.    Ibid.  lib.  9.  Epig.  16.    Juvenal,  Sat. 
a.  v.  228. 

J  Suet.  ad.  Aug.  34. 
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revived  by  another  novel  of  the  Emperor  Justin.*  In  the 
novel  restoring  the  unlimited  freedom  of  divorce,  the  rea- 
sons for  it  are  assigned  ;  and  while  it  was  admitted  that 
nothing  ought  to  be  held  so  sacred  in  civil  society  as 
marriage,  it  was  declared,  that  the  hatred,  misery,  and 
crimes,  which  often  flowed  from  indissoluble  connexions, 
required,  as  a  necessary  remedy,  the  restoration  of  the 
old  law,  by  which  marriage  was  dissolved  by  mutual 
will  and  consent.*"  This  practice  of  divorce  is  under- 
stood to  have  continued  in  the  Byzantine  or  eastern  em- 
pire, to  the  9th  or  10th  century,  and  until  it  was  finally 
subdued  by  the  influence  of  Christianity. 

In  modern  Europe  divorces  are  not  allowed  in  the 
Roman  Catholic  countries,  because  marriage  is 
considered  a  *sacrament,  and  held  indissoluble  *104 
during  the  life  of  the  parties.  This  was  formerly 
the  case  in  France  ;*=  and  it  was  the  general  doctrine  in 
the  Latin,  though  not  so  either  in  the  Greek  or  Protestant 
churches.*^  But  the  French  revolution,  like  a  mighty 
inundation,  swept  away  at  once  the  laws  and  usages  of 
ages ;  and,  at  one  period,  the  French  government  seemed 
to  have,  declared  war  against  the  marriage  contract,  and 
six  thousand  divorces  are  said  to  have  taken  place,  in 
the  city  of  Paris,  in  the  space  of  two  years  and  three 


a  Diet,  du  Dig.  tit.  Divorce,  No.  617,  618.     Nov.  U7 .  c.  8,  9. 

b  Nov.  140. 

<:  2  Domat.  651.  Trail6  de  V Adult.,  par  Fournel,  366.  370.  Trait6  dit 
Contrat  de  Mariage,  par  Pothier,  sec.  462.  466.  467. 

^  The  canon  of  the  Council  of  Trent,  de  sacramento  matrimonii,  in  1563, 
recognized  the  indissolubihty  of  the  marriage  tie.  The  facility  of  divorces  in 
Protestant  Germany,  is  deemed,  by  a  late  well-informed  traveller,  (RusseWs 
Tour  in  Germany,)  to  be  no  less  injurious  than  the  absolute  indissolubility  of 
that  relation  in  Catholic  countries.  In  1817,  3000  marriages  were  dissolved  in 
Pnissia  !  The  Prussian  code  of  1794,  prepared  and  published  under  Frederick 
William  III.,  gave  great  and  dangerous  facility  to  divorce,  by  allowing  it  for 
many  causes  fatal  to  the  stability  and  sanctity  of  the  contract.  In  Austria  divorce 
between  Protestants  may  be  had,  not  only  for  several  substantial  causes,  but  at 
the  request  of  both  parties,  on  the  ground  of  unconquerable  aversion.  Turn- 
bull's  Austria,  vol.  ii.  p.  213. 

Vol.  II.  16 
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months.^  The  code  Napoleon  regards  marriage  only  as 
a  civil  contract,  and  allows  divorces  not  only  for  several 
reasonable  causes,  such  as  adultery,  and  grievous  injuries, 
to  be  submitted  to  a  judicial  tribunal,  but  also  without 
cause,  and  founded  merely  upon  mutual  consent,  accord- 
ing to  the  usage  of  the  ancient  Romans.  This  consent 
is  subjected  to  several  restraints,  which  do  in  fact  create 
very  great  and  serious  checks  upon  the  abuse  of  the 
privilege.^  By  the  Dutch  law,  there  are  but  two  just 
causes  of  divorce  a  vinculo,  viz.  adultery  and  malicious 
desertion  f  and,  by  the  English  law,  a  marriage,  valid 
in  its  commencement,  cannot  be  dissolved  for  any  cause, 
without  an  act  of  Parliament.'^  This  was  not  the  case 
in  England  anciently  f  and  until  the  44th  Eliz.  divorces 

a  vinculo  were  allowed  for  adultery.  But  in  Fo- 
*105   liamb''s    *case,  44  Eliz.,   it  was  held,   in  the  star 

chamber,  that  adultery  was  only  a  cause  of  divorce 
a  mensa  et  thoro,^  and  the  archbishop  of  Canterbury  said, 
in  that  case,  it  had  been  so  settled  before  him,  on  appeal, 
by  many  divines  and  civilians. 

In  some  of  the  United  States,^  divorces  are  restrained, 
even  by  constitutional  provisions,  which  require  to  every 
vahd  divorce,  the  assent  of  two  thirds  of  each  branch  of 


^  Quarterly  Review,  No.  56,  p.  509. 

^  Code  Napoleon,  No.  233.  275  to  297.  TouUier,  in  his  commentaries  on 
the  code,  cannot  withhold  his  astonishment  at  the  perversion  of  moral  sentime;nt 
which  prevailed,  even  among  the  enlightened  and  exalted  jurisconsults  of  ancient 
Rome,  on  the  subject  of  the  right  of  divorce.  Droit  Civil  Francais,  tome  6> 
No.  294—298. 

<=  Voet,  de  Divortiis  et  Repudiis,  sec.  5,  lib.  24,  tit.  2.  So,  by  the  Scots  law, 
there  are  two  admissible  causes  of  divorce,  adulteiy  and  wilful  desertion  by  either 
party.     Bell's  Principles  of  the  Law  of  Scotland,  p.  419,  420. 

^  1  Blacks.  Com.  441. 

«  Bracton,  fol.  92. 

'  Moore's  Rep.  683.  pi.  942.     3  Salk.  138. 

£  Georgia,  Mississippi,  and  Alahavia.  In  Georgia  two  concurring  verdicts 
of  special  juries  are  conclusive  on  the  subject  of  divorce,  whether  absolute  or  only 
limited.  There  had  been  from  1800  to  1837,  291  legislative  divorces.  Prince's 
Dig.  2d  edit.  p.  187. 
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the  legislature,  founded  on  a  previous  judicial  investiga- 
tion and  decision.  The  policy  of  other  states  is  exceed- 
ingly various  on  this  subject.  In  several  of  them^  no 
divorce  is  granted,  but  by  a  special  act  of  the  legislature, 
according  to  the  English  practice ;  and  in  others,''  the 
legislature  itself  is  restrained  from  granting  them,  but  it 
may  confer  the  power  on  the  courts  of  justice.  So  strict 
and  scrupulous  has  been  the  policy  of  South  Carolina, 
that  there  is  no  instance  in  that  state,  since  the  revolu- 
tion, of  a  divorce  of  any  kind,  either  by  the  sentence  of 
a  court  of  justice,  or  by  act  of  the  legislature."^  In  all 
the  other  states,  divorces  a  vinculo  may  be  granted  by 
the  courts  of  justice  for  adultery.^  In  New- York  the 
jurisdiction  of  the  court  as  to  absolute  divorces,  for 
causes  subsequent  to  the  marriage,  is  confined  to  the 
single  case  of  adultery  ;  but  in  most  of  the  other  states,*" 

*  Marylarid,  Virginia  and  South  Carolina.  In  some  of  the  states  olivorces 
by  special  acts  of  the  legislature  are  very  common.  In  1836,  divorces  a  vinculo 
were  granted  by  the  legislature  of  Illinois  without  any  cause  assigned,  and  in 
^837  by  that  of  Missouri,  but  in  the  latter  state,  the  equity  side  of  the  circuit 
courts  has  regular  jurisdiction  conferred  by  statute  over  cases  of  divorce.  R.  S. 
of  Missouri,  183.5,  p.  225.  In  all  the  states  the  legislatures  may  in  their  dis- 
cretion grant  divorces  in  extraordinary  cases,  and  they  occasionally  exercise  the 
power.  Cases  of  this  kind  occurred  before  the  legislatures  of  Connecticut  and 
New-York  in  1839,  1S40. 

The  congress  of  the  United  States,  by  an  act  of  the  1.5th  of  May,  1826,  eh.  46, 
annulled  several  acts  passed  by  the  governor  and  legislative  council  of  the  Terri- 
tory of  Florida,  granting  divorces.  This  is  an  instance  of  a  strong  national  con- 
demnation of  the  jiractice  of  granting  legislative  divorces. 

^   Tennessee,  North  Carolina,  Arkansas  and'  Michigan. 

"^  South  Carolina  Equity  Re2)orts,\o\.  i.     Int.  p.  54.     Vol.  ii.  p.  C46. 

■*  In  Louisiana,  by  statute  in  1827,  a  divorce  a  vinculo  for  adultery  may  be 
obtained  by  judicial  decree.  •  Adams  v.  Hurst,  9  Loui.  Rep.  243.  The  civil 
code  of  Louisiana,  art.  133,  says  that  marriage  may  be  dissolved  by  a  divorce 
legally  obtained,  but  it  does  not  define  the  causes  that  will  authorize  it. 

^  Maine,  New-Hampshire,  Massachusetts,  Connecticut,  Vermont,  Nciv-Jer- 
sey,  Pennsylvania,  Ohio,  Indiana,  Michigan,  Kentucky,  Illinois,  Mississippi, 
Missouri,  North  Carolina,  &c.  In  1809,  wilful  desertion,  without  cause,  for 
five,  year?,  was  made  ground  for  a  decree  of  divorce  in  the  state  of  Maine,  but  the 
divorce  was  not  to  bar  the  issue  from  inheriting ;  and  if  the  wife  was  the  libel- 
lant,  she  was  to  be  entitled  to  her  dower.  In  Massachusetts,  by  act  of  1338,  and 
in  New-Jersey,  by  act  of  1820,  the  like  wilful  desertion  for  five  years  without  con- 
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in  addition  to  adultery,  intolerable  ill  usage,  or  wilful 
desertion,  or  unheard  of  absence,  or  habitual  drunken- 


sent,  was  made  a  ground  of  divorce.  In  North  Carolina,  by  statute,  in  1814,  the 
superior  courts  were  authorized  to  grant  divorces  in  two  cases  only.  (1.)  For 
impotency  at  the  time  of  the  marriage,  and  continuing.  (2.)  For  adultery.  But 
the  act  of  1827  gave  the  courts  an  unlimited  discretion  to  grant  divorces,  either 
a  vinculo,  or  a  mensa  et  thoro,  whenever  the  court  should  be  satisfied  that  jus- 
tice required  it.  This  vast  power  and  discretion  were  found  by  the  supreme 
court  to  be  exceedingly  emhajxassing  and  painful  in  the  exercise,  and  of  which 
we  have  a  striking  instance  in  the  case  of  Scroggin  v.  Scroggin,  3  Dev.  Rep.  540. 
A  statute  in  that  state,  of  1805,  made  adulter)'  an  indictable  offence.  So,  adul- 
tery and  fornication  between  parties  living  together  in  that  condition,  are  indict- 
able offences  in  Alabama.  Laws  of  Alabama,  p.  224.  Griffiths  Late  Register, 
h.  t.  1  New-Hampshire  Rep.  198.  Reeve^s  Domestic  Relations,  205.  Brack- 
enridge's  Late  Miscellanies,  421.  Laws  of  Vermont,  edit.  1825,  p.  3C3.  Re- 
vised Laws  of  Illinois,  1833.  By  an  act  of  4th  December,  1833,  in  Illinois,  the 
courts  of  chancery  were  authorized,  in  addition  to  the  already  assigned  causes  for 
a  divorce,  upon  pleadings  and  proofs,  to  deci-ee  di\orces  a  vinculo,  "  if  they 
should  be  satisfied  of  the  expediency  of  making  such  a  decree." 

In  Indiana  and  Missouri  divorces  a  mnculo  are  granted  for  impotency,  former 
subsisting  marriage,  adultery,  abandonment  by  either  party  for  two  years,  con- 
demnation for  a  felony,  barbarous  and  inhuman  treatment  by  the  husband,  or  his 
habitual  drunkenness  for  two  years,  and  also  "  in  any  other  case  where  the  court, 
in  theh  discretion,  shall  consider  it  reasonable  and  proper  that  a  divorce  should  be 
granted."  2  Blackf.  Ind.  Rep.  408.  Revised  Statnies  of  Lidiana,  1838,  p. 
242.  R.  S.  of  Missouri,  1835,  p.  225.  In  Tennessee,  under  the  act  of  1799, 
a  divorce  a  vinculo  was  sustained  for  adultery  and  malicious  absence,  though  the 
marriage  was  in  another  state;  but  the  party  entitled  must  be  a  citizen  of  the 
state,  and  resident  for  one  year  immediately  preceding  the  bill.  Fickle  v.  Fickle, 
5  Yerger's  Rep.  203.  The  constitution  of  Tennessee,  of  1835,  enables  the  legis- 
lature to  authorize  the  courts,  by  laws  of  general  and  uniform  operation,  to  grant 
divorces,  for  causes  to  be  specified. 

In  New-Hampshire,  joining  the  reUgious  society  of  the  Shakers,  who  hold  co- 
habitation unlawful,  and  continuing  in  that  society  for  thi-ee  years,  is  a  sufficient 
cause  for  a  divorce.  Dyer  v.  Dyer,  5  New-Hampshire  Rep.  271.  Union  with 
any  such  sect  is  also  gi-ound  for  a  divorce  in  Kentucky.  In  Connecticut,  divorce 
a  vinculo  applies  to  cases  of  adultery,  and  fraudulent  contract,  and  wilftil  deser- 
tion for  thVee  years,  with  total  neglect  of  duty,  or  seven  years  absence,  and  un- 
heard of  Statute  Code,  1702.  Ibid.  1784.  Ibid.  1821,  p.  178.  Statutes 
of  Connecticut,  1833,  p.  185.  The  statute  of  1667  has  remained  the  same  in 
substance  down  to  this  day,  though,  during  all  that  period,  the  legislature  has 
occasionally  passed  special  acts  of  divorce  a  vinculo.  Daggett,  Ch.  J.,  in  Starr 
v.  Pease,  8  Conn.  Rep.  541.  The  power  of  granting  divorces  in  Connecticut  is 
conferred  upon  the  superior  court,  and  it  is  declared  that  no  petition  or  memorial 
shall  be  preferred  to  the  general  assembly,  but  in  cases  where  no  judicial  court  is, 
by  law,  competent  to  grant  relief.  Statutes  of  Connecticut,  1838,  p.  185.  324. 
T^his  legislative  provision  must  now  put  an  end  to  the  former  in'egular  practice. 
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ness,  or  some  of  them,  will  authorize  a  decree  for  a 
divorce  a  vhiado,  under  different  modifications 
*and  restrictions.  The  question  of  divorce  involves  *106 
investigations  which  are  properly  of  a  judicial  na- 
ture, and  the  jurisdiction  over  divorces  ought  to  be  con- 
fined exclusively  to  the  judicial  tribunals,  under  the  limi- 
tations to  be  prescribed  by  law.* 

It  is  very  questionable  whether  the  facility  with  which 
divorces  can  be  procured  in  some  of  the  states,  be  not 
productive  of  more  evil  than  good.  It  is  doubtful 
whether  even  divorces  for  ad  ultery  do  not  lead  to  much 
fraud  and  corruption.''  Some  of  the  jurists  are  of  opinion, 
that  the  adultery  of  the  husband  ought  not  to  be  noticed, 
or  made  subject  to  the  same  animadversion  as  that  of  the 
wife  ;  because  it  is  not  evidence  of  such  entire  depravity, 
nor  equally  injurious  in  its  effects  upon  the  morals,  and 


In  Ohio,  the  supreme  court  is  authorized  to  grant  a  divorce,  if  either  party  had 
a  former  husband  or  wife  living  at  the  time  of  the  second  marriage,  or  where 
either  party  is  ■wilfully  absent  from  the  other  for  three  years  :  and  in  cases  of 
adultery,  or  impotency  at  the  time  of  the  marriage,  or  in  case  of  extreme  cruelty, 
or  where  either  party  is  imprisoned  in  the  penitentiarj'  for  a  crime,  and  applica- 
tion is  made  for  the  divorce  pending  the  imprisonment.  Statute  of  Ohio,  1824. 
And  eJso  in  all  cases  of  fraudulent  contracts,  and  of  habitual  dmnkenness  for  three 
years,  and  for  a  total  and  gross  neglect  of  duty. — Act,  1834.  For  the  Revised 
Statutes  of  Massachusetts,  1S35,  on  the  subject,  vide  supra,  p.  96.  In  Massa- 
chusetts by  the  statute  of  17th  April,  1S38,  -svilful  and  utter  desertion  by  either 
party  from  the  other  for  five  years  consecutively  and  without  consent,  is  a  ground 
for  divorce.  In  Maine,  by  statute  1838,  a  confirmed  and  common  drunkard  for 
three  years  may  be  divorced.  In  Pennsylvania,  impotency,  adultery,  wilful  and 
malicious  desertion  for  two  years,  barbarous  treatment  by  husband,  &c.,  are 
grounds  for  divorce  a  vinculo,  or  a  viensa  et  tlioro  in  the  latter  case.  Prudon^s 
Dig.  268.  270.  The  statute  of  New-Hampshii-e,  1839,  ch.  457,  authorizes  di- 
vorce for  incest,  bigamy,  impotency,  adultery,  absence  for  three  years  unheard  of, 
extreme  cnielty  in  either  party,  wilfiil  absence  of  either  party  for  three  years. 

*  The  legislature  of  Maine,  in  1838,  by  concunent  resolution,  declared,  that  to 
dissolve  the  marriage  eonti^act  was  rightfiiUy  a  judicial  and  not  a  legislative 
power.  The  law  of  Mississippi,  requires  everj'  judicial  decree  of  a  divorce  a 
vinculo  to  be  sanctioned  by  a  law  or  resolution  of  two  thirds  of  both  branches  of 
the  legislature.     R.  C.  of  Mississippi,  1824,  p.  230. 

^  I  have  had  occasion  to  believe,  in  the  exercise  of  a  judicial  cognizance  over 
numerous  cases  of  divorce,  that  the  sin  of  adultery  was  sometimes  committed  on 
the  part  of  the  husband,  foi  the  veiy  purpose  of  the  divort-e. 
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good  order,  and  happiness  of  domestic  life.  Montes- 
quieu,^ Pothier,''  and  Dr.  Taylor,'  all  insist,  that  the 
cases  of  husband  and  wife  ought  to  be  distinguished, 
and  that  the  violation  of  the  marriage  vow,  on  the  part 
of  the  wife,  is  the  most  mischievous,  and  the  prosecution 
ought  to  be  confined  to  the  offence  on  her  part. 

(2.)  Of  foreign  divorces. 

It  may  become  a  question  of  some  difficulty  with  us, 
how  far  a  divorce  in  one  state  is  to  be  received  as  valid 
in  another.  The  first  inquiry  is,  how  far  has  the  legis- 
lature of  a  state  the  right,  under  the  constitution  of 
*107  the  United  States,  to  interfere  *with  the  marriage 
contract,  and  allow  of  divorces  between  its  own 
citizens,  and  within  its  own  jurisdiction.  The  question 
has  never  been  judicially  raised  and  determined  in  the 
courts  of  the  United  States,  and  it  has  generally  been  con- 
sidered that  the  state  governments  have  complete  control 
and  discretion  in  the  case.  In  the  cause  of  DartmoutU 
College  V.  Woodward.,^  the  point  was  incidentally  alluded 
to;  and  the  chief  justice  observed,  that  the  constitution 
of  the  United  States  had  never  been  understood  to  re- 
strict the  general  right  of  the  legislatures  of  the  states  to 
legislate  on  the  subject  of  divorces  ;  and  the  object  of 
state  laws  of  divorce  was  to  enable  some  tribunal,  not 
to  impair  a  marriage  contract,  but  to  liberate  one  of  the 
parties,  because  it  had  been  broken  by  the  other.  It 
would  be  in  time  to  inquire  into  the  constitutionality  of 
their  acts,  when  the  state  legislatures  should  undertake 
to  annul  all  marriage  contracts,  or  allow  either  party  to 
annul  it  at  the  pleasure  of  the  other.     Another  of  the 


"  Esprit  des  Loix,  tome  iii.  p.  186. 

^   Traits  du  Cordrat  de  Mariage,  No.  516. 

<=  Elein.  of  the  Civil  Laxo,  p.  254.  The  early  settlers  in  Massachusetts  made 
the  distinction,  and  male  adultery  was  held  not  to  be  sufficient  cause  fur  a  divorce. 
HutcliinsoiC s  Hist.  vol.  ij-p.  445. 

'^  4  Wheaton,  518. 
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judges  of  the  supreme  courr  spoke  to  the  same  effect. 
He  said,  that  a  general  law,  regulating  divorces,  was  not 
necessarily  a  law  impairing  the  obligation  of  such  a  con- 
tract. A  law,  punishing  a  breach  of  a  contract,  by  im- 
posing a  forfeiture  of  the  rights  acquired  under  it,  or 
dissolving  it,  because  the  mutual  obligations  were  no 
longer  observed,  was  not  a  law  impairing  the  obligation 
of  contracts.  But  he  was  not  prepared  to  admit  a  power 
in  the  state  legislatures  to  dissolve  a  marriage  contract 
without  any  cause  or  default,  and  against  the  wish  "of  the 
parties,  and  without  a  judicial  inquiry  to  ascertain  the 
breach  of  the  contract. 

Assuming,  therefore,  that  in  ordinary  cases  the  consti- 
tutionality of  the  laws  of  divorce,  in  the  respective  states, 
is  not  to  be  questioned,'^  the  embarrassing  point  is,  to  de- 
termine how  far  a  divorce  in  one  state  has  a  valid  opera- 
tion in  another.  There  can  be  no  doubt,  that  a 
divorce  of  the  parties  *who  were  married,  and  *108 
regularly  domiciled,  at  the  time,  in  the  state  whose 
courts  pronounced  the  divorce,  would  be  valid  every 
where.  The  difficulty  is,  when  the  husband  and  wife 
were  married,  and  reside  in  a  state  where  divorces  are 
not  permitted  at  all  by  the  policy  of  its  law,  or  not  per- 
mitted to  the  extent  and  for  the  causes  allowed  to  operate 
in  other  states ;  and  they,  or  one  of  them,  remove  into 
another  state  for  the  sole  and  express  purpose  of  procur- 
ing a  divorce,  and,  having  obtained  it,  return  into  their 
native  state,  and  contract  other  matrimonial  ties.  How 
are  the  courts  of  the  state  where  the  parties  had  their 
home,  to  deal  with  such  a  divorce  ?  When  a  divorce 
was  sought  in  such  a  case,  the  courts  in  Massachusetts 
very  properl}'-  refused  to  sustain  a  libel  for  a  divorce,  and 


*  Mr.  Justice  Story. 

^  In  Starr  v.  Pease,  8  Conn.  Rej).  541,  it  was  adjudged,  that  legislative  di- 
vorces a  vinculo  for  cause,  were  constitutional  and  valid. 
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sent  the  parties  back  to  seek  such  relief  as  the  laws  of 
their  own  domicil  afforded.^  The  supreme  court  of  New- 
York  has  refused  to  assist  a  party  who  had  thus  gone 
into  another  state,  and  obtained  a  divorce  on  grounds  not 
admissible  in  New-York,  and  procured  in  evasion  of  its 
laws.  They  would  not  sustain  an  action  for  alimony 
founded  on  such  a  divorce.''  Afterwards,  in  Borden  v. 
Fitch,'^  the  same  court  held  a  divorce  in  another  state, 
obtained  by  the  husband  when  the  wife  resided  out  of 
the  state,  and  had  no  notice  of  the  proceeding,  to  be  null 
and  void ;  because,  the  court  pronouncing  the  divorce 
had  no  lawful  jurisdiction  of  the  case  when  they  had 
none  over  the  absent  wife.  They  considered  it  to  be  a 
judgment  obtained  upon  false  and  fraudulent  suggestions. 
So,  also,  in  Hanover  v.  Turner,^  the  supreme  court  in 
Massachusetts  held  a  divorce  in  another  state  to  be  null 
and  void,  as  having  been  fraudulently  procured  by  one 

of  their  citizens  without    a    change  of  domicil. 
*109   *There  is  no  doubt  of  the  rule,  that  the  allegation 

that  a  foreign  judgment  was  obtained  by  fraud  is 
admissible,  and,  if  true,  it  will  destroy  its  effect.     All 


»  Hopkins  T.  Hopkins,  3  Mass.  Rep.  158.  Carter  v.  Carter,  6  Mass.  Rep. 
2G3.  By  the  Massachusetts  Revised  Statutes,  1835,  no  divorce  is  to  be  granted 
for  a  cause  occurring  out  of  the  state,  unless  the.  parties,  before  such  cause  occur- 
red, lived  together  as  husband  and  wife  in  the  state  ;  nor  unless  one  of  the  par- 
ties at  the  time  be  living  in  the  state.  And  if  an  inhabitant  of  the  state  goes  out 
of  it  in  order  to  obtain  a  divorce  for  a  cause  occurring  within  it,  while  the  parties 
resided  within  it,  or  for  any  cause  which  would  not  authorize  a  divorce  by  the 
laws  of  Massachusetts,  a  divorce  so  obtained  is  of  no  force  in  the  state.  But  in 
all  other  cases,  a  divorce  decreed  in  any  other  state  or  country,  according  to  the 
law  of  the  place,  by  a  court  having  jurisdiction  of  the  cause,  and  of  the  parties, 
would  be  valid  in  Massachusetts.  This,  as  the  revisers  justly  observed,  is  founded 
on  the  rule  established  by  the  comity  of  all  civilized  nations.  In  Barber  v.  Root, 
10  Mass.  R.  260,  the  decision  was  to  that  eifect.  A  divorce  in  Vermont,  of  par- 
ties bona  fide  domiciled  there,  from  a  marriage  contracted  in  Massachusetts,  and 
for  a  cause  which  would  not  have  dissolved  the  mannage  in  Massachusetts,  was 
recognized  as  vahd. 

''  Jackson  v.  Jackson,  1  Johns.  Rep.  424. 

"  15  Johns.  Rep.  121. 

^  14  Mass.  Rep.  227. 


Lee.  XXVII.]  OF  THE  RIGHTS  OF  TERSONS.  109 

judgments  rendered  any  where  against  a  party  who  had 
no  notice  of  the  proceeding,  are  rendered  in  violation  of 
the  first  principles  of  justice,  and  are  null  and  void.* 
Sentences  obtained  by  collusion  are  mere  nullities,  and 
all  other  courts  may  examine  into  facts  upon  which  a 
judgment  has  been  obtained  by  fraud.  Every  party  is 
at  liberty  to  show  that  another  court  was  imposed  on  by 
collusion.^  The  question  is,  whether,  if  such  a  divorce 
be  procured  in  another  state,  by  parties  submitting  to  the 
jurisdiction,  and  after  a  fair  investigation  of  the  merits 
of  the  allegations  upon  which  the  decree  was  founded, 
such  a  decree  be  entitled  to  be  received  as  valid  and 
binding  upon  the  courts  of  the  native  state  of  the  parties. 
A  graver  question  cannot  arise  under  this  title  in  our  law. 
The  locus  delicti  may  not  be  important  in  the  jurispru- 
dence of  the  states.  It  is  not  material  in  New- York,  pro- 
vided the  marriage  was  solemnized  there.  The  effect 
that  the  constitution  and  laws  of  the  United  States  have 
on  the  question,  has  not  been  judicially  decided  ;  but  it 
is  settled,  that  the  judgment  of  a  state  court  is  to  have 
the  same  faith  and  credit  in  every  other  court  in  these 
United  States,  which  it  has  in  the  courts  of  the  state  in 
which  it  was  pronounced.*^  According  to  the  doctrine  of 
the  decisions  in  the  federal  courts,  it  may  be  contended, 
that  a  divorce  in  one  state,  judicially  conducted  and  de- 
clared, and  procured  under  circumstances  which 
gave  the  court  full  jurisdiction  of  the  cause,  *and  *110 
of  the  parties,  and  sufficient  to  render  the  divorce 
valid  and  binding  there,  would  be  good  and  binding  in 
every  other  state  ;  and  yet  it  is  evident,  that  the  domestic 


»  Fisher  v.  Lane,  3  Wilson,  297.  Kilburn  v.  Woodworth,  -5  Johyis.  Rep.  37. 
Thurber  v.  Blackbourne,  1  N.  H.  Rep.  242.  Aldrick  v.  Kinney,  4  Conn.  Rep. 
380. 

*>  Dutchess  of  Kingston's  case,  Harg.  St.  Tri.  vol.  xi.  p.  262.  1  Haggard's- 
Consist.  Rep.  290. 

-=  See  vol.  i.  p.  260,  261, 
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policy  of  one  state,  on  this  very  interesting  subject  of  di- 
vorce, may  in  this  way  be  exposed  to  be  greatly  disturbed 
by  a  different  policy  in  another  state.  It  may  be  proper 
in  this  work  to  leave  the  question  as  I  find  it ;  but  if  such 
a  decree  will  operate  and  conclude  the  question  in  every 
state,  we  are  at  least  relieved  from  that  alarming  and 
distressing  collision  which  exists  between  the  judicatures 
of  England  and  Scotland  on  this  subject;  and  the  appeal 
must  be  made  to  the  mutual  comity,  moderation,  and  for- 
bearance, of  the  legislatures  of  the  several  states,  in  their 
respective  regulations  on  the  subject  of  divorce.  The 
twelve  judges  of  England  decided,  in  1812,  in  Lolh/s 
case,  that  as  by  the  English  law  a  marriage  was  indisso- 
luble, a  marriage  contracted  in  England  could  not  be 
dissolved  by  the  judicial  tribunals  of  any  other  country, 
or,  in  any  way  except  by  act  of  Parliament.^  The  party 
in  that  case  was  convicted  of  bigamy  for  marrying  again 
after  a  Scotch  divorce ;  and,  consequently,  all  foreign 
divorces  of  English  marriages  were  held  to  be  null  and 
void.  I  presume  that  such  a  decision  will  not  be  con- 
sidered as  law  here,  as  between  the  several  states.     But 


b  1  Dow's  P.  C.  124.  136.  1  Russ.  ^  Ryan's  Cr.  Cases,  236,  Soley's  case. 
See  also  Conway  v.  Beazley,  3  Hagg.  R.  642.  But  see  infra,  t^.  117,  n.  b. 
where  the  case  of  Lolly  is  shaken.  A  similar  decision  is  stated  to  have  been 
made  by  Lord  Chancellor  Brougham,  in  McCarthy  v.  De  Caix,  where  it  was 
held,  that  an  English  marriage  could  not  be  annulled  by  the  Danish  law.  3  Hagg. 
EccL  Law,  642,  note.  2  Russell  iSj-  M.  614.  But  in  Harding  v.  Allen,  9  Green- 
leafs  Rep.  140,  it  was  held,  by  the  supreme  judicial  court  in  Maine,  that  a  de- 
cree of  divorce  did  not  fall  within  the  rule  that  a  judgment,  rendered  against  one, 
not  within  the  state,  nor  bound  by  its  laws,  nor  amenable  to  its  jurisdiction,  was 
not  entitled  to  credit  against  the  defendant  in  another  state  ;  and  that  divorces 
pronounced  according  to  the  law  of  one  jurisdiction,  and  the  new  relations  there- 
upon formed,  ought  to  be  recognized  in  the  absence  of  all  fraud,  as  operative  and 
binding  every  where,  so  far  at  related  to  the  dissolution  of  the  marriagCf 
though  not  as  to  other  parts  of  the  decree,  such  as  an  order  for  the  payment  of 
money  by  the  husband.  This  is  an  important  and  valuable  decision,  and  settles 
the  question,  so  far  as  the  judicial  authority  of  a  single  state  can  do  it,  against 
the  English  rule ;  and  places  it  upon  the  same  principles  of  justice,  good  morals, 
and  policy,  which  render  a  marriage,  valid  by  the  law  of  the  place  where  it  was 
solemnized,  valid  every  where. 
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supposing  a  marriage  here  is  dissolved  abroad,  as  in 
Scotland  or  France,  for  instance,  for  causes  not  admissi- 
ble with  us,  how  would  such  a  divorce  affect  a  marriage 
solemnized  here?  A  short  examination  of  some  of  the 
cases  discussed  in  England  and  Scotland  on  this  litigious 
question,  may  be  useful  and  instructive.  The  co7ijiictus 
legum  is  the  most  perplexing  and  difficult  title  of  any  in 
the  jurisprudence  of  public  law. 

In  Uttcrton  v.  Tewsh,^  the  marriage  was  in  England, 
and  the  husband  afterwards  committed  adultery, 
and  abandoned  *his  wife,  and  went  to  Scotland,  *111 
and  resided  there  above  forty  days,  living  in  adul- 
tery. The  wife  sued  for  a  divorce  a  vinculo,  in  the  con- 
sistorial  court  in  Scotland,  in  ISll,  and  the  court  dis- 
missed the  bill,  on  the  ground  that  the  husband  had  not 
formed  a  real  and  permanent  domicil  in  Scotland,  so  as 
to  give  the  court  jurisdiction.  Here  was  an  English  mar- 
riage by  English  parties,  who  had  not  changed  their 
original  English  domicil,  and  if  they  had,  the  judges 
doubted  whether,  according  to  l\iQ  jus  gentium.,  the  lex  loci 
coiUractus  ought  not  to  be  preferred.  There  was  great 
danger  of  collusion  of  English  parties  to  obtain  a  divorce 
a  vinculo  in  Scotland,  in  opposition  to  the  English  law, 
which  does  not  allow  such  divorces  ;  and  if  decrees 
might  be  obtained  in  Scotland,  which  would  be  invalid 
in  England,  a  distressing  collision  would  arise,  and  dan- 
gerous questions  touching  the  legitimacy  of  children  by 
a  second  marriage,  and  the  rights  of  succession,  and  the 
crime  of  bigamy.  But  the  decree  of  the  consistorial 
court  was  reversed  on  appeal,  and  the  cause  was  re- 
manded to  that  court,  and  they,  accordingly,  proceeded 
upon  the  bill  for  a  divorce,  and  pronounced  a  divorce  a 
vinculo  for  the  adultery  charged.     Lord  Meadowbank,  in 


■  Fergutsoii's  Reports  of  Decisions  in  the  consistorial  courts  of  Scotland,  in 
actions  of  divorce,  p.  23. 
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pronouncing  the  decree  of  reversal,  in  the  supreme  court 
of  review,  delivered  a  learned  and  powerful  opinion. 
He  observed,  that  the  relation  of  husband  and  wife  was 
acknowledged  pore  gentium,  and  the  right  to  redress 
wrongs  incident  to  that  relation  attached  on  all  persons 
living  within  the  territory,  though  the  marriage  was  cele- 
brated elswhere.  It  was  not  necessary  that  the  foreign- 
ers should  have  acquired  a  domicil  animo  remanendi ; 
and  if  the  law  refused  to  apply  its  rules  to  these  domestic 
relations,  recognised  by  all  civilized  nations,  Scotland 
could  not  be  deemed  a  civilized  country ;  as  thereby  it 
would  permit  a  numerous  description  of  persons  to  tra- 
verse it,  and  violate  with  impunity  all  the  obligations  of 
domestic  life.  If  it  assumed  jurisdiction,  and  applied, 
not  its  own  rules,  but  the  law  of  the  foreign  country 

where  the  relation  had  been  created,  the  supremacy 
*112  of  the  law  of  Scotland,  *within  its  territory,  would 

be  compromised,  and  powers  of  foreign  courts 
unknown  to  the  law  usurped  and  exercised.  A  domicil 
was  of  no  consequence,  if  the  foreigner  was  to  be  perso- 
nally cited,  or  his  residence  sufficiently  ascertained.  If 
the  wife  who  prosecuted  was  innocent  of  any  collusion, 
it  was  no  bar  to  the  remedy,  that  the  husband  came  to 
Scotland  and  committed  adultery,  with  a  calculation  that 
it  would  be  detected  by  the  wife,  or  that  he  came  to 
Scotland  with  the  criminal  intent  of  instigating  his  in- 
nocent wife  to  divorce  him. 

In  the  next  case  that  came  before  the  consistorial  court, 
in  1816,**  the  parties  married,  and  lived  in  England,  and 
the  husband  deserted  his  wife,  committed  adultery,  and 
domiciled  himself  in  Scotland.  The  judges  did  not  con- 
,cur  in  their  views  of  the  subject.  Two  of  them  held, 
that  the  husband  was  sufficiently  domiciled  in  Scotland 
.to  give  jurisdiction,  but  that  the  law  of  England,  which 

■  Duntze  v.  Levett,  Fergusson,  p.  C8. 
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was  the  locus  contractus,  ought  to  govern,  upon  principles 
of  comity  and  international  law,  and  not  the  lex  domicilii. 
They  were,  therefore,  of  opinion,  that  the  divorce  for 
the  adultery  should  be  only  a  mensa  et  thoro.  The  other 
two  judges  thought  that  the  domicil  was  not  changed,  and 
therefore  a  divorce  a  vinculo  could  not  be  pronounced. 
On  appeal,  the  court  of  session  remanded  the  cause  for 
the  purpose  of  inquiry  into  the  fact  of  domicil.  The 
consistorial  court  then  held,  that  the  real  English  domicil 
of  the  husband  was  not  changed  by  being  a  weekly 
lodger  in  Scotland  for  eighteen  months,  and  that  a  change 
of  the  real  domicil  made  bona  fide  et  animo  rcmanendi,  at 
the  date  of  the  action,  was  necessary,  for  the  purpose, 
not,  indeed,  of  jurisdiction,  but  to  determine  whether  the 
rule  of  the  lex  loci,  upon  principles  of  international  law, 
did  .or  did  not  apply.  The  rule  of  judgment  must  be  the 
lex  loci,  as  there  was  no  change  of  the  real  English 
domicil,  and,  therefore,  a  divorce  a  mensa  et  thoro, 
and  none  other,  was  *pronounced.  But  on  appeal,  *113 
this  decree  was  also  reversed  by  the  court  of  ses- 
sion, and  the  court  below  ordered  to  render  a  decree  of 
divorce  a  vijiculo. 

A  third  case  was  decided  in  ISIG.'^  The  marriage 
was  in  England  ;  but  the  parties  lived  and  cohabited 
together  in  Scotland,  for  eight  years,  and  the  adultery 
was  committed  there.  The  question  was  not  one  of 
domicil,  for  that  was  too  clear  to  be  questioned,  but  it 
was  the  general  and  broad  question,  whether  the  lex  loci 
contractus,  or  the  law  of  the  domicil,  was  to  govern  in 
pronouncing  the  divorce.  Two  of  the  judges  were  for 
following  the  law  of  the  domicil,  and  rendering  a  divorce 
-a  vinculo,  and  the  other  two  were  for  the  lex  loci,  and 
granting  only  a  divorce  a  mensa.     But  the  court  of  review 


°  Edmonstone  v.  Lockart,  Fergusson,  p.  168. 
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reversed  this  decree  also,  and  directed  the  cause  to  pro- 
ceed upon  the  law  of  Scotland. 

In  Butler  v.  Forbes,  decided  in  1817,*  the  marriage  was 
in  Scotland ;  but  the  real  domicil  of  the  parties  was  in 
Ireland.  The  adultery  was  committed  in  Scotland, 
during  a  transient  visit  there.  The  consistory  court  held, 
that  the  law  of  the  real  domicil  must  prevail  over  the 
law  of  the  contract.  The  locus  delicti  was  immaterial, 
but  the  law  of  the  real  domicil  was  the  governing  prin- 
ciple, and  they  refused  any  other  than  a  divorce  a  mensa. 
The  court  of  review  reversed  this  decree  also,  and 
directed  a  divorce  a  vinculo. 

In  Kibblcwhite  v.  Rowland,  in  1816,^  the  parties  were 
English,  and  married  and  domiciled  in  England ;  but  the 
defendant  had  committed  adultery  on  a  visit  to  Scotland, 
and  his  wife  sued  him  for  a  divorce.  The  consistorial 
court  held,  that  both  the  law  of  the  contract  and  the  law 
of  the  domicil  were  against  a  divorce  a  vinculo,  and 
*114  they  refused  it.  This  *decree  was  also  reversed, 
and  the  usual  divorce  a  vincido  directed. 

I  will  cite  but  one  more  of  these  Scotch  decisions,  in 
which  the  subject  was  discussed  in  a  masterly  manner. 
The  case  of  Gordon  v.  Pye,  was  decided  in  the  consisto- 
rial court,  in  1815.*=  The  parties  were  English,  and 
married  in  England,  and  resided  there  during  the  whole 
period  of  cohabitation.  The  husband  deserted  his  wife, 
and  transiently  transferred  his  domicil  to  Scotland,  and 
committed  adultery  there.  The  court  dismissed  the  biU, 
on  the  principle  that  the  lex  loci  contractus  must  govern, 
as  the  permanent  domicil  was  still  in  England,  and  a 
divorce  a  viyicido  could  not  be  obtained.  The  court 
insisted,  that  by  the  jus  gentium,  courts  in  one  country 
cannot  set  aside  contracts  valid  in  another  country  where 
they  were  made.     A  temporary  residence,  raised  for  the 

•  Fergusson,  p.  209.  •>  Ibid.  p.  226.  •=  Ibid.  p.  276. 
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purpose  of  jurisdiction,  would  be  infraudcm  legis.  The 
lex  loci  is  the  sound  rule  of  decision  in  respect  to  mar- 
riage contracts  ;  and  the  courts  of  one  country  ought  not 
to  be  converted  into  engines  for  either  eluding  the  laws 
of  another,  or  determining  matters  foreign  to  their  terri- 
tory. The  lex  loci  ought  to  prevail  over  the  lex  domicilii 
on  just  principles  of  international  policy,  as  the  marriage 
contract  is  jure  gentium.  All  Christian  states  favour  the 
perpetuity  of  marriage,  and  suspicion  and  alarm  watch 
every  step  to  'dissolve  it,  and  the  plaintiff  was  entitled 
ex  comitate,  and  upon  principles  of  international  law,  to 
the  same  measure  of  redress  she  would  be  entitled  to  in 
England,  and  especially  when  the  lex  loci  contractus,  and 
the  lex  domicilii,  both  concurred.  To  grant  such  divorces 
contrary  to  the  lex  loci,  would  be  to  invite  foreigners  to 
come  to  Scotland  and  commit  adultery  for  the  sake  of 
the  divorce,  and  this  would  hurt  the  public  morals,  and 
pollute  a  jurisdiction  constituted  to  act  in  evident  hostility 
to  the  laws  and  the  policy  of  other  states. 

*But  the  court  of  sessions  reversed  the  decree,  *115 
in  opposition  to  all  this  reasoning  and  doctrine  ; 
and  they  insisted  that  the  relation  of  husband  and  wife, 
wherever  originally  constituted,  was  entitled  to  the  same 
protection  and  redress  as  to  wrongs  committed  in  Scot- 
land, that  belong  of  right  to  that  relation  by  the  law  of 
Scotland.  By  marrying  in  England,  the  parties  do  not 
become  bound  to  reside  for  ever  in  England,  or  to  treat 
one  another  in  every  other  country  according  to  the  pro- 
visions of  the  law  of  England.  To  redress  the  viola- 
tion of  the  duties  and  abuse  of  the  powers  of  the  mar- 
riage state,  belongs  to  the  law  of  the  country  where  the 
parties  reside,  and  to  which  they  contract  the  duties  of 
obedience,  whenever  they  enter  its  territories.  There  is 
nothing  in  the  will  of  the  parties  that  gives  the  lex  loci 
any  particular  force  over  the  marriage  contract,  or  that 
impedes  the  course  of  the  jus  publiaim,  in  relation  to  it; 
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and  it  would  be  no  objection  to  a  divorce,  at  the  instance 
of  a  Roman  Catholic,  that  his  marriage  was,  as  to  him, 
a  sacrament,  and  by  its  own  nature  indissoluble.  Other 
contracts  are  modified  by  the  will  of  the  parties,  and  the 
lex  loci  becomes  essential ;  but  not  so  with  matrimonial 
rights  and  duties.  Unlike  other  contracts,  marriage  can- 
not be  dissolved  by  mutual  consent ;  and  it  subsists  in 
full  force,  though  one  of  the  parties  should  be  for  ever 
rendered  incapable,  as  in  the  case  of  incurable  insanity, 
from  performing  his  part  of  the  mutual  contract.  Matri- 
monial obligations  are  juris  gentium,  and  admit  of  no 
modification  by  t^e  will  of  the  parties ;  and  foreign 
courts  are  not  bound  to  inquire  after  that  will,  or  after 
the  municipal  law  to  which  it  may  correspond.  They 
are  bound  to  look  to  their  own  law,  and  to  hold  it  para- 
mount, especially  in  the  administration  of  that  depart- 
ment of  internal  jurisprudence,  which  operates  directly 
on  public  morals  and  domestic  manners.  The  conse- 
quences would  be  embarrassing,  and  probably  inextrica- 
ble, if  the  personal  capacities  of  individuals,  as  of  majors 
and  minors,  the  competency  to  contract  marriages,  and 
infringe  matrimonial  obligations,  and  the  rights  of 
*116  domestic  *authority  and  service,  were  to  be  regu- 
lated by  foreign  laws  and  customs,  with  which  the 
mass  of  the  population  must  be  utterly  unacquainted. 
The  whole  order  of  society  would  be  disjointed,  were 
the  positive  institutions  of  foreign  nations  concerning  the 
domestic  relations  admitted  to  operate  universally,  and 
form  privileged  casts  living  each  under  separate  laws. 
Though  m.arriage,  contracted  according  to  the  lex  loci, 
be  valid  all  the  world  over,  yet  many  of  its  rights  and 
duties  are  regulated  and  enforced  by  public  law,  which 
is  imperative  on  all  who  are  domiciled  within  its  juris- 
diction. The  laws  of  divorce  are  considered  as  of  the 
utmost  importance  as  public  laws,  affecting  the  dearest 
interest  of  society ;  and  they  are  not  to  be  relaxed  as  to 
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a  person  domiciled  in  Scotland,  because  his  marriage 
was  contracted  out  of  it.  If  two  natives  of  Scotland 
were  married  in  France  or  Prussia,  the  marriage  would 
be  valid  in  Scotland  ;  but  would  the  parties  be  entitled 
to  come  into  court,  and  insist  on  a  divorce  a  vinculo,  be- 
cause their  tempers  were  not  suitable,  or  for  any  of  the 
great  variety  of  whimsical  and  absurd  grounds  for  a 
divorce  allowed  by  the  Prussian  code  of  1795?  Certainly 
not ;  and  the  conclusion  was,  that  the  law  of  divorce  must 
be  governed  by  the  law  of  Scotland,  whenever  the  party 
was  sufficiently  domiciled  there  to  enable  the  court  to 
sustain  jurisdiction  of  the  cause. 

I  have  thus  given,  for  the  benefit  of  the  student,  a  pretty 
enlarged  view  of  the  discussions  in  Scotland,  on  this 
great  question,  touching  the  power  of  divorce  in  one 
country  upon  marriage  in  another.  The  same  question 
was  brought  up  on  appeal  from  Scotland,  to  the  House 
of  Lords  in  England,  in  1S13,  in  the  case  of  Toveij  v. 
Lindsay  ;^  and  Lord  Eldon  there  stated  the  decision  of 
the  twelve  judges  to  have  been,  that  no  English  marriage 
could  be  dissolved  but  by  parliament.  The  question  in 
the  case  was,  whether  an  English  marriage  could  be 
dissolved  by  a  Scotch  court,  even  *ifthe  parties  *117 
were  sufficiently  domiciled  there  to  found  a  juris- 
diction of  the  case.  The  lord  chancellor  admitted  it  to 
,  be  a  question  of  the  highest  importance ;  and  Lord  Re- 
desdale  intimated,  that  it  could  not  be  just,  that  one  party 
should  be  able,  at  his  option,  to  dissolve  a  contract,  by  a 
law  different  from  that  under  which  it  was  formed,  and 
by  which  the  other  party  understood  it  to  be  governed. 
The  case  was  remitted  back  for  review,  without  any  final 
decision  in  the  English  House  of  Lords;  but  the  opinions 
of  Lord  Eldon  and  Lord  Redesdale  evidently  agreed  with 
the  decision  of  the  twelve  judges  at  Westminister,  and 


»  1  Dok's  Rep.  117. 
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went  to  deny  the  competency  of  any  court  to  pronounce 
a  decree  of  divorce  a  vinculo  of  English  marriages,  or  to 
pronounce  any  other  decree  in  the  case  than  such  as 
would  be  warranted  by  the  lex  loci  contractus.^ 


*  In  Conway  v.  Beazley,  3  Hagg.  Eccl.  Rep.  639,  in  the  consistory  court  of 
London,  Dr.  Lushington  considered  it  to  be  still  an  unsettled  question,  whether 
a  Scotch  divorce  of  a  mamage  in  England  would  be  necessarily,  and  under  all 
circumstances,  invalid  in  England,  if  the  parties  were  at  the  time  actually  and 
bona  fide  domiciled  in  Scotland.  But  he  followed  the  decision  in  Lolly^s  case, 
(supra,  p.  110,)  and  held,  that  a  Scotch  divorce  a  vinculo  from  an  English 
marriage,  between  parties  domiciled  in  England  at  the  time  of  such  marriage, 
was  null.  Mr.  Prater  in  his  Treatise  on  the  "  Cases  illustrative  of  the  conflict 
between  the  laws  of  England  and  Scotland,  with  regard  to  marriage,  divorce  and 
legitimacy,"  (London,  1835,)  concludes,  that  the  laws  of  England  and  Scotland 
ought  to  be  assimilated  by  enabling  the  English  ecclesiastical  courts  to  dissolve 
marriages  for  adultery,  and  to  disallow  the  plea  of  recrimination  as  a  bar  to  the 
suit,  and  not  to  penxiit  desertion  to  be  a  cause  of  divorce  in  Scotland.  He  fur- 
ther proposes  to  abolish  the  law  of  legitimation  in  Scotland.  The  conclusion  on 
this  vexed  subject  to  which  Mr.  Burge  arrives,  after  an  able  consideration  of  the 
question  in  his  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  i.  G80 — 
691,  is,  that  the  lex  loci  contractus  ought  to  be  invoked,  when  the  question  is 
whether  a  marriage  was  in  the  first  instance  valid  in  law,  and  that  the  appro- 
priate law  by  which  the  dissolubility  of  the  marriage  is  to  be  determined,  ought 
to  be  that  of  the  actual  domicil. 

This  great  question  has  at  last  been  settled  in  the  English  House  of  Lords  in 
conformity  with  the  principle  of  the  Scotch  decisions.  In  Warrender  v.  War- 
render,  2  Shaw  Sj-  McLean,  189.  9  Bligh.  89,  decided  in  the  court  of  session 
in  Scotland,  the  husband  was  a  native  of  Scotland,  where  he  continued  to  retain 
his  dornicil.  He  married  in  Englajid  an  English  woman,  and  for  adultery  com- 
mitted by  the  wife  in  France,  he  sued  in  the  Scotch  court  for  a  divorce,  and  the 
court  held  that  they  had  jurisdiction  over  the  case  and  dissolved  the  marriage, 
and  the  decision  was  affirmed  on  appeal  to  the  House  of  Lords  in  1837.  Lord 
Chancellor  Brougham,  in  his  opinion  delivered  in  the  House  of  Lords  in  that  case, 
observed  that  Lolly's  case  only  settled  that  an  English  marriage  could  rot  be 
dissolved  for  English  purposes,  by  any  proceeding  in  a  foreign  jurisdiction,  and 
that  the  divorced  party  would  still  bo  entitled  to  the  rights  and  subject  to  the 
disabilities  of  a  married  person  in  England.  But  he  held  that  Lolly's  case  was 
not  founded  on  sound  principles,  and  that  there  was  an  irreconcilable  inconsis- 
tency in  the  proposition  that  the  Scotch  law  was  all  powerful  to  make  a  valid 
marriage  and  utterly  incompetent  to  dissolve  it,  and  that  if  the  courts  could  re- 
cognize the  foreign  law  as  to  the  creation,  they  ought  equally  as  to  the  rescision 
of  the  contract  of  marriage.  The  decision  of  the  lords  in  this  case  essentially 
overruled  Lolly's  case,  and  settled  that  Scotch  courts  have  jurisdiction  in  divorce, 
when  the  domicil  has  been  acquired,  without  having  regard  to  the  native  country 
of  the  parties,  or  of  their  marriage.  This  decision,  and  the  order  for  a  re-argu- 
ment i'l  the  case  of  Birtwhistlc  v.  Vardill,  infra,  p.  209,  n.  c.  have  gone  far  to 
disembarrass  the  collision  between  English  and  foreign  law  from  some  of  its 
most  distressing  results. 
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Upon  the  principles  of  the  English  law,  a  marriage 
contracted  in  New- York  cannot  be  dissolved,  except  for 
adultery,  by  any  foreign  tribunal  out  of  the- United  States ; 
because  the  lex  loci  contractus  ought  to  govern  ;  and  if"  a 
divorce  by  a  judicial  proceeding  in  one  of  these  United 
States,  be  entitled  to  a  different  consideration  in  others, 
it  is  owing  to  the  force  which  the  national  compact,  and 
the  laws  made  in  pursuance  of  it,  give  to  the  records  and 
judicial  proceedings  of  other  states.  If,  however,  a  mar- 
riage in  New- York  should  be  dissolved,  not  by  a  regular 
judicial  sentence,  but  by  an  act  of  the  legislature  in  ano- 
ther state,  passed  specially  for  the  purpose,  and  for  a 
cause  not  admissible  here,  would  S2ich  a  divorce  be 
received  here  as  binding.^  A  statute,  though  not  in  the 
nature  of  a  judicial  proceeding,  is,  however,  a  record  of 
the  highest  nature ;  and  in  some  of  the  states,  all  their 
divorces  are  by  special  statutes.  But  if  a  statute,  though 
a  matter  of  record,  was  to  have  the  same  effect  in  one 
state  as  in  another,  then  one  state  would  be  dictating 
laws  for  another,  and  a  fearful  collision  of  jurisdiction 
would  instantly  follow.  That  construction  is  utterly  in- 
admissible.    While  it  is  conceded  to  be  a  principle  of 


In  Dorsey  v.  Dorsey,  7  Watts,  349,  it  was  held  by  the  supreme  court  of  Penn- 
sylvania, that  the  law  of  the  actual  domicil  of  the  party  at  the  rime  of  commitring 
the  injui-y,  was  the  rule  in  cases  of  divoice  for  every  thing  but  the  original  obli- 
gation of  marriage  ;  and  that,  although  the  original  domicil  Bind  marriage  of  the 
parries  were  in  Pennsylvania,  the  court  had  no  jurisdiction  of  a  cause  of  divorce 
alleged  to  have  been  committed  in  Ohio  by  the  husband,  while  his  domicil  was 
in  the  state  of  Ohio.  Ch.  J.  Gibson  briefly  but  forcibly  sustained  the  principle 
of  the  decision.  So,  in  Kentucky,  it  is  held  that  no  state  or  nation  has  power  to 
dissolve  the  marriage  contract  between  citizens  of  any  other  state  or  nation  not 
resident  or  domiciled  within  its  limits,  for  no  nation  could  preserve  its  social  or- 
der, if  any  other  foreign  state  could,  without  its  consent,  dissolve  or  disturb  that 
most  important  domestic  insriturion  of  marriage.  The  principle  that  no  foreign 
power  can  control  the  marriage  contracts  of  foreigners  not  domiciled  within  its 
jurisdictional  limits,  was  clearly  illustrated  in  the  opinion  of  Ch.  J.  Robertson, 
and  it  rests  upon  the  soundest  basis  of  policy  and  sovereignty,  and  a  decree  of 
divorce  was  held  to  be  void  against  a  husband  who  was  never  domiciled  in  the 
state.     Maguire  v.  Maguire,  7  Dana  R.  181. 


117  OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 

public  law,  requisite  for  the  safe  intercourse  and 
*118  commerce  of  mankind,  that  acts  valid  *by  the  law 

of  the  place  where  they  arise,  are  valid  everywhere, 
it  is,  at  the  same  time,  to  be  understood,  that  this  prin- 
ciple relates  only  to  civil  acts  founded  on  the  volition  of 
the  parties,  and  not  to  such  as  proceed  from  the  sovereign 
power.  The  force  of  the  latter  cannot  be  permitted  to 
operate  beyond  the  limits  of  the  territory,  without  affect- 
ing the  necessary  independence  of  nations.  And,  in  the 
present  case,  it  is  to  be  observed,  that  the  act  of  congress 
of  the  26th  of  May,  1790,  ch.  11,  prescribing  the  mode 
of  authenticating  records,  only  declares  the  faith  and 
credit  to  be  given  to  the  records  and  judicial  proceedings 
of  the  courts  in  the  several  states  ;  and  the  supplementary 
act  of  the  27th  of  March,  1804,  ch.  56,  relates  only  to  of- 
fice books  kept  in  the  public  offices,  and  has  no  bearing 
on  this  point.  But  if,  instead  of  a  divorce  by  statute  ex 
directo,  the  act  should  refer  a  special  case  to  a  court  of 
justice,  witll  directions  to  inquire  into  the  fact,  and  to 
grant  a  divorce,  or  withhold  it,  as  the  case  might  require, 
would  that  be  a  judicial  proceeding,  to  which  full  effect 
ought  to  be  given  f  A  number  of  embarrassing  questions 
of  this  kind  may  be  raised  on  this  subject  of  interfering 
jurisdictions,  and  some  of  them  may,  probably,  hereafter 
exercise  the  talents,  and  require  the  application  of  the 
utmost  discretion  and  wisdom  of  the  courts  of  justice. 
I  have  done  as  much  as  becomes  the  duty  which  I  have 
assumed,  in  bringing  into  view  the  most  material  decisions 
which  have  taken  place,  and  stating  the  principles  which 
have  been  judicially  recognized.^ 


»  In  Tolen  v.  Tolen,  2  Blackf.  Ind.  Rep.  407,  a  divorce  a  vinculo  foradulteiy 
•was  sustained  in  Indiana,  though  the  parties  were  manied  in  another  state,  where 
{hey  resided,  and  the  cause  of  divorce  arose  there,  and  the  defendant  continued- 
to  reside  there,  and  had  constructive  notice  only  of  the  suit  by  his  wife  for  a  di- 
vorce by  pubhcation  ;  but  she  had  for  some  years  been  a  bona  fide  citizen  of  In- 
diana, and  ac(juired  a  domicil  animo  manendi.     The  decision  was  founded  upon 
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(3.)  Effect  of  foreign  J2idgments  and  suits. 

1.  Foreign  judgments. 

In  cases  not  governed  by  the  constitution  and  laws  of 
the  United  States,  the  doctrine  of  the  Enghsh  law  gene- 
rally, and  with  some  few  exceptions,  is  the  law  of  this 
country,  as  to  the  force  and  effect  to  be  given  to  foreign 
judgments.  I  shall,  probably,  take  occasion,  in  subse- 
quent parts  of  these  lectures,  to  consider  the  effect  to  be 
given  here  to  foreign  contracts,  foreign  assignments, 
foreign  official  acts,  and  other  various  transactions  in 
the  course  of  business,  as  the  subjects  to  which 
*they  can  be  applied  may  render  easy  and  per-  *11&- 
tinent  the  consideration  of  this  branch  of  municipal 
and  general  jurisprudence.  At  present  it  will  be  suffi- 
cient to  show,  in  connexion  with  this  inquiry,  that  the 
English  law  is  exceedingly,  if  not  peculiarly  liberal,  in 
the  respect  which  it  pays  to  foreign  judgments,  in  all 
other  cases,  except  the  case  of  a  foreign  divorce  of  an 
English  marriage.  As  early  as  the  reign  of  Charles  II., 
Lord  Chancellor  Nottingham  maintained,  in  the  House 
of  Lords,  in  Cottington'' s  case,^  that  a  foreign  decree  of 
divorce,  in  the  case  of  a  foreign  marriage,  was  conclu- 
sive, and  could  not  be  opened,  or  the  merits  re-examined. 
It  was  against  the  law  of  nations,  he  observed,  not  to 
give  credit  to  the  judgments  and  sentences  of  foreign 
countries,  till  they  be  reversed  by  the  law,  and  accord- 
ing to  the  form  of  those  countries  wherein  they  were 
given.  He  referred  to  Wier''s  case,  5  Jas.  I.,^  wherein  a 
judgment  in  debt  having  been  rendered  in  Holland 
against  an  Englishman,  he  fled  from  execution  to  Eng- 
land, and  the  judgment  being  certified,  the  defendant 


the  authority  of  the  statute  of  1831,  which  allowed  suits  for  a  divorce  for  just 
cause  to  all  persons  who  had  resided  in  the  state  one  year,  and  as  agaiast  non- 
residents, on  giving  constructive  notice  by  publication. 

*  Note  to  2  Swatist.  Rep.  242,  from  Lord  Nottingham's  MSS. 

'-  1  Rol.  Ahr.  530,  pi.  12.       -  ' 
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was  Imprisoned  in  the  admiralty  for  the  debt,  and  the  K. 
B.,  upon  habeas  coiyus^  held  the  imprisonment  to  be  law- 
ful, and  that  "  it  was  by  the  law  of  nations  that  the  jus- 
tice of  one  nation  should  be  aiding  to  the  justice  of  an- 
other nation,  and  the  one  to  execute  the  judgments  of  the 
other."  It  has  become  a  settled  principle  in  the  English 
courts,  that  where  a  debt  has  been  recovered  of  a  debtor, 
under  the  process  of  foreign  attachment,  fairly  and  not 
collusively,  the  recovery  is  a  protection  to  the  garnishee 
against  his  original  creditor,  and  he  may  plead  it  in  bar.^ 

A  distinction  has  been  taken  since  the  time  of 
Lord   Nottingham,    between   a   suit   *brought    to  *120 
enforce  a  foreign  judgment,  and  a  plea  of  a  foreign 
judgment  in  bar  of  a  fresh  suit  for  the  same  cause.     No 
sovereign  is  obhged  to  execute,  within  his  dominion,  a 
sentence  rendered  out  of  it ;  and  if  execution  be  sought 
by  a  suit  upon  the  judgment,  or  otherwise,  he  is  at  liberty, 
in  his  courts  of  justice,  to  examine  into  the  merits  of  such 
judgment ;  for  the  effect  to  be  given  to  foreign  judgments 
is  altogether  a  matter  of  comity,  in  cases  where  it  is  not 
regulated  by  treaty.     In  the  former  case  of  a  suit  to  en- 
force a  foreign  judgment,  the  rule  is,  that  the  foreign 
judgment  is  to  be  received,  in  the  first  instance,  as  pma 
facie  evidence  of  the  debt,  and  it  hes  on  the  defendant  to 
impeach  the  justice  of  it,  or  to  show  that  it  was  irregularly 

»  Chevalier  v.  Lynch,  Doug.  Rep.  170.  Cleve  v.  Mills,  Cooke's  B.  L.  243. 
Allen  V.  Dundas,  3  Term.  Rep.  125.  M'Daniel  v.  Hughes,  3  East,  367. 
Huxham  v.  Smith,  2  Campb.  N.  P.  Rep.  19.  Embree  &  Collins  v.  Hanna, 
5  Johns.  Rep.  101.  Holmes  v.  Renisen,  4  Johns.  Ch.  Rep.  460.  'Where  pro- 
ceedings are  in  rem,  all  persons  who  could  have  asserted  a  right  to  the  property 
become  parties  by  the  monition,  and  all  judgments  founded  upon  such  proceed- 
ings, whether  they  regard  real  or  personal  property,  being  wathin  the  jurisdiction 
of  the  court,  are  held  valid  and  binding,  as  being  res  judicata  in  every  other 
country,  in  respect  to  all  matters  of  right  and  title,  transfer  and  disposition  of  the 
property.  Rose  v.  Himely,  4  Cranch,  241.  7  Ibid.  429.  S.  P.  Grant  v. 
M'Lachlin,  4  Johns.  Rep.  34.  Curia  Philipica,  part  2.  sec.  22,  cited  and 
proved  on  trial  as  containing  the  same  and  the  true  Spanish  law  on  the  point. 
2  Binney's  Rep.  230,  note.  Bauduc's  Syndics  v.  Nicholson,  4  Miller's  Louis. 
Rep.  81. 
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and  unduly  obtained.  This  was  the  principle  declared 
and  settled  by  the  House  of  Lords,  in  1771,  in  the  case  of 
Sinclair  v.  Fraser,  upon  an  appeal  from'  the  court  of 
session  in  Scotland.*     But  if  the  foreign  judgment  has 


*  Cited  in  the  case  of  the  Dutchess  of  Kingston,  11  State  Tr.  by  Harg.  222  ; 
and  also  in  Walker  v.  Witter,  Doug.  Rep.  1  ;  and  in  Galbraith  v.  Neville,  ibid. 
5,  note.  See,  also,  Lord  Kenyon's  opinion  in  this  latter  case,  5  East,  475,  note, 
and  also  Lord  Mansfield's  opinion  in  Walker  v.  Witter,  and  the  opinion  of  BuUer, 
J.,  in  Galbraith  v.  Neville,  and  the  opinion  of  Lord  Ch.  J.  Eyre,  in  Philijis  v. 
Hunter,  2  H.  Blacks.  Rep.  410.  Hall  v.  Odber,  11  East,  124.  But  in  Martin 
V.  Nicolls,  3  Simon'' s  Rep.  458,  the  vice-chancellor  has  undertaken  to  conti-overt 
the  doctrine  in  Sinclair  v.  Fraser,  and  he  held  that  a  foreign  judgment  could  not 
be  questioned,  not  inerely  when  it  comes  in  collaterally  or  by  way  of  defence,  but 
in  a  suit  brought  directly  upon  it  to  enforce  it.  It  is  requisite,  however,  in  order 
to  recognise  and  give  effect  in  any  way  to  a  foreign  judgment,  that  the  court 
which  pronounced  it  was  competent  to  the  case,  and  had  due  and  lawftil  jui-isdic- 
tion  over  the  cause  and  the  parties,  and  that  there  had  been  regular  judicial  pro- 
ceedings ;  and  this  is  the  case  whether  the  proceeding  which  led  to  the  judgment 
be  in  rem  or  in  personam.  Saw'yer  v.  The  Maine  F.  and  M.  Ins.  Co.,  12  Mass. 
R.  291.  Bradstreet  v.  Neptune  Ins.  Co.,  U.  S.  C.  C.  Boston,  October,  1839. 
Story'' s  Com.  on  the  Conflict  of  Laws, -p.  492,  493,  494.  See,  b\so,  supra,  \o\. 
i.  p.  261.  n.  b.  The  present  inclination  of  the  English  courts  is  in  conformity 
with  the  opinion  of  the  vice-chancellor.  Lord  Ellenborough,  in  Tarleton  v. 
Tarleton,  4  Maule  4-  Selio.  21.  Guinness  v.  Carwell,  1  B.  ^  Adolph.  Rep. 
459.  Bequet  v.  M'Carthy,  2  Ibid.  951.  See,  also,  Starkie  07i  Evidence,  vol. 
i.  p.  208.  The  arguments  and  authorities  for  and  against  the  latter  doctrine  of 
the  Enghsh  courts,  that  a  foreign  judgment  regularly  obtained  is  conclusive  ex 
comitate  gentium,  as  well  where  it  is  sought  to  be  enforced  as  when  it  is  inter- 
posed by  way  of  plea,  are  fully  and  ably  stated  and  considered  in  South- 
gate  V.  Montgomerie,  in  the  Scotch  court  at  Edinburgh  in  1835.  The  lord 
ordinary  (Jeffrey)  decided  that  foreign  judgments  were  only  prima  facie  evi- 
dence of  the  claim,  and  the  discussions  alluded  to  were  on  appeal  from  that  deci- 
sion. It  would  seem  from  the  case  of  Smith  v.  Nicolls,  5  Bingham,  N.  C.  208, 
that  the  English  courts  are  returning  to  the  old  doctrine  of  Mansfield,  Eyre  and 
Kenyon,  that  in  assumpsit  on  a  foreign  judgment,  the  judgment  is  only  prima 
facie  evidence  of  the  debt.  Bradstreet  v.  Neptune  Ins.  Co.,  U.  S.  C.  C.  Bos- 
ton, October,  1839.  The  Laio  Reporter  for  .January,  1840.  Pnce  v.  Dew- 
hurst,  8  Simons,  279.  Mr.  .Justice  Stoiy  i-easons  strongly  in  favour  of  the  latter 
doctrine  of  the  absolute  conclusiveness  of  foreign  judgments ;  (Com.  on  the  Con- 
flict of  Laics,  p.  506,  507,)  and  that  is  certainly  the  more  convenient  and  the 
safest  rule,  and  the  most  consistent  with  sound  principle,  except  in  cases  in  which 
the  court  which  pronounced  the  judgment,  had  not  due  jurisdiction  of  the  case, 
-  or  of  the  defendant,  or  the  proceeding  was  in  fraud,  or  founded  in  palpable  mis- 
take or  irregularity,  or  bad  by  the  law  of  the  rei  judicata: ;  and  in  all  such  cases 
the  justice  of  the  judgment  ought  to  be  impeached.  Not  only  Vattel,  but  Hu- 
berus  and  other  civilians  cited  by  Henry  on  Foreign  Law,  maintain  the  entire 
validity  of  foreign  judgments  in  eveiy  other  countrj'.     Vattel,  b.  2.  ch.  7.  sec. 
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been  pronounced  by  a  court  possessed  of  competent  juris- 
diction over  the  cause  and  the  parties,  and  carried  into  ef- 
fect, and  the  losing  party  institutes  a  new  suit  upon  the  same 
matter,  the  plea  of  the  former  judgment  constitutes  an  ab- 
solute bar,  provided  the  subject,  and  parties,  and  grounds 
of  the  judgment,  be  the  same.  It  is  a  res  judicata,  which 
is  received  as  evidence  of  truth  ;  and  the  exceptio  rei  judi- 
cata, as  the  plea  is  termed  in  the  civil  law,  is  final  and 
conclusive.*  This  is  a  principle  of  general  jurisprudence, 
founded  on  public  convenience,  and  sanctioned  by  the 

usage  and  courtesy  of  nations.^  The  rule  of  the 
*121  English  law  has  been  *very  generally  recognized 

in  the  courts  of  justice  in  this  country,  in  cases  not 
affected  by  the  constitution  and  law  of  the  United  States.'^ 
There  is  one  exception  in  the  jurisprudence  of  some  of 
the  states,  as  to  the  force  and  effect  of  foreign  sentences 
in  the  prize  courts  of  admiralty,  bearing  upon  neutral 
rights.  While  those  sentences  are  regarded  in  the  courts 
of  the  United  States  as  binding  and  conclusive  upon  the 
same  questions,*^  there  has  been  some  difference  of  opinion, 

84,85.  Huberus,  de  Conflictu  Leguvi,\\h.  1.  tit.  3.  sec.  3.  6.  Henry  on 
Foreign  Law,  74,  75,  76. 

"  Hughes  V.  Cornelius,  Raym.  473.  Buitows  v.  Jemino,  Str.  733.  Hamil- 
ton V.  The  Dutch  East  India  Company,  8  Bro.  C.  P.  by  Tomlins,  p.  264.  Lo- 
thian V.  Henderson,  3  Bos.  ^-  Pull.  499.  Graham  v.  Maxwell,  2  Doxc.  Par. 
Cases,  314.  Lord  Ch.  J.  Eyre,  in  Philips  v.  Hunter,  2  H.  Blacks.  Rep.  410. 
Tarleton  v.  Tarleton,  4  Maule  4"  Selw.  20.  Thompson  v.  Tolmie,  2  Peters'  U. 
S.  Rep.  157.     Labannev.  Moreau,  l'^  Louis.  R.  437. 

•>  Vattel,  b.  2.  ch.  7.  sec.  84,  85.  Martens'  Summary  of  the  Law  of  Nations, 
b.  3.  ch.  3.  sec.  20.  Ersks.  hist,  of  Scots.  Low,  vol.  ii.  p.  735.  Kame's  Pr.  of 
Equity,  vol.  ii.  p.  366,  or,  b.  3.  ch.  8.  sec.  6.  Notes  to  vol.  i.  p.  6,  of  More's 
edit,  of  Lord  Stair's  Institutions. 

"  Hitchcock  &  Fitch  v.  Aikin,  1  Caines'  Rep.  460.  Gok  v.  Low^,  1  Johns. 
Cos.  393.  Taylor  v.  Bryden,  8  Johns.  Rep.  178.  Aldrich  v.  Kinney,  4  Co7in. 
Rep.  380.  Bissell  v.  Brings,  9  Mass.  Rep.  463.  Washington,  J.,  4  Cranch. 
442.  Taylor  v.  Phelps,  1  Harris  d^  Gill,  492.  Barney  v.  Patterson,  6  Harr. 
Sf  Johns.  182.  Story's  Com.,  on  the  Co7iflict  of  Laws,  508,  and  the  numerous 
cases  there  collected. 

^  Croudson  v.  Leonard,  4  Cranch,  434.  Rose  v.  Himely,  ibid.  241.  Hud- 
son V.  Guestier,  ibid.  281. 
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and  some  collisions  on  this  point,  in  the  decisions  in  the 
state  courts.*  The  weight  of  judicial  authority  appears, 
however,  to  be  decidedly  in  favour  of  the  binding  force 
and  universal  application  of  the  doctrine  of  the  English 
law.^ 


*  They  were  declared  to  be  conclusive,  according  to  the  English  rule,  upon  tho 
question  of  neutral  property,  in  a  subsequent  suit  upon  the  policy  of  insurance,  by 
the  courts  of  law  in  New- York.  Ludlows  v.  Dale,  1  Johns.  Cas.  16.  Vanden- 
heuvel  v.  Utica  Insurance  Company,  2  Ibid.  127.  But  the  doctrine  in  those 
cases  was  reversed  in  the  court  of  errors.  2  Ibid.  451.  They  were  declared  to 
be  conclusive,  by  the  supreme  court  of  Pennsylvania,  in  I  Binncy^s  Rep.  299, 
note  ;  but  the  legislature  of  that  state,  by  an  act  passed  in  March,  1809,  declared, 
that  they  should  not  be  held  conclusive.  They  vv^ere  held  to  be  binding  in  South 
Carolina,  2  Bay,  242 ;  in  Connecticut,  1  Day,  142  ;  in  Massachusetts,  6  Mass. 
Rep.  277  ;  in  Maryland,  Gray  v.  Swan,  1  Ilarr.  4'  Joluis.  142  ;  but  an  act  of 
the  legislature  of  Maryland,  in  1813,  ch.  164,  reduced  the  sentences  of  condem- 
nation of  foreign  prize  courts  to  the  character  oi prima  facie  proof.  They  were 
held  conclusive  in  Cucullu  v.  Louisiana  Ins.  Co.,  17  Martin,  464. 

''  Admiralty  courts,  being  courts  of  the  law  of  nations,  their  seal  is  judicially 
taken  notice  of  in  the  courts  of  other  countries,  without  positive  proof  of  its  au- 
thenticity; (Yeaton  V.  Fry,  5  Cranch,  335.  343.  Thompson  v.  Stewart,  3  Conn. 
Rep.  171,)  though  the  rule  is  ditlereut  as  to  the  seal  of  other  foreign  courts,  and 
it  must  be  proved,  like  any  other  fact.  (Delafield  v.  Hand,  3  Johns.  Rep.  310. 
Desobry  v.  De  Laistre,  2  Harr.  4'  Johns.  192.  Henry  v.  Adey,  3  East,  221.) 
The  question  touching  the  effect  of  foreign  judgments,  has  been  frequently,  and 
very  extensively  and  profoundly  discussed,  before  the  French  tribunals  ;  and  it  is 
surprising  to  observe  the  very  little  respect  or  comity  which  has  hitherto  been 
afforded  to  the  judicial  decisions  of  foreign  nations,  iu  so  enlightened,  so  polished, 
and  so  commercial  a  country  as  France. 

The  French  jurisprudence  ou  this  subject  disclaimed  any  authority  derived 
from  the  jus  gentium,  and  it  was  placed  entirely  upon  the  basis  of  the  royal  or- 
dinance of  1629.  That  ordinance  declared,  that  foreign  judgments,  for  whatever 
cause,  should  not  be  deemed  to  create  any  lien,  or  have  any  execution  in  France ; 
and  that  notwithstanding  the  judgments.  Frenchmen,  against  whom  they  might 
have  been  rendered,  should  not  be  affected  by  them,  but  be  entitled  to  have  their 
rights  discussed  de  7iovo,  equally  as  if  no  such  judgment  had  been  rendered. 
Opinions  to  that  effect,  given  by  several  celebrated  advocates  of  the  parliament  of 
Paris,  as  early  as  1664,  are  published  in  the  Aj)pendix  to  Henry's  Treatise  on 
Foreign  Law,  published  at  London,  1823. 

Emerigon  (  Traite  des  Ass.  ch.  iv.  sec.  8.  ch.  xii.  sec.  20,)  said,  that  the  rule 
applied  equally  in  favour  of  strangers  domiciled  in  France,  and  it  applied,  whe- 
ther the  Frenchman  be  the  plaintiff^  or  defendant ;  but  as  to  foreign  judgments 
between  strangers,  they  might  be  executed  in  France,  without  any  examination 
of  the  merits. 

It  has,  however,  been  a  vexed  question,  whether  foreign  judgments,  as  between 
strangers,  were  entitled  to  any  notice  whatever,  or  were  to  receive  a  bUnd  exe* 
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2.  Of  Us  pendens. 

A  lis  pendens,  before  the  tribunals  of  another  jurisdic- 


curion,  without  looking  into  their  merits.     There  seems  to  have  been  much  vibra- 
tion of  opinion,  and  doubt  and  uncertainty,  on  this  point. 

In  the  elaborate  argument,  which  M.  Merlin  delivered  before  the  court  of  cas- 
sation, in  the  case  of  Spohrer  v.  Moe,  and  which  he  has  preserved  entire  in  his 
Questio7is  de  Droit,  tit.  Jugement,  sec.  14,  he  showed,  by  many  judicial  prece- 
dents, that  the  French  law  (jurisprudence  des  arrets)  had  been  uniform  from 
the  date  of  the  royal  ordinance  down  to  this  day ;  that  nothing  which  had  been 
judicially  decided  under  a  foreign  juiisdiction,  had  any  effect  in  France,  and  did 
not  afford  any  ground  or  colour,  even  for  the  exceptio  rei  judicaite.  He  main- 
tained that  the  law  did  not  distinguish  between  cases,  for  that  all  foreign  judg- 
ments, whoever  might  be  the  parties,  whether  in  favour  or  against  a  Frenchman 
with  a  stranger,  or  whether  between  strangers,  and  whether  the  judgment  was 
by  default,  or  upon  confession  or  trial,  were  of  no  avail  in  France,  and  the  juris- 
prudence des  arrets  rejected  every  such  distinction.  Whenever  this  rule  had 
been  suspended,  it  had  been  occasioned  by  the  force  of  special  treaties,  such  as 
that  between  France  and  the  Swiss  cantons,  in  1777  ;  or  accorded  by  way  of  re- 
ciprocity to  a  particular  power,  such  as  in  the  case  of  the  Duke  of  Lorrain,  in 
1738.  The  judgment  of  the  court  of  cassation,  on  appeal,  rendered  in  the  year 
12  of  the  French  republic,  was,  that  the  foreign  judgment,  in  that  case,  in  which 
a  Frenchman  was  one  of  the  parties,  and  a  Norwegian  the  other,  was  of  no  effect 
whatever.  (  Vide  Repertoire  de  Jurisprudence,  tit.  Jugement,  sec.  6.  Ques- 
tio7is  de  Droit,  h.  t.  sec.  14.)  Afterwards,  in  the  case  of  Holker  v.  Parker,  de- 
cided in  the  court  of  cassation,  in  1819,  it  was  settled,  upon  the  authority  of  the 
new  code  civil,  No.  2123,  and  2128,  and  of  the  code  de  procedure.  No,  546, 
that  the  ordinance  of  1629  no  longer  applied,  and  that  the  codes  made  no  dis- 
tinction among  foreign  judgments,  and  rendered  them  all  executory,  or  capable 
of  execution  in  France,  after  being  subject  to  re-examination  ;  and  whoever 
sought  to  enforce  a  foreign  judgment,  must  show  the  reasons  on  which  it  was 
founded,  {Vide  Questions  du  Droit,  par  31.  Merlin,  tit.  Jugement,  sec.  14.) 
In  that  very  case,  it  had  been  previously  decided,  by  the  com-t  of  the  first  in- 
stance, at  Paris,  in  1815,  that  a  foreign  judgment  was  to  be  regarded  as  defini- 
tive between  strangers,  and  to  be  executed  in  France,  without  their  courts  being 
permitted  to  take  cognizance  of  the  merits.  The  royal  court  of  Paris,  m  1816, 
on  appeal,  decided  otherwise,  and  declared,  that  foreign  judgments  had  no  effect 
in  France,  and  that  the  principle  was  unqualified  and  absolute,  and  was  founded 
on  the  sovereignty  and  independence  of  nations,  and  could  be  invoked  by  all  per- 
sons, subjects  and  sti'angers,  without  distinction.  The  court  of  cassation,  on  a 
further  appeal,  decided,  that  they  were  to  be  regarded  sub  modo  ;  they  were  not 
to  be  of  any  force  without  a  new  investigation  of  the  merits,  for  a  bhnd  submis- 
sion to  them  would  be  repugnant  to  the  nature  of  judicial  tidbunals,  and  stiike  at 
the  right  of  sovereignty  within  every  independent  territoiy.  I  have  said  that  the 
rule  was  settled  in  that  case,  but  it  seems  to  be  difficult  to  know  when  or  how 
the  rule  on  this  subject  can  be  deemed  settled  in  France,  for  the  conflict  of  opi- 
nions between  their  various  tribunals,  and  at  different  periods  of  time,  is  extraor- 
dinary. This  very  question,  whether  a  foreign  judgment  between  two  strangers 
could  receive  execution  in  France  without  revision  or  discussion,  was  raised  in 
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tion  has,  in  cases  of  proceedings  in  rem,  been  held  to  be 
a  good  plea  in  abatement  of  a  suit.  Thus,  where 
a  creditor  of  A.,  *a  bankrupt,  had  hono.Jide,  and  by  *123 
regular  process,  attached  in  another  state  a  debt  due 
to  A.  and  in  the  hands  of  B.,  it  has  been  held,  that  the 
assignees  of  the  bankrupt  could  not,  by  a  subsequent  suit, 
recover  the  debt  of  B.*  The  pendency  of  the  foreign  at- 
tachment is  a  good  plea  in  abatement  of  the  suit.''    In  such 


Jamian-,  1S24,  before  a  tribunal,  at  Paris,  between  Stackpoole  v.  Stackpoole  and 
others,  and  it  was  decided  in  the  negative,  after  a  discussion  on  each  side,  dis- 
tinguished for  depth  of  learning,  and  a  lustre  of  eloquence,  not  to  be  surpassed. 
M.  Toullier  ventures  to  consider  the  French  jurisprudence,  or  the  droit  -public 
of  France,  as  being  irrevocably  established  by  the  decree  of  the  court  of  cassation, 
in  1819,  and  he  considers  it  as  resting  on  sound  foundations.  Foreign  judgments 
are  no  longer  absolute  nullities,  since  they  can  be  declared  executor}',  after  the 
French  courts  have  taken  cognizance  of  the  merits  of  them,  and  have  acted,  in 
respect  to  them,  in  the  nature  of  a  court  of  appeal.  The  rule  applies  to  all 
foreign  judgments  \Aathout  distinction,  and  the  French  courts  will  admit  the 
proofs  taken  in  the  foreign  courts — locus  regit  actum.  Vide  Toullier' s  Droit 
Civil  Francais,  suivant  Vordre  du  Code,  tome  x.  No.  76  to  86.  The  French 
and  the  English  law  have  now,  at  last,  approached  very  near  to  each  other  on 
this  interesting  head  of  national  jurisprudence.  They  agree  perfectly  when  the 
foreign  judgment  is  sought  to  be  enforced  ;  but  the  French  courts  will  not  permit, 
as  they  certainly  ought,  a  plea  of  a  foreign  judgment  in  bar  of  a  new  suit  for  the 
same  cause,  to  be  conclusive,  if  fairly  pronounced  by  a  foreign  court,  having  a 
jurisdiction  confessedly  competent  for  the  case.  So  far  the  French  jurisprudence 
still  wants  the  true  spirit  of  international  comity.  See  Merlin,  Repertoire,  tit. 
Jugement,  sec.  6.     Pardcssus,  Droit  Commercial,  tome  v.  p.  1488. 

*  Le  Chevalier  v.  Lynch,  Doug.  Rep.  170. 

''  Lord  Holt,  in  Brook  v.  Smith,  1  Salk.  Rep.  2S0.  Embree  &  Collins  v. 
Hanna,  5  Johns.  Rep.  101.  Carrol  v.  M'Donogh,  10  Martens'  Louis-  [Rep. 
609.  Tliis  is  now  the  recognized  doctrine  in  the  supreme  court  of  the  United 
States.  Wallace  v.  McConnell,  13  Peters,  136.  The  priority  of  suit  will 
determine  the  right.  But  in  West-Syndic  v.  M'Connell,  5  Miller's  Louis  Rep. 
424,  it  was  held,  that  the  pendency  of  a  suit  by  foreign  attachment,  for  the 
same  cause  of  action,  in  another  state,  could  not  be  pleaded  in  abatement  of  the 
action  instituted  in  Louisiana ;  though  it  might  tend  to  modify  the  relief,  so  as 
to  stay  execution  until  the  party  credits  and  accounts  for  the  proceeds  of  the 
property  seized  abroad,  or  else  dismisses  the  foreign  attachment. 

The  court  of  chancery  of  New-York  will  not  restrain,  by  injunction,  a  defend- 
ant firom  prosecuting  a  foreign  suit  previously  commenced.  Mead  v.  Mcrritt, 
2  Paige's  Rep.  402  ;  though  this  has  been  done  in  the  EngHsh  chancery  under 
special  circumstances.  Bushby  v.  Munday,  5  Mad.  Rep.  297.  It  has  been 
done  where  the  proceeding  in  a  foreign  court  was  instituted  by  the  same  party, 
as  to  the  same  matter.     1  Simon  Sj-  Stewart,  16. 
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a  case,  the  equity  of  the  maxim,  Quiiniorest  tempore  potior 
est  jure,  forcibly  applies.  Unless  the  plea  in  abatement 
was  allowed  in  such  a  case,  the  defendant  would  be  left 
without  protection,  and  w^ould  be  obliged  to  pay  the  debt 
twice  ;  for  the  courts  which  had  acquired  jurisdiction  of 
the  cause  by  the  priority  of  the  attachment,  would  never 
permit  the  proceeding  to  be  defeated  by  the  act  of  the 
party  going  abroad,  and  subjecting  himself  to  a  suit  and 
recovery  against  him  in  another  state  ;  or  by  instituting 
proceedings,  in  order  to  avoid  or  arrest  the  course  of  the 

suit  first  duly  commenced  against  him.^  But  gene- 
*1.25   rally,  a  personal  arrest  *and  holding  to  bail  in  a 

foreign  country  cannot  be  pleaded  in  abatement ; 
and  it  is  no  obstacle  to  a  new  arrest  and  holding  to  bail 
for  the  same  cause  in  the  English  courts,  and  they  will 
not  take  judicial  notice  of  an  arrest  in  a  foreign  country,, 
or  in  their  own  plantations  ;''  and  the  same  rule  of  law 
has  been  declared  in  this  country.*^ 

(4.)   Of  divorce  a  mensa  et  tlioro. 

The  statute  of  New-York*^  authorizes  the  court  of  chan- 
cery to  allow  of  qualified  divorces  a  mensa  et  tlioro,  found- 
ed on  the  complaint  of  the  wife,  of  cruel  and  inhuman 


a  Parker,  Ch.  J.,  in  Tappan  v.  Poor,  15  Mass.  Rep.  433.  S.  P.  in  Embree 
&  Collins  V.  Hanna,  5  Johns.  Rep.  103,  104. 

b  Maule  V.  Murray,  7  Term.  Rep.  470.  Imlay  v.  Ellefsen,  2  East,  453. 
Bayley  v.  Edwards,  3  Swanston's  Rep.  703.  The  court  of  appeals  in  Lower 
Canada,  in  the  case  of  Russell  v.  Field,  (1833,)  followed  the  English  rule,  and 
held  that  the  plea  of  a  suit  pending  in  Vermont,  between  the  same  parties,  for 
tlie  same  cause  of  action,  was  no  bar  to  the  new  suit  in  the  Canadian  court. 

<:  Bowne  V.  Joy,  9  Johnson  R.  221.  Mitchell  y.  Bunch,  2  Paige's  Rep.  606. 
Godfrey  v.  Hall,  4  Miller's  Louis.  Rep.  158.  But  where  there  are  two  ti-ibunals 
under  the  same  government,  of  concurrent  and  complete  jurisdiction,  the  juris- 
diction of  that  tribunal  which  first  takes  cognizance,  by  process,  of  the  subject 
matter  of  controversy,  is  conclusive.  Slyhoof  v.  Flitcraft,  1  Ashmead's  Rep. 
171.  Whether  a  lis  peridens  in  another  state,  between  the  same  parties,  for  the 
same  cause,  was  a  good  plea  in  abatement,  was  left  as  a  doubtful  question,  ia 
Casey  v.  Harrison,  2  Dev.  N.  C.  Rep.  244. 

''  N,  Y.  Revised  Statutes,  vol.  ii.  p.  146. 


Lee.  XXVII.]  OF  THE  RIGHTS  OP  PERSONS.  125 

treatment,  or  such  conduct  as  renders  it  unsafe  and  im- 
proper for  her  to  cohabit  with  her  husband ;  or  for  wil- 
ful desertion  of  her,  and  refusal  or  neglect  to  provide  for 
her.  The  court  may  decree  a  separation  from  bed  and 
board  for  ever,  or  for  a  limited  time,  in  its  discretion,  and 
the  decree  may  be  revoked  at  any  time  by  the  same  court 
by  which  it  was  pronounced,  under  such  regulations  and 
restrictions  as  the  court  may  impose,  upon  the  joint  ap- 
plication of  the  parties,  and  upon  their  producing  satis- 
factory evidence  of  their  reconciliation.* 

To  entitle  the  court  to  sustain  such  a  suit,  the  parties 
must  be,  (1)  inhabitants  of  the  state  ;  (2)  or  the  marriage 
have  taken  place  in  the  state,  and  the  wife  an  actual 
resident  at  the  time  of  exhibiting  the  complaint ;  (3)  or 
the  parties  must  have  been  inhabitants  of  the  state  at 
least  one  year,  and  the  wife  an  actual  resident  at  the 
time  of  filing  the  bill.'' 

These  qualified  divorces  are  allowed  by  the  laws  of 
almost  all  countries,  and  it  is  assumed  that  they  prevail 
generally  in  these  United  States,  in  cases  of  extreme  cru- 
elty, though  they  are  unknown  in  some  of  them,  as  for 
instance  in  Connecticut,  Ohio,  Indiana,  and  South  Caro- 
lina.'^ In  England,  they  are  allowed  only  jpropter  savitiam 
aut  adulter  mm ;  and  where  there  is  a  separation 
*for  such  a  cause,  if  the  parties  come  together  again,  *126 
the  same  cause  cannot  be  revived.'' 


•  A^.  Y.  Revised  Statutes,  vol.  ii.  p.  146,  147.  sec.  50,  51.  56. 

•>  Ibid.  146,  sec.  50. 

<=  In  Louisiana,  the  divorce  a  mensa  leads  to  the  divorce  a  vinculo,  if  the  par- 
ties be  not  reconciled  in  two  years.  Savoie  v.  Ignogoso,  7  Louis.  Rep.  281. 
In  Massachusetts,  divorces  from  bed  and  board  are  allowed  for  cause  of  extreme 
cruelty  in  either  jjarty,  and  in  favour  of  the  wdfe  when  the  husband  shall  utterly 
desert  her,  or  grossly,  or  wantonly  and  cruelly  refiise  or  neglect  to  provide  (if 
able)  suitable  maintenance  for  her.  Mass.  Revised  Statrites,  1835.  In  Ver- 
mont, New-Jersey,  Kentucky,  Mississippi  and  Michigan  divorce  a  mensa  et  thoro 
may  be  granted  for  extreme  cruelty,  and  in  the  latter  state  for  wilful  desertion 
for  three  yeai-s.  Act  of  Michigan,  April  4th,  1833.  Lockridge  v.  Lockridge, 
3  Dana's  Ken.  Rep.  28.  Holmes  v.  Holmes,  Walker^s  Miss.  R.  474.  Elmer's 
Digest,  140.     Laws  of  Vermont,  p.  364. 

''  Lord  Eldon,  11  Vesei/,  532. 
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In  determining  what  is  scevitia,  by  the  ecclesiastical 
law,  we  find  it  stated,  in  Evans  v.  Evans,^  that  it  is  ne- 
cessary there  should  be  a  reasonable  apprehension  of 
bodily  hurt.  The  courts  keep  the  rule  very  strict.  The 
causes  must  be  grave  and  weighty,  and  show  such  a 
state  of  personal  danger  as  that  the  duties  of  the  married 
life  cannot  be  discharged.  Mere  austerity  of  temper, 
petulance  of  manners,  rudeness  of  language,  a  want  of 
civil  attention,  even  occasional  sallies  of  passion,  if  they 
do  not  threaten  bodily  harm,  do  not  amount  to  that  cru- 
elty against  which  the  law  can  relieve.  The  wife  must 
disarm  such  a  disposition  in  the  husband  by  the  weapons 
of  kindness.^ 

This  being  the  rule  of  the  English  courts,  it  would  ap- 
pear that  divorces  a  mcnsa  are  placed,  by  the  statute  of 
New- York,  on  rather  broader  ground.  They  are  not  only 
for  cruelty,  but  generally  for  such  conduct  on  the  part  of 
the  husband  towards  his  wife,  as  renders  it  unsafe  and 
improper  for  her  to  cohabit  with  him,  and  be  under  his 
dominion  and  control.  Probably  the  word  unsafe,  in 
our  statute,  may  mean  the  same  thing  as  the  reasonable 
apprehension  of  bodily  hurt  in  the  English  cases.'^  It 
was  considered,  in  the  case  of  Barrcrc  v.  Barrere,^  that 
the  danger  or  injury  must  be  serious,  and  the  slightest 
assault  or  touch  in  anger  was  not,  in  ordinary  cases,  suf- 
ficient. It  was  likewise  held,  in  that  case,  that  the  sepa- 
ration need  not  be  declared  to  be  for  any  specific  time, 
but  may  be  left  general  and  indefinite,  with 
*127  *liberty  to  the  parties  to  be  reconciled  when  they 


»  1  HaggariVs  Consist.  Rep.  35. 

b  1  Ibid.  3C4.  409.  vol.  ii.  p.  148.  Neeld  v.  Neeld,  4  Haggard's  Eccl.  Rep. 
363.  Pothier,  Traitl  du  Contrat  de  Marriage,  sec.  500.  2  Mass.  Rep.  150. 
3  Ibid.  321.  4  Ibid.  587.  But  it  is  cruelty,  in  judgment  of  law,  if  the  wilful 
conduct  of  the  husband  exposes  the  wife  to  bodily  hazard  and  intolerable  hard- 
ship.    D'Aguilar  v.  D'Aguilar,  1  Haggard's  Eccl.  Rep.  773. 

=  It  has  been  so  understood  in  Mason  v.  Mason,  1  Edw.  Ch.  Rep.  292. 

^  4  Jolms.  Ch.  Rep.  187. 
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please,  and  to  apply  to  be  discharged  from  the  decree. 
The  decree  of  divorce  is  always,  by  the  canon  law,  sub 
spe  reconcihatiojiis.^ 

The  statute  above  referred  to  seems  to  have  considered 
the  wife  as  the  only  infirm  party  who  stands  in  need  of 
such  protection,  for  it  confines  the  divorce  a  mensa,  for 
cruelty,  desertion,  or  other  improper  conduct,  to  such  con- 
duct in  the  husband  ;^  but  the  English  ecclesiastical  law 
makes  no  such  distinction,  and  divorces  are  granted,  on 
a  bill  by  the  husband,  for  cruel  usage  by  the  wife.'^  Upon 
these  separations  from  bed  and  board,  the  children  that 
the  wife  has  during  the  separation,  are  bastards,  for  due 
obedience  to  the  decree  is  to  be  presumed,  unless  the 
contrary  be  shown.'^  If  however,  cohabitation  between 
the  husband  and  wife  existed,  the  presumption  of  illegi- 
timacy is  destroyed.  This  is  the  general  law  ;  and 
when  the  New-York  Revised  Statutes^  declare,  that  a  child 
begotten  and  born  during  the  separation  of  its  mother 
from  her  husband,  pursuant  to  a  divorce  a  mensa  et  thoro 
shall  be  deemed  abastard,itis  to  be  taken,  as  I  appre- 
hend, subject  to  the  same  qualifications  which  accom- 
panied the  general  rule. 

These  qualified  divorces  are  regarded  as  rather  hazard- 
ous to  the  morals  of  the  parties.     In  the  language  of  the 
English  courts,  it  is  throwing  the  parties  back  upon 
society,  in  *the  undefined  and  dangerous  charac-  *128 
ters  of  a  wife  without  a  husband,  and  a  husband 

*  Burns'  Eccl.  Laio,  tit.  Manriage,  ch.  11.  sec.  4.  Ouglitoit's  Ordo  Jud, 
tit.  215.  sec.  3.     Bynk.  Q.  Jur.  Priv.  1.  2,  ch.  8. 

•>  Vanveghten  v.  Vanveghten,  4  Jolins.  Ch.  Rep.  501.  By  a  statute  of  New- 
York,  of  April  10th,  1824,  ch.  205.  sec.  12,  the  court  of  chanceiy  was  author- 
ized to  decree  a  divorce  a  mensa,  on  the  complaint  of  the  husband,  and  that 
provision  is  deemed  to  be  in  force,  notwithstanding  the  subsequent  general  provi- 
sion in  the  revised  laws,  confining  that  remedy  to  the  wife.  Perry  v.  Perry, 
2  Paige's  Rep.  bOl. 

<^  Kirkman  v.  Kirkman,  1  Haggard's  Consist.  Rep.  409. 

d  St.  George  v.  St.  Margaret,  1  Salk.  123.  ^ 

0  Vol.  i.  p.  641. 
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without  a  wife.  The  ecclesiastical  law  has  manifested 
great  solicitude  on  this  subject,  by  requiring,  in  every 
decree  of  separation,  an  express  monition  to  the  parties 
"  to  live  chastely  and  continently,  and  not,  during, each 
other's  life,  contract  matrimony  with  any  other  person  ;" 
and  security  was  formerly  required  from  the  party  suing 
for  the  divorce,  to  obey  the  mandate.*  The  statute  al- 
lows the  husband,  on  such  a  bill  by  the  wife,  for  ill  con- 
duct, to  show,  in  his  defence,  and  in  bar  of  the  suit,  a 
just  provocation  in  the  ill  behaviour  of  the  wife,  and  this 
would  have  been  a  good  defence,  even  without  the  aid 
of  the  statute.**  And  on  these  separations  from  bed  and 
board,  the  courts  intrusted  with  the  jurisdiction  of  the 
subject,  will  make  suitable  provision  for  the  support  of 
the  wife  and  children,  out  of  the  husband's  estate,  and 
enforce  the  decree  by  sequestration  ;  and  the  chancellor, 
in  New- York,  may  exercise  his  discretion  in  the  disposi- 
tion of  the  infant  children,  and  vary  or  annul  the  same 
from  time  to  time,  as  circumstances  may  require.'^  I 
apprehend  there  is  not,  in  these  United  States,  any  es- 
sential difference  in  principle,  or  departure  from  the  doc- 
trines of  the  English  law,  on  the  subject  of  divorces  a 
mensa  et  thoro.^ 


^  Burns'  Eccl.  Law,  tit.  Marriage,  ch.  11,  sec.  4.  Barrere  v.  Barrere,  4 
Johns.  Ch.  Rep.  196.  198.     Vanveghten  v.  Vanveghten,  Ibid.  501. 

^  New-York  Revised  Statutes,  vol.  ii.  p.  147,  sec.  53.  Waring  v.  Waring,  2 
Haggard^s  Consist.  Rep.  154. 

•^  New-York  Revised  Statutes,  vol.  ii.  p.  147,  sec.  54,  55.  Ibid.  148,  sec.  59, 
60.     Barrere  v.  Barrere,  4  Johns.  Ch.  Rep.  197. 

^  Reeve's  Domestic  Relations,  ch.  16.  Thompson  v.  Thompson,  2  Dallas, 
128.  Warren  v.  Warren,  3  Mass.  Rep.  321.  Statutes  of  Delaware,  1832, 
ch.  144. 


LECTURE  XXVIII. 


OF    HUSBAND    AND    WIFE. 


The  legal  efFects  of  marriage,  are  generally  deducible 
from  the  principle  of  the  common  law,  by  which  the 
husband  and  wife  are  regarded  as  one  person,  and  her 
legal  existence  and  authority  in  a  degree  lost  or  sus- 
pended, during  the  continuance  of  the  matrimonial  union.'" 
From  this  principle,  it  follows,  that  at  law  no  contracts 
can  be  made  between  the  husband  and  wife,  without  the 
intervention  of  trustees  ;  for  she  is  considered  as  being 
suh  potestate  viri,  and  incapable  of  contracting  with  him ; 
and  except  in  special  cases,  within  the  cognizance  of 
equity,  the  contracts  which  subsisted  between  them  prior 
to  the  marriage,  are  dissolved.''  The  wife  cannot  con- 
vey lands  to  her  husband,  though  she  may  release  her 
dower  to  his  grantee  ;  nor  can  the  husband  convey  lands 


a  Co.  Liu.  112.  a.  187.  b.     Litf.  sec.  1C8.  291.     1  Blacks.  Com.  441.     The 

jus  mariti,  where  it  is  not  restrained  by  special  contract,  exists  with  equal  force 

and  extent  in  the  Scotch  law.     The  husband  acquires  the  same  power  over  the 

person  and  property  of  the  wife,  and  she  is  subjected  to  similar  disabilities. 

Erskine's  Inst.  b.  1.  tit.  6.  sec.  19.  22.     Stair's  Inst.  b.  1.  tit.  4.  sec.  13. 16. 

b  The  disability  of  husband  and  wife  to  contract  with  each  other,  is  founded 
in  the  wisest  policy,  and  is  an  essential  muniment  to  the  inviolability  of  the  nup- 
tial contract,  and  to  the  maintenance  of  the  institution  of  marriage.  The  conse- 
quent dependence  of  the  \vife  upon  the  husband,  and  the  continued  liability  of  the 
husband  to  support  the  wife,  and  the  other  incapacity  of  the  parties,  by  their  own 
mere  will,  to  absolve  each  other  from  the  reciprocal  rights  and  duties  which  the 
law  of  their  contract  imposes  upon  them,  fiirnishes  powerful  motives  to  the  pro- 
motion of  harmony  and  peaceful  cohabitation  in  married  life.  Marshall,  J.,,  in 
Simpson  v.  Simpson,  4  Dajia's  K,  Rep.  142. 
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by  deed  directly  to  the  wife.*  The  husband  may  devise 
lands  to  his  wife,  for  the  instrument  is  to  take  effect  after 
his  death  ;  and  by  a  conveyance  to  uses,  he  may  create 
a  trust  in  favour  of  his  wife,''  and  equity  will  decree  per- 
formance of  a  contract  by  the  husband  with  his  wife,  for 
her  benefit.*^  The  general  rule  is,  that  the  husband  be- 
comes entitled,  upon  the  marriage,  to  all  the  goods  and 

chattels  of  the  wife,  and  to  the  rents  and  profits 
•130   *of  her  lands,  and  he  becomes  liable  to  pay  her 

debts,  and  perform  her  contracts. 
According  to  the  plan  of  these  general  disquisitions,  I 
cannot  undertake  to  enter  minutely  into  the  numerous 
distinctions  and  complex  regulations  which  appertain  to 
the  relation  of  husband  and  wife.  My  purpose  will  be 
answered,  if  I  shall  be  able  to  collect  and  illustrate  the 
leading  principles  only  ;  and  that  I  may  be  able  to  do 
this  clearly,  and  to  the  satisfaction  of  the  student,  I  shall 
consider  the  subject  in  the  following  order  : 

1.  The  right  which  the  husband  acquires  by  marriage 
in  the  property  of  the  wife. 

2.  The  duties  which  he  assumes  in  the  character  of 
husband. 

3.  How  far  the  wife  is  enabled  by  law  to  act  during 
coverture,  as  a  feme  sole. 

4.  Her  competency,  in  the  view  of  a  court  of  equity, 
to  deal  with  her  property. 

5.  Other  rights  and  disabilities  incident  to  the  mar- 
riage union. 


»  Martin  v.  Martin,  1  Greenleaf  s  Rep.  394.  Rowe  v.  Hamilton,  3  Green- 
leafs  Rep.  63.  But  though  such  a  conveyance  would  be  void  at  law,  equity 
will  uphold  it  in  a  clear  and  satisfactory  case.  Wallingford  v.  Allen,  10  Peters" 
Sup.  Court  R.  583.     See  infra,  p.  162. 

•>  Co.Litt.  112.  a. 

'^  Moore  v.  Ellis,  Bunb.  Rep.  205.  Livingston  v.  Livingston,  2  Johns.  Ck. 
Rep.  537.     Shepard  v.  Shepard,  7  Johm.  Ch.  Rep.  57. 


Loc.  XXVIII.]  OF  THE  RIGHTS  OF  PERSONS.  130 

I.   The  right  which  the  husband  acquires  by  marriage  in  the 

jfi'operty  of  the  wife. 

(1.)   To  her  lands  in  fee. 

If  the  wife,  at  the  time  of  marriage,  be  seised  of  an 
estate  of  inheritance  in  land,  the  husband,  upon  the  mar- 
riage, becomes  seised  of  the  freehold y^re  uxoris,  and  he 
takes  the  rents  and  profits  during  their  joint  lives.*  It  is 
a  freehold  estate  in  the  husband,  since  it  must  continue 
during  their  joint  lives,  and  it  may,  by  possibihty,  last 
durino:  his  life.  It  will  be  an  estate  in  him  for  the  life  of 
the  wife  only,  unless  he  be  a  tenant  by  the  curtesy.  It 
will  be  an  estate  in  him  for  his  own  life,  if  he  dies  before 
his  wife,  and  in  that  event,  she  takes  the  estate  again  in 
her  own  right.  If  the  wife  dies  before  the  husband, 
without  having  had  issue,  her  heirs  immediately 
♦succeed  to  the  estate.  If  there  has  been  a  child  *131 
of  the  marriage  born  alive,  the  husband  takes  the 
estate  absolutely  for  life,  as  tenant  by  the  curtesy,  and 
on  his  death,  the  estate  goes  to  the  wife,  or  her  heirs  ;  and 
in  all  these  cases,  the  emblements  growing  upon  the 
land,  at  the  termination  of  the  husband's  estate,  go  to 
him,  or  his  representatives. 

During  the  continuance  of  the  life  estate  of  the  hus- 
band, he  sues  in  his  own  name  for  an  injury  to  the  profits 
of  the  land  ;  but  for  an  injury  to  the  inheritance,  the  wife 
must  join  in  the  suit,  and  if  the  husband  dies  before  re- 
covery, the  right  of  action  survives  to  the  wife.''  If  the 
husband  himself  commits  waste,  the  coverture  is  a  sus- 
pension of  the  common  law  remedy  of  the  wife  against 
him.  The  husband  has  an  interest  in  the  freehold  estate 
of  his  life,  which  may  be  seised  and  sold  on  execution, 


»  Co.  Litt.  351.  a. 

•■  Weller  and  others  v.  Bater,  2  Wils.  Rep.  423,  424.  It  is  there  said  to  be 
difficult  to  reconcile  the  cases,  as  to  the  joinder  of  hushand  and  wife,  in  actions 
relatinsr  to  the  land. 
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and  if  the  assignee,  or  creditor  of  the  husband,  who 
takes  possession  of  the  estate,  on  a  sale  on  execution  of 
his  freehold  interest,  commits  waste,  the  wife  has  her 
action  against  him,  in  which  the  husband  must  join ;  for 
though  such  assignee  succeeds  to  the  husband's  right  to 
the  rents  and  profits,  he  cannot  commit  waste  with  im- 
punity.* So,  also,  the  heir  of  the  wife  may  sue  the  hus- 
band for  the  waste,  and  no  doubt  the  court  of  chancery 
would  stay  by  injunction  the  husband's  waste,  on  behalf 
of  the  wife  herself.  But  it  seems,  that  from  want  of 
privity,  the  heir  of  the  wife  cannot  bring  an  action  of 
waste  against  the  assignee  of  the  husband,  though  it  may 
be  brought  against  the  husband  himself,  for  waste  done 
by  his  assignee,  and  he  shall  recover  the  land  of  the 
assignee.^  The  subtle  distinction  in  Wal]ier''s  case^"  and 
which  we  have  followed,  was,  that  if  the  tenant  by  the 
curtesy  assigns  over  his  estate,  the  heir  of  the  v/ife  can 

sue  him  for  waste  done  after  the  assignment ;  but 
*132   if  the  heir  *grants  over  the  reversion,  the  grantee 

cannot  sue  the  husband,  for  the  privity  of  the  action 
is  destroyed.  He  can  only  sue  the  assignee  of  the  hus- 
band, for  as  between  them  there  is  a  privity  of  estate. 

If  an  estate  in  land  be  given  to  the  husband  and  wife, 
or  a  joint  purchase  be  made  by  them  during  coverture, 
they  are  not  properly  joint  tenants,  nor  tenants  in  com- 
mon, for  they  are  but  one  person  in  law,  and  cannot  take 
by  moieties.  They  are  both  seised  of  the  entirety,  and 
neither  can  sell  without  the  consent  of  the  other,  and  the 
survivor  takes  the  whole.  This  species  of  tenancy  arises 
from  the  unity  of  husband  and  wife,  and  it  applies  to  an 
estate  in  fee,  for  life,  or  for  years.  If  the  grant  be  made 
to  the  husband  and  wife  and  B.,  or  to  the  husband  and 


"  Bab  and  Wife  v.  Perley,  1  Greenleaf  a  Rep.  G.     Mattocks  v.  Stearns,  9 
Vermont  R.  .326. 
''  Bates  V.  Sliraeder,  13  Johns.  Rep.  260. 
=  3  Co.  22. 
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wife  and  B.  and  C,  the  grantees  are  all  joint  tenants  as 
between  themselves,  but  the  husband  and  wife  are  ten- 
ants by  entireties,  as  between  each  other  ;  and  as  for  all 
the  purposes  of  ownership,  the  husband  and  wife  are  but 
one  person  in  law,  they  take  only  a  moiety  of  the  land 
in  the  one  case,  and  only  a  third  of  it  in  the  other.'^  If 
they  are  tenants  by  entireties  of  a  term  for  years,  the 
husband  may  alien  the  entirety  so  as  to  bind  the  wife.'' 
The  same  words  of  conveyance,  which  would  make  two 
other  persons  joint  tenants,  will  make  the  husband  and 
wife  tenants  of  the  entirety.  This  is  a  nice  distinction 
laid  down  in  the  old  books,  and  it  continues  to  this 
day  to  be  the  law.*=  *The  husband  alone  may  grant  *133 
or  charge  the  wife's  land  during  their  joint  lives, 
and  if  he  be  tenant  by  the  curtesy,  during  his  own  life. 
He  cannot  alien  or  encumber  it,  if  it  be  a  freehold  estate, 
so  as  to  prevent  the  wife,  or  her  heirs,  after  his  death, 
from  enjoying  it,  discharged  from  his  debts  and  engage- 
ments.   But  from  the  authorities,  when  closely  examined, 


*  Liu.  sec.  291.     Barber  v.  Harris,  15  Johnson,  617. 

^  Grutev.  Locroft,  Cro.  Eliz.  237.  When  husband  and  wife  hold  the  entirety 
with  right  of  survivorship  he  cannot  alien  the  entire  estate,  but  the  husband  may 
execute  a  mortgage  of  his  interest,  or  he  may  make  a  lease  in  his  own  name,  or 
join  with  his  wife.  Jackson  v.  M'Connell,  19  IVcndcll,  175.  In  the  state  of 
Ohio,  no  joint  tenancy  exists,  and  the  doctrine  of  suivivorship  is  unknown,  even 
as  to  a  devise  to  husband  and  wife,  and  tliey  take  as  tenants  in  common,  and  not 
as  tenants  of  the  entirety.     Sergeant  v.  Steenberger,  2  Ohio  Rep.  305. 

•=  Liu.  sec.  291.  665.  Co.  LiU.  187.  b.  188.  a.  351.  Bro.  Ahr.  tit.  Cui  in 
vita,  8.  2  Blacks.  Rep.  1214.  Doe  v.  Parratt,  5  Term  Rep.  652.  16  Johns.. 
Rep.  115.  5  Johns.  Ch.  Rep.  i37.  Barber  v.  Harris,  15  TFe^t^eZ^,  615.  Den 
V.  Hardenbergh,  5  Halsfed^s  Rep.  42.  3  Ra7idolph^s  Rep.  179.  5  Mass.  Rep. 
523.  1  Dana's  Kentucky  Rep.  37.  243.  Taul  v.  Campbell,  7  Yerger,  319. 
Den  v.  Whitemore,  2  Dev.  4-  Bat.  537.  Greenlaw  v.  Greenlaw,  13  Mairie  R. 
186,  Weston,  Ch.  J.  See  infra,  vol.  iv.  p.  362.  Mr.  Preston  (Abstracts  of 
Title,  vol.  ii.  p.  41,)  says,  that  as  the  law  is  now  understood,  husband  and  wife 
may,  by  express  words,  be  made  tenants  in  common,  by  a  gift  to  them  during 
coverture.  The  law  in  the  text  does  not  exist  in  Connecticut,  but  the  husband 
and  wife  are  joint  tenants  in  such  a  case,  and  the  husband  may  alone  convey  his 
interest,     Whittlesey  v.  Fuller,  11  Conn.  R.  337. 


133  OF  THE  RIGHTS  OP  PERSONS.  [Part  IV. 

says  Mr.  Preston,'^  it  seems,  that  the  husband  has  the 
power  to  transfer  the  whole  estate  of  his  wife,  and  the 
estate  will  be  in  the  alienee  of  the  husband,  subject  to  the 
right  of  entry  of  the  wife,  or  her  heirs,  and  which  entry 
is  necessary  to  revest  the  estate  after  the  husband  dis- 
continues it.  She  was  driven  at  common  law  to  her 
writ  of  right,  as  her  only  remedy ;  but  Lord  Coke  says,** 
he  found  that  in  the  times  of  Bracton  and  Fleta,  the  writ 
of  entry  cui  in  vita,  was  given  to  the  wife,  upon  the 
alienation  of  her  husband,  and  this  was  her  only  remedy 
in  the  age  of  Littleton.<=  That  writ  became  obsolete  after 
the  remedial  statute  of  32  Hen.  VIII.  c.  28,  which  re- 
served to  the  wife  her  right  of  entry,  notwithstanding  her 
husband's  alienation  ;  and  the  writ  of  entry  lay  even  if 
she  had  joined  with  her  husband  in  a  conveyance  by 
feoffment,  or  bargain  and  sale,  for  such  conveyances 
were  deemed  the  sole  act  of  the  husband,  as  the  wife 
was  not  separately  examined.'^ 


■  Essay  on  Abstracts  of  Title,  vol.  i.  p.  334.  435,  436.  Sergeant  Williams, 
in  his  note  to  Waller  v.  Hill,  2  Saund.  180.  n.  81,  concludes  that  as  estates  for 
life  being  freehold  estates,  and  commencing  by  livery  of  seisin, ^could  only  be 
avoided  by  entry,  leases  for  life  by  the  husband  were  voidable  only,  but  that  leases 
for  term  of  years  were  absolutely  void  on  the  husband's  death,  and  this  Chancellor 
Johnson  considers  the  better  doctrine,  and  this,  I  think,  is  the  coirect  conclusion. 
Bro\vn  v.  Lindsay,  2  Hill's  S.  C.  Ch.  R.  544. 

»>  2  Inst.  343. 

'^  Litt.  sec.  594.  The  extent  of  the  remedy  under  this  ancient  writ,  may  be 
Been  in  Bra.  Abr.  tit.  Cui  in  vita,  and  F.  N.  B.  193.  h.  t. 

^  Co.  Litt.  326,  a.  The  statute  of  32  Hen.  VIII.  was  re-enacted  in  New- 
York,  in  1787,  by  act,  10th  sess.  ch.  48.  But  it  does  not  appear  in  the  revision 
of  1830,  and  the  action  of  ejectment  was  doubtless  deemed  commensurate  with 
every  right  to  the  recovery  of  land.  New- York  Revised  Statutes,  vol.  ii.  p.  303. 
In  New-Jersey,  by  statute,  it  is  declared  that  the  husband  can  do  no  act  or  mako 
any  default  to  affect  or  woi'k  any  prejudice  to  the  wife's  inheritance  or  freehold, 
and  after  his  death  she  may  lawfully  enter  and  hold  the  same  notwithstanding. 
Elmer's  Dig.  77.  This  is  the  universal  law  on  the  subject.  In  Maryland,  under 
the  statute  of  1786,  the  husband  may  elect,  in  right  of  his  wife,  to  take  her  ances- 
tor's lands  at  the  valuation  of  commissioners,  and  pay  or  give  bonds  to  the  co- 
heirs of  the  wife  for  their  just  proportions  of  the  estate,  and  that  election  vests  in 
him  the  fee  as  a  purchaser,  to  the  exclusion  of  the  wife.  Stevens  v.  Richardson, 
6  Harr.  ^  Johns.  Rep.  156.    In  Miller  v.  Shackleford,  4  Dana,  278,  it  was 


Lee.  XXVIII.]  OF  THE  RIGHTS  OF  PERSONS.  I33 

(2.)  To  her  life  estate.  " 

*If  the  wife,  at  the  time  of  the  marriage,  hath  an   *134 
estate  for  her  Hfe,  or  for  the  life  of  another  person, 
the  husband  becomes  seised  of  such  an  estate  in  rJo;ht  of 
his  wife,  and  is  entitled  to  tlae  profits  during  the  marriage. 
On  the  death  of  the  wife,  the  estate  for  her  own  life  is 
gone,  and  the  husband  has  no  further  interest  in  it.     But 
if  she  have  an  estate  for  the  life  of  another  person,  who 
survives  her,  the  husband  becomes  a  special  occupant  of 
the  land  during  the  life  of  such  other  person.     After  the 
estate  for  life  has  ended,  the  land  goes  to  the  person  en- 
titled in  reversion  or  remainder,  and  the  husband,  rpmsi 
husband,  has  no  more  concern  with  it.     This  estate  the 
husband  can  only  sell  or  charge  to  the  extent  of  his  in- 
terest in  it,  and  his  representatives  take  as  emblements 
the  crops  growing  at  his  death. 

(3.)  To  he?'  chattels  real. 

The  husband,  upon  marriage,  becomes  possessed,  also^ 
of  the  chattels  real  of  the  wife,  as  leases  for  years,  and 
the  law  gives  him  power,  without  her,  to  sell,  assign, 
mortgage,  or  otherwise  dispose  of  the  same  as  he  pleases, 
by  any  act  in  his  lifetime  f  except  it  be  such  an  interest 
as  the  wife  hath,  by  the  provision  or  consent  of  her  hus- 
band, by  way  of  settlement.^  Such  chattels  real  are  also 
liable  to  be  sold  on  execution  for  his  debts.  If  he  makes 
no  disposition  of  the  same  in  his  lifetime,  he  cannot  de- 
vise the  chattels  real  by  will  f  and  the  wife,  after  his 
death,  will  take  the  same  in  her  own  right,  without  be- 
inof  executrix  or  administratix  to  her  husband.     If  he 


held,  that  a  woman,  whose  estate  had  been  wrongfully  aliened  by  her  husband, 
might  recover  it  in  ejectment  after  his  death,  without  notice  to  the  tenant  to  quit, 
and  no  acquiescence  in  the  tenant's  holding,  short  of  20  years,  would  bar  her. 

*  Co.  Liu.  46.  b. 

^  Sir  Edward  Turner's  case,  1  Vern.  7.  ' 

«   Co.  Litt.  351.  a.  ' 
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grants  a  rent  charge  out  of  the  same,  without  altering  the 
estate,  the  rent  charge  becomes  void  at  his  death.  If  he 
survives  his  wife,  the  law  gives  him  her  chattels  real, 

absolutely,  by  survivorship  ;  for  he  was  in  posses- 
*135    sion  of  the  chattel  *real  during  the  coverture,  by  a 

kind  of  joint  tenancy  with  the  wife.* 

(4.)    To   her  choses  in  actioUi 

As  to  debts  due  to  the  wife,  at  the  time  of  her  marriage, 
or  afterwards,  by  bond,  note,  or  otherwise,  and  which 
are  termed  choses  in  oxtion,  the  husband  has  power  to  sue 
for  and  recover  the  same ;  and  when  recovered,  and 
reduced  to  possession,  and  not  otherwise,  it  is  evidence  of 
a  conversion  of  the  same  to  his  own  use,  and  the  money  be- 
comes in  most  cases  absolutely  his  own.*"  The  rule  is  the 
same,  if  a  legacy  or  distributive  share  accrues  to  the  wife 
during  coverture.*^  So,  he  has  power  to  release  and  dis- 
charge the  debts,  and  to  change  the  securities,  with  the  con- 
sent of  the  debtor.^  But  if  he  dies  before  he  recovers  the 
money,  or  alters  the  security,  the  wife  will  be  entitled  to 
the  debts  in  her  own  right,  without  administering  on  his 
estate,  or  holding  the  same  as  assets  for  his  debts.  If  his 
wife  dies,  and  he  survives  her,  before  he  has  reduced  the 
chose  in  action  to  possession,  it  does  not  strictly  survive  to 
him  ;  but  he  is  entitled  to  recover  the  same  to  his  own 


a  Co.  Litt.  351.  b.  Butler's  note,  304.  to  Co.  Litt.  lib.  3.  351.  a.  1  Rol. 
Abr.  345.  pi.  40. 

^  The  reduction  of  the  wife's  choses  in  action  into  possession  by  the  husband 
is  not  in  all  cases  conclusive,  though  it  is  prima  facie  evidence  of  the  conversion 
of  it,  for  there  may  be  satisfactory  proof  that  he  took  and  held  the  money  as  her 
trustee,  and  for  whichhe  vi^ouldbe  accountable.    Estate  of  Hinds,  5  Wharto7i,  138. 

"=  Garforth  v.  Bradley,  2  Vesey,  sen.,  675.  Schuyler  v.  Hoyle,  5  Johns.  Ch. 
Rep.  196.  Haviland  v.  Bloom,  6  Ibid.  178.  Carr  v,  Taylor,  10  Vesey,  573. 
Wildman  v.  Wildman,  9  Ibid.  17 A. 

^  The  husband  may  release  his  wife's  choses  in  action,  even  those  in  remainder 
or  expectancy,  which  may  possibly  fall  in  during  the  marriage.  1  Roper  on 
Husbaiid  and  Wife,  227.  237. 
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use,  by  acting  as  her  administrator.'^  By  the  statute  of 
distributions  of  22  and  23  Charles  II.,  and  the  25th  section 
of  the  statute  of  29  Charles  II.  c.  3,  in  explanation  thereof, 
and  which  have  in  substance  been  re-enacted  in  New- 
York*^  and  the  other  states  of  the  Union,  the  husbands  of 
femes  covert  who  die  intestate,  have  a  right  to  administer 
upon  their  personal  estate,  and  to  recover  and  enjoy  the 
same.  Under  the  statute,  it  is  held,  that  the  husband  is 
entitled,  for  his  own  benefit, y^re  maritl,  to  administer,  and 
to  take  all  her  chattels  real,  things  in  action,  and  every 
other  species  of  personal  property,  whether  reduced  to 
possession,  or  contingent,  or  recoverable  only  by  suit.*^ 
But  if  the  wife  leaves  choscs  in  action  not  reduced  to  pos- 
session in  the  wife's  life,  the  husband  will  be  liable  for 
her  debts  dum  sola,  to  that  extent ;  for  those  choses 
in  action  will  be  assets  in  his  hands.*^  *It  is  also  set-  136* 
tied,  that  if  the  husband,  who  has  survived  his  wife, 
dies  before  he  has  recovered  the  choses  in  action,  his  repre- 
sentatives are  entitled  to  that  species  of  property  ;  and 
in  New- York  it  would  seem,  (though  it  would  be  contrary 
to  the  Enghsh  rule,)  that  the  right  of  administration 
follows  the  right  of  the  estate,  and  is  to  be  granted  to  the 
next  of  kin  of  the  husband  ;  and  the  representatives  of 
the  husband,  who  administer  upon  the  assets  of  the  wife 


*  Garforth  v.  Bradley,  2  Vesey,  675.  Lord  Tendcrden,  in  Richards  v.  Rich- 
ards, 2  B.  4-  Adolphus,  447. 

•»  N.  ¥.  Revised  Statutes,  vol.  ii.  p.  75.  sec.  29.     Ibid.  98.  sec.  79. 

e  Whitaker  v.  Whitaker,  6  Johns.  Rep.  112.  The  statute  of  29  Charles  II. 
ch.  3.  sec.  25,  left  the  eflects  of  femes  covert  as  at  common  law ;  and  the  right 
of  the  husband,  at  common  lavi^,  was  not  only  to  administer,  but  to  enjoy  exclu- 
sively the  effects  of  his  deceased  wife.  2  Blacks.  Com.  515,  516.  Hoskins  v. 
Miller,  2  Dev.  N.  C.  Rep.  360.  It  seems  to  be  the  settled  rale,  that  if  the  hus- 
band is  reduced  to  the  necessity  of  suing  either  at  law  or  in  equity  in  order  to  re- 
cover his  deceased  wife's  choses  in  action,  he  must  first  administer  on  her  estate 
and  sue  in  the  capacity  of  administrator. 

d  Heard  v.  Stanford,  3  P.  Wms.  409.  411.  Cases  temp.  Talb.  173.  S.  C. 
He  is  only  Hable  as  administrator  on  the  estate  of  the  wife  for  her  debts,  to  the 
extent  of  the  assets  received  by  him.     N.  Y.  Revised  Statutes,  vol.  ri.  p.  75. 
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remaining  unadministered,  are  liable  for  her  debts  to  her 
creditors,  in  preference  to  the  creditors  of  the  husband.* 
So,  if  after  the  husband  has  administered  in  part  on  his 
wife's  estate,  and  dies,  and  administration  de  bonis  noti  of 
the  wife  should  be  obtained  by  a  third  person,  or  by  the 
next  of  kin  of  the  wife,  he  would  be  deemed  a  mere 
trustee  for  the  representatives  of  the  husband.'' 

It  has  been  considerably  discussed  in  the  books,  by 
what  title  the  husband,  surviving  his  wife,  takes  her  choses 
in  action.  It  has  often  been  said,  that  he  takes  by  the 
statute  of  distributions  as  her  next  of  kin.  But,  from  the 
the  language  of  the  English  courts,  it  would  seem  to  be 
more  proper  to  say,  that  he  takes  under  the  statute  of 
distributions  as  husband,  with  a  right  in  that  capacity  to 
administer  for  his  own  benefit ;  for  in  the  ordinary  sense, 
neither  the  husband  nor  wife  can  be  said  to  be  next  of  kin 
to  the  other.*^ 

What  will  amount  to  a  change  of  property  in  action  be- 
longing to  the  wife,  so  as  to  prevent  it  from  going  back  to 
the  wife  in  case  she  survives  her  husband,  was  discussed 
in  the  case  of  Schuyler  v.  Hoyle.^  It  was  there  shown, 
that  the  husband  may  assign,  for  a  valuable  consideration, 
his  wife's  choses  in  action  to  a  creditor,  free  from  the 
*137  wife's  contingent  *right  of  survivorship.  The  doc- 
trine that  the  husband  may  assign  the  wife's  chose 
in  action  for  a  valuable  consideration,  and  thereby  bar 
her  of  her  right  of  survivorship  in  the  debt,  but  subject, 
nevertheless,  to  the  wife's  equity,  has  been  frequently 
declared,  and  is  understood  to  be  the  rule  best  sustained 


'  New- York  Revised  Statutes,  vol.  ii.  p.  75.  sec.  29. 

*>  Butler's  note,  304.  to  lib.  3.  Co.  Litt.  Elliott  v.  Collier,  3  Atk.  Rep.  526. 
Spencer,  .1.,  6  Johns.  Rep.  118.  1  Hagg.  Eccl.  Rep.  341.  Belts  v.  Kimpton, 
U  B.  4-  Adolphus,  273.  See,  also,  Hunter  v.  Hallett,  1  Edto.  Ch.  Rep.  388. 
and  infra,  p.  411,  412. 

<=  3  Feset/,246,247.    14 /6ii.  381,382.    l^Ibid.bZ7.    18  iSid.  49.  55,  56. 

^  5  Johns.  Ch.  Rep.  196. 
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by  authority.  Such  an  appropriation  of  the  property  is 
the  exercise  of  an  act  of  ownership  for  a  valuable  purpose, 
and  an  actual  appropriation  of  the  chattel  which  the  hus- 
band had  a  right  to  make.''  But  a  voluntary  assignment 
by  the  husband  of  the  wife's  choses  in  action  without  con- 
sideration, will  not  bind  her,  if  she  survives  him.''  The 
rule  is,  that  if  the  husband  appoints  an  attorney  to  receive 
the  money,  and  he  receives  it,  or  if  he  mortgages  the 
wife's  choses  in  action,  or  assigns  them  without  reservation, 
for  a  valuable  consideration,  or  if  he  recovers  her  debt 
by  a  suit  in  his  own  name,  or  if  he  releases  the  debt ;  in 
all  these  cases,  upon  his  death,  the  right  of  survivorship 
in  the  wife,  to  the  property,  ceases.  And  if  the  husband 
obtains  a  judgment  or  decree,  as  to  money  to  which  he 
was  entitled  in  right  of  his  wife,  and  the  suit  was  in  his 
own  name  alone,  the  property  vests  in  him  by  the  re- 
covery, and  is  so  changed  as  to  take  away  the  right  of  sur- 
vivorship in  the  wife.  If  the  suit  was  in  their  joint 
names,  and  he  died  *before  he  had  reduced  the  138* 
property  to  possession,  the  wife  as  survivor,  would 
take  the  benefit  of  recovery .<=  It  is  settled,  that  in  a 
suit  in  chancery,  by  the  husband,  to  recover  a  legacy,  or 

»  Carteret  v.  Paschal,  3  P.  Wms.  197.  Bates  v.  Dandy,  2  Atk.  Rep.  206, 
S.  C.  3  RusseVs  Rep.  65.  note.  Jewson  v.  Moulson,  2  Atk.  417.  Earl  of 
Salisbury  v.  Newton,  1  Eden^s  Rep.  370.  Sir  William  Grant,  in  Mitford  v. 
Mitford,  9  Vesey,  87.  Johnson  v.  Johnson,  1  Jac.  i^-  Walk.  456.  Schuyler  v. 
Hoyle,  above  cited.  Kenny  v.  Udall,  5  JoIuls.  Ch.  Rep.  4C4.  S.  C.  5  Cowan'e 
Rep.  597.  Siter  and  Another,  Guardians  of  Jordan,  4  Rawle's  Rep.  468.  In 
this  last  case  the  assignment  was  sustained,  not  strictly  as  an  assignment  for  a 
valuable  consideration  enuring  to  the  husband,  but  on  the  very  meritorious  ground 
that  the  assignment  of  the  wife's  chose  in  action  to  trustees  was  for  the  benefit  of 
her  and  her  child.  It  was  a  reasonable  anticipation  by  settlement,  of  a  provision 
for  the  wife's  equity,  and  valid  in  equity,  though  the  fund  was  not  reduced  to 
possession  before  the  execution  of  the  assignment. 

''  Burnet  v.  Kinnaston,  2  Verri.  Rep.  401.  Sir  WilHam  Grant,  in  Mitford  v. 
Mitford,  9  Vesey,  87.  Sir  Thomas  Plumer,  in  Johnson  v.  Johnson,  1  Jac.  4' 
Walk.  456.  Jewson  v.  Moulson,  2  Alk.  Rep.  420.  Saddingtoii  v.  Kinsman, 
1  Bro.  44.     Hartman  v.  Dowdel,  1  Ratule's  Rep.  279. 

<=  Hilliard  v.  Hambridge,  Alleyti's  Rep.  36.  Lord  Hardwicke,  in  Garforth  v. 
Bradley,  2  Vesey,  675.     M'Dowl  v.  Charles,  6  Johns.  Ch.  Rep.  132. 
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distributive  share  due  to  the  wife,  she  must  be  made  a 
party  with  him,  and  then  the  court  will  require  the  hus- 
band to  make  a  suitable  provision  for  the  wife  out  of  the 
property.  The  court  of  chancery  has  always  discovered 
an  anxiety  to  provide  for  the  wife  out  of  her  property  in 
action,  which  the  husband  may  seek  to  recover.  If  he 
takes  possession  in  the  character  of  trustee,  and  not  of 
husband,  it  is  not  such  a  possession  as  will  bar  the  right 
of  the  wife  to  the  property  if  she  survives  him.  The 
property  must  come  under  the  actual  control  and  pos- 
session of  the  husband,  quasi  husband,  or  the  wife  will 
take  as  survivor,  instead  of  the  personal  representatives 
of  the  husband. 

A  general  assignment  in  bankruptcy,  or  under  insolvent 
laws,  passes  the  wife's  property,  and  her  choses  in  ac- 
tion, but  subject  to  her  right  of  survivorship  ;  and  if  the 
husband  dies  before  the  assignees  have  reduced  the  pro- 
perty to  possession,  it  will  survive  to  the  wife,  for  the 
assignees  possess  the  same  rights  as  the  husband  before 
the  bankruptcy,  and  none  other.*  It  has  been,  accord- 
ingly, held,  that  a  legacy  in  stock  was  not  reduced  to 
possession  by  such  an  assignment,  so  as  to  bar  the  wife's 
right  of  survivorship,  and  the  wife  took  it  by  survivorship 
as  against  the  assignees.** 


»  Mitford  V.  Mitford,  9  Vesey,  87.  Jewson  v.  Moulson,  2  Atk.  Rep.  420. 
Gayner  v.  Wilkinson,  Dickens'  Rep.  491.  Saddington  v.  Kinsman,  1  Bro.  C. 
C.  44.  Van  Epps  v.  Van  Deusen,  4  Paige's  Rep.  64.  Pierce  v.  Thomely,  2 
Simons'  Rep.  167.  It  is  well  settled,  that  at  law,  an  assignment  in  bankruptcy 
will,  of  itself,  bar  the  wife's  contingent  right  of  survivorship  in  a  chose  in  action. 
Miles  V.  Williams,  1  P.  Wms.  249,  in  K.  B.  Bosvil  v.  Brander,  1  P.  Wms.  458, 
in  K.  B.     Michell  v.  Hughes,  6  Bing.  Rep.  689. 

•>  Pierce  v.  Thornely,  2  Simojis'  Rep.  167.  180.  It  is  difficult  to  reconcile  the 
more  ancient  with  the  recent  English  equity  cases,  on  the  subject  of  the  effect  to 
be  given  to  the  husband's  assignment  of  the  wife's  choses  in  action.  Thus,  in 
the  cases  of  Chandos  v.  Talbot,  2  P.  Wms.  601 ;  Bates  v.  Dandy,  2  Alk.  Rep. 
206,  and  Hawkyns  v.  Obyn,  ibid.  549,  the  language  is,  that  a  contingent  interest, 
or  the  possibility  of  a  term,  or  a  specific  possibility  of  the  wife,  may  be  assigned 
l>y  the  husband  for  a  valuable  consideration,  so  as  to  bind  his  wife.  But  in 
Jiomsby  v.  Lee,  2  Madd.  Ch.  Rep.  16  ;  Purdew  v.  Jackson,  1  RusselVs  Rep. 
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The  wife's  equity  to  a  reasonable  provision  out  of 
her  property  for  the  support  of  herself  and   her  chil- 


?0,  and  Homier  v.  Morton,  3  ibid.  G5,  it  is  held,  that  the  husband's  assignment 
of  the  wife'.s  reversionary  interest  will  not  bar  her  right  as  his  survivor,  provided 
the  interest  continues  reversionary  to  his  death.  So,  Sir  William  Grant,  in  Mit- 
ford  V.  Mitford,  9  Vescy,  87,  doubted  the  soundness  of  the  rule,  that  the  hus- 
band's as.signmcnt  for  a  valuable  consideration  passed  the  wife's  chose  in  action, 
freed  from  her  contingent  right  of  Bur\-ivorship,  because,  in  that  case,  the  pur- 
chaser would  take  a  greater  right  than  the  husband  had.  He  admitted,  however, 
that  a  distinction  was  constantly  taken  between  assignments  in  bankruptcy,  or  by 
operation  of  law,  and  a  particular  assignee  for  a  specific  consideration.  And  in 
Hornsby  v.  Lee,  Sir  Th.  Plurcer  considered,  that  a  particular  assignee  was  not 
better  ofi"  in  this  respect  than  a  general  assignee  in  bankruptcy.  Afterwards,  in 
Purdew  v.  Jackson,  1  RusselVs  Rep.  7Q,  the  subject  was  discussed  and  re-argued 
■with  great  ability,  and  Sir  Th.  Plumer,  in  an  elaborate  opinion,  declared  his  ad- 
herence to  his  former  opinion,  and  carried  his  doctrine  out  broadly  to  the  whole 
extent  of  it,  by  holding,  that  all  assignments  made  by  the  liusband  of  the  wife's 
outstanding  personal  chattels,  not  then  reduced  to  possession,  whether  the  as- 
signment be  in  bankruptcy,  or  under  an  insolvent  act,  or  to  trustees  for  payment 
of  debts,  or  to  a  purchaser  for  a  valuable  consideration,  pass  only  the  interest 
which  the  husband  had,  subject  to  the  wife's  legal  right  of  sun-ivorship  ;  and  the 
husband  could  not  possibly  make  an  assignment  of  the  reversionai-y  interest  of 
his  wife,  so  as  to  bar  her  as  survivor,  provided  the  interest  remained  reversionary. 
Sir  William  Grant,  in  Morely  v.  Wright,  11  Vesey,  12,  thought  there  was  great 
■weight  in  the  proposition  of  Lord  Alvanley,  that  no  assignment  by  the  husband, 
even  for  a  valuable  consideration,  could  convey  more  than  the  right  he  had  to  re- 
duce the  wife's  outstanding  intei-est  into  possession,  subject  to  "  the  wife's  equity;" 
and  that  if  the  husband  died  before  that  fact  had  occurred,  the  wife's  right  as 
survivor  would  bar  the  assignee.  Again,  in  Honner  v.  Morton,  3  RusseWs  Rep. 
65,  Lord  Chancellor  LjTidhurst  gave  a  decided  support  to  the  doctrines  of  the 
successive  masters  of  the  rolls.  Lord  Alvanley,  Sir  William  Grant,  and  Sir  Th. 
Plumer,  so  far  as  the  reversionary  interest  of  the  wife  was  in  question  ;  but  he 
took  a  distinction  between  the  case  in  which  the  husband  had  an  immediate 
power  at  the  time  of  the  assignment,  of  reducing  the  chose  in  action  into  posses- 
sion, and  where  he  had  not.  In  the  first  case,  the  assignment  ought,  in  equity, 
to  be  regarded  as  the  actual  reduction  of  the  property  into  possession,  and  a  con- 
sequent transfer  of  it,  for  he  had  the  power  to  do  it,  and  the  assignment  amounted 
to  an  agreement  to  do  it. 

These  latter  cases  were  reviewed  in  Siter  and  Another,  guardians  of  Jordan, 
4  Raide's  Rep.  468,  by  Ch.  J.  Gibson,  with  learning  and  ability,  and  the  rea- 
soning of  Sir  Thomas  Plumer,  and  of  Lord  Lyndhurst,  powerfully  combated. 
The  doctrine  of  the  English  cases,  that  the  efficiency  of  the  assigimient  depends 
on  the  previous  reduction  of  the  chose  in  action  to  possession,  is  declared  not  to 
be  sound,  inasmuch  as  the  husband  jure  mariti  has  dominion  over  the  property, 
as  well  as  the  power  to  reduce  it  to  possession,  and  his  fair  bona  fide  transfer  of 
it  for  a  valuable  consideration  passes  that  whole  dominion,  capacity,  and  tide. 
The  husband,  by  marriage,  succeeds  to  the  wife's  power  of  disposal ;  and  the 
distinction  between  vested  and  contingent,  or  reversionary  interests  of  the  -wife, 
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dren,  makes  a  distinguished  figure  in  the  modern  chan- 
cery cases,  which  relate  to  the  claims  of  the  husband 
upon  the  property  of  his  wife  in  action.  If  the  hus- 
band wants  the  aid  of  chancery  to  enable  him  to  get 
possession  of  his  wife's  property,  he  must  do  what  is 
equitable,  by  making  a  reasonable  provision  out  of  it  for 
the  maintenance  of  her  and  her  children.  Whether  the 
suit  for  the  wife's  debt,  legacy,  or  portion,  be  by  the  hus- 
band or  by  his  assignees,  the  result  is  the  same,  and  a 
proper  settlement  on  the  wife  must  first  be  made  of  a 
proportion  of  the  property.*  The  provision  is  to  be  pro- 
portioned, not  merely  to  that  part  of  the  equitable  portion 
of  the  wife's  estate  which  the  husband  seeks,  but  to  the 
whole  of  her  personal  fortune,  including  what  the  hus- 
band had  previously  received.  And  perhaps  chancery 
ought,  on  just  principles,  to  restrain  the  husband  from 
availing  himself  of  any  means,  either  at  law  or  equity^  of 
possessing  himself  of  the  wife's  personal  property  in 
action,  unless  he  would  make  a  competent  provision  for 
her.  The  English  rule  in  equity  is,  that  where  there  is 
a  suit  in  the  ecclesiastical  courts  for  subtraction  of  a 
legacy,  and  there  is  a  married  woman  to  be  protected,  or 
a  trust  to  be  executed,  the  court  of  chancery  will  restrain 
the  suit  by  injunction.^ 


in  respect  to  the  marital  dominion  and  power  of  transfer  of  it,  is  held  to  be  with- 
out foundation.  The  critical  review  of  the  English  cases  was  intended  only  to 
show  the  weak  grounds  on  which  the  new  theory  rested ;  and  the  point  really 
decided  in  Pennsylvania,  and  the  authority  of  the  case,  extend  only  to  prove 
that  an  assignment  of  a  wife's  chose  in  action  to  trustees  for  the  benefit  of  the 
wife  and  children,  and  to  place  it  beyond  the  power  of  waste  by  the  husband, 
was  meritorious  and  valid  in  equity. 

«  Howard  V.  Moftiit,  2  Johns.  Ch.  Rep.  206.  1  Eden's  Rep.  67.  370,  371. 
2  Atk.  Rep.  420,  421, 422.  4  Bro.  Rep.  139.  2  Cox's  Cases,  422.  11  Vesey, 
17.  20,  21.  1  Madd.  Ch.  Rep.  362.  Clancy's  Essay,  passim.  Duvall  v. 
Farmers'  Bank  of  Maryland,  4  Gill.  ^  Johns.  Rep.  282.  Whitesides  v.  Dorris, 
7  Dana's  R.  106.  Pen-yclear  v.  Jacobs,  2  Hill's  S.  C.  Ch.  Rep.  509.  Like 
V.  Beresford,  3  Vesey,  506.  In  this  last  case,  the  assignment  of  the  wife's 
interest  in  bank  stock,  to  creditors  in  trust  to  pay  debts,  was  held  to  be  subject 
to  the  vnfe's  equity,  on  a  bill  to  enforce  the  assignment. 

^  Anon.     1  AiJc.  Rep.  491.     Grignion  v.  Grignion,  1  Hagg.  Eccl.  Rep.  535 
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Chancery  will  restrain  the  husband  from  proceeding 
in  the  ecclesiastical  courts  for  the  recovery  of  the 
wife's  legacy,  until  *a  provision  is  made  for  her  ;*  *140 
and  upon  that  doctrine,  a  suit  at  law  for  a  legacy  or 
distributive  share,  ought  equally  to  be  restrained,  for  such 
rights  in  action  are  of  an  equitable  nature,  and  properly 
of  equitable  cognizance.  The  principle  is,  that  chancery 
will  lay  hold  of  the  property  of  the  wife,  as  far  as  it  may 
be  in  its  power,  for  the  purpose  of  providing  a  mainten- 
ance for  her  when  she  is  abandoned  by  her  husband  ; 
and  in  Dumond  v.  Magce,^  where  the  husband  had  aban- 
doned his  wife  for  many  years,  and  married  another 
woman,  he  was  held  to  have  forfeited  all  just  claim  to 
his  wife's  distributive  share  of  personal  estate  inherited 
by  her,  and  the  same  was  appropriated  by  decree  to  her 
separate  use. 

This  subject  was  considered,  and  the  principal  author- 
ities reviewed,  in  the  case  of  Kenney  v.  Udall.'^  It  was 
there  held,  that  the  wife's  equity  attached  upon  her  per- 
sonal property  whenever  it  was  subject  to  the  jurisdiction 
of  the  court,  and  was  the  object  of  a  suit,  in  any  hands 
to  which  it  might  come,  or  in  whatever  manner  it  might 
have  been  transferred.  It  makes  no  difference  whether 
the  application  to  the  court  for  the  property  be  by  th6 


*  2  Atk.  Rep.  419.  Chancery  will  interpose  on  a  bill  filed  by,  or  on  behalf  of, 
the  wife,  and  restrain  the  husband  or  his  assignees  from  possessing  themselves 
of  the  property  at  law,  until  a  suitable  provision  be  allowed  for  her  support. 
Van  Epps  v.  Van  Deusen,  4  Paige^s  Rep.  64.  But  equity  will  not,  at  the  suit 
of  the  wife,  compel  a  settlement  out  of  a  chose  in  action  bequeathed  to  her  for 
life,  but  not  expressed  to  be  for  her  sole  and  separate  life,  against  a  particular 
assignee  for  a  valuable  consideration.  The  contract  of  the  husband  is  exclu- 
ded only  by  words  showing  clearly  that  the  gift  was  intended  to  be  for  her  .sepa- 
rate use,  or  in  the  existenca  of  a  case  in  which  he  omits  duly  to  pro\dde  for  her. 
Elliott  V.  Cordell,  5  Madd.  Ch.  Rep.  149.  Stanton  v.  Hall,  2  Russ.  4-  Milne's 
Rep.  175.     Tyler  v.  Lake,  Ibid.  183. 

*>  4  Johns.  Ch.  Rep.  318. 

'  5  Ibid.  464.  3  Cowen,  590.  S.  C.  Durr  v.  Browyer,  2  M' Cord's  S.  C. 
Ch.  Rep.  368.  Duvall  v.  Fanners'  Bank  of  Maryland,  1  Gill  ^  Johns.  Rep. 
282.  S.  P. 


140  OF  THE  RIGHTS  OF  TERSONS.  [Part  IV. 

husband,  or  his  representatives,  or  assignees,  or  by  the 
wife,  or  her  trustee,  seeking  a  provision  out  of  the  pro- 
perty. This  equity  is  equally  binding,  whether  the 
transfer  of  the  property  be  by  operation  of  law,  under  a 
commission  of  bankruptcy,  or  by  act  of  the  party  to 
general  assignees,  or  to  an  individual,  or  whether  the  par- 
ticular transfer  was  voluntary,  or  made  upon  a  good  and 
valuable  consideration,  or  in  payment  of  a  just  debt.* 
The  court  may,  also,  in  its  discretion,  give  the  whole,  or 
part  only  of  the  property,  to  the  wife,  according  to  the 
circumstances  of  the  case.  So,  again,  in  Haviland 
*141  V.  Bloom,^  the  same  subject  *came  under  consider- 
ation, and  the  rule  in  equity  was  considered  as 
settled,  that  the  wife's  equity  to  a  suitable  provision  for 
the  maintenance  of  herself  and  her  children,  out  of  her 
separate  estate,  lying  in  action,  was  a  valid  right,  and 
extended  not  only  to  property  which  she  owned  dum  sola, 
but  to  property  descended  or  devised  to  her  during  cover- 
ture. A  new  equity  arises  to  the  wife  upon  property 
newly  acquired,  and  attaches  upon  it  equally  as  upon 
that  which  she  brought  with  her  upon  marriage.*^ 

The  wife's  equity  does  not,  according  to  the  adjudged 
cases,  attach,  except  upon  that  part  of  her  personal  pro- 
perty in  action  which  the  husband  cannot  acquire  with- 
out the  assistance  of  a  court  of  equity.  The  rule  in 
equity  does  not  controvert  the  legal  title  of  the  husband 
to  his  wife's  personal  fortune  ;  and  if  he  once  acquired 
possession  of  that  property  y^re  mariti,  though  it  should, 
have  been  of  an  equitable  nature,  chancery  wiU  leave 
him  in  undisturbed  possession  of  it.     The  claim  attaches 


*  Earl  of  Salisbury  v.  Newton,  1  Ederis  Rep.  379.  Bosvil  v.  Brander,  1  P. 
Wms.  458. 

^  &  Johns.  Ch.Rep.  178. 

9  In  the  CB.se  ex  parte  Beresfor^d,  1  Destcm.  S.  C.  Rep.  263,  the  court,  after 
a  full  discussion,  ordered  a  new  settlement  in  fkveur  of  the  wife  on  a  new  acces- 
sion of  fortune. 
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only  on  that  part  of  the  wife's  personal  fortune  which 
the  husband  cannot  acquire  without  the  aid  of  a  court  of 
equity.  If  he  can  acquire  possession  of  it  without  a  suit 
at  law,  or  in  equity,  or  by  a  suit  at  law,  without  the  aid 
of  chancery,  (except,  perhaps,  as  to  legacies,  and  portions 
by  will,  or  inheritance,  as  has  been  already  suggested,) 
the  husband  will  not  be  disturbed  in  the  exercise  of  that 
right.''  But  it  is  unnecessary  to  pursue  this  subject  more 
minutely.  The  cases  in  chancery  to  which  I  have  refer- 
red, have  incorporated  into  the  equity  jurisprudence  of 
New- York,  all  the  leading  provisions  and  principles  of 
the  English  courts  of  equity  on  this  head  ;  and  though 
such  a  protection  to  the  wife  cannot  be  afforded  in 
Pennsylvania,  where  there  is  no  court  of  *chan-  *142 
cery,*^  yet  I  presume  it  exists  in  those  other  states 
where  courts  are  established  with  distinct  equity  powers, 
according  to  the  English  system,  or  with  legal  and  equi- 
table powers  united,,  according  to  the  more  generally 
prevailing  practice  in  the  United  States.  It  exists  in 
Maryland  and  Tennessee ;  and  in  the  latter  state  protec- 
tion is  even  afforded  in  their  courts  of  law.'=  In  North 
Carolina,  if  the  aid  of  a  court  of  equity  be  required  by 


"  Howard  v.  Moffatt,  2  Johns.  Ch.  Rep.  206.  Thomas  v.  Sheppard,  2 
M'  Cord's  S.  C.  Ch.  Hep.  3G.  In  the  matter  of  Anne  Walker,  1  Lloyd  4-  Goold, 
159,  Cases  temp.  I'lunket. 

'•  Yohe  V.  Barnet,  1  Binneij,  358.  The  want  of  such  a  power  in  the  Penn- 
sylvania courts  is  deeply  regretted  by  a  veiy  intelhgent  judge.  In  the  matter  of 
Miller,  1  Ashmcad's  Rep.  323.  But  the  Orphan's  court  has,  by  statute,  a  limit- 
ed jurisdiction  over  the  wife's  equity. 

=  M'Elhatten  V.  Howell,  4  Haywood,  19.  Duvall  v.  Fanners'  Bank  of  Mary- 
land, 4  Gill  4'  Johns.  Rep.  282.  In  Tennessee  it  has  been  adjudged  that  the 
Avife's  equity  will  be  enforced.  (1.)  When  the  husband  or  his  assignee  is  asking 
the  aid  of  a  court  of  equity  to  reduce  her  projierty  into  possession.  (2.)  At  the 
suit  of  the  wife  or  of  her  trustee,  praying  for  the  provision.  (3.)  When  the  trus- 
tee designs  or  is  willing  to  pay  or  deliver  over  the  property  to  the  husband  or  his 
assignee  without  suit.  In  that  case  all  of  them  will  be  enjoined,  at  the  suit  of 
the  wife,  from  changing  the  possession  until  pro\dsion  be  made.  But  if  the  hus- 
band or  his  assignee  has  already  reduced  the  property  into  possession,  a  court  of 
equity  does  not  interfere.  Dearin  v.  Fitzpatrick,  1  Meigs,  551.  These  are  the 
settled  principles  on  the  subject  in  the  English  e^iuity  system. 

Vol.  IL  22 
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the  husband,  to  enable  him  to  take  possession  of  his  wife's 
property,  he  must  make  reasonable  provision  for  her ; 
and  the  rule  is  the  same  when  his  legal  representatives 
or  assignees  claim  it.  But  their  decisions  go  no  further, 
and  the  wife  cannot,  by  a  suit  in  equity,  stop  him,  though 
he  be  insolvent,  from  taking  possession,  unless  her  claim 
be  founded  upon  a  marriage  settlement.* 

There  is  a  difference  as  to  choses  in  action  belonging  to 
the  wife,  whether  the  husband  sues  in  his  own  name 
exclusively,  or  jointly  with  his  wife.  The  principle  of 
the  distinction  is,  that  if  he  brings  the  action  in  his  own 
name  alone,  (as  it  is  said  he  may  for  a  debt  due  to  the 
wife  upon  bond,'')  it  is  a  disagreement  to  the  wife's  in- 
terest, and  implies  it  to  be  his  intention  that  it  should  not 
survive  her.  But  if  he  brings  the  action  in  their  joint 
names,  the  judgment  is,  that  they  shall  both  recover,  and 
the  debt  survives  to  the  wife.  The  judgment  does  not 
alter  the  property,  or  show  it  to  be  his  intention  that  it 
should  be  altered.  It  is  also  the  rule  of  equity,  that  if 
before  marriage  the  husband  make  a  settlement  on  the 
wife,  in  consideration  of  her  fortune,  he  is  considered  in 
the  light  of  a  purchaser  of  her  fortune,  and  his  represen- 
tatives will  be  entitled,  on  his  dying  in  his  wife's 
*143  lifetime,  *to  the  whole  of  her  things  in  action, 
though  not  reduced  to  possession  in  his  lifetime, 
and  though  there  be  no  special  agreement  for  that  pur^ 
pose.  If  the  settlement  be  in  consideration  of  a  particu^ 
lar  part  only  of  her  fortune,  the  right  of  survivorship  in 
the  wife  will  exist  only  as  to  the  part  of  her  property  not 
comprised  in  the  settlement,  and  not  reduced  to  posses-^ 


»  Bryan  v.  Bryan,  1  Badg.  ^  Dev.  Eq.  Cas.  47. 

^  Lord  Chancellor,  in  Oglander  v.  Baston,  1  Vern.  396.  Howell  v.  Maine, 
3  Lev.  403.  But  Mr.  Preston,  in  his  Essay  on  Abstracts  of  Title,  vol.  i.  p. 
348,  condemns  the  doctrine  in  this  case  in  Levinz,  and  denies  that  the  husband 
pan  sue^lone  on  a  bond  given  to  the  wife  alone. 
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sion  by  the  husband.*  The  settlement  must  state,  or 
import,  that  it  was  in  consideration  of  the  wife's  fortune, 
and  it  must  appear  to  be  adequate  to  the  purchase  of  her 
fortune,  before  it  will  bar  her  right  of  survivorship.'' 

(5.)  As  to  personal  property  of  the  wife,  which  she  had 
in  possession  at  the  time  of  the  marriage  in  her  own  right, 
and  not  en  autre  droit,  such  as  money,  goods  and  chattels, 
and  moveables,  they  vest  immediately  and  absolutely  in 
the  husband,*^  and  he  can  dispose  of  them  as  he  pleases, 
and  on  his  death  they  go  to  his  representatives,  as  being 
entirely  his  property.*^ 

II.   The  duties  which  the  husband  assumes^ 

(1.)  To  pay  her  debts. 

The  husband  is  answerable  for  the  wife's  debts  before 
coverture ;  but  if  they  are  not  recovered  during  the  cover- 
ture, he  is  discharged.     He  is  answerable  for  her  debts 
only  in  virtue  of  the  duty  imposed  on  him  to  discharge 
all  the  obligations  of  the  wife  ;  and  that  his  responsibility 
should  cease  after  coverture  ceases,  is,  in  some  cases, 
rather  against  conscience  ;  but  then,  as  a  compen- 
sation for  the  rule,  it  is  to  *be  considered  that  the  *144 
charging  the  husband  in  all  cases  with  the  debts, 
would  be  against  conscience  also.     It  is  a  strict  rule  of 
law,  which  throws  upon  the  husband,  during  coverture, 


»  Butler's  note,  304.  to  lib.  3.  Co.  Litt.  1  Vern.  396.  note  5.  Garforth  v. 
Bradley,  2  Vesey,  677.  Meredith  v.  Wynn,  1  Eq.  Cas.  Abr.  70.  pi.  15.  Packer 
V.  Windham,  Prec.  in  Ch.  412.     Druce  v.  Dennison,  6  Vesey,  395. 

b  Cleland  v.  Cleland,  Prec.  in  Ch.  63.  Sailway  v.  Salvvay,  Amh.  Rep.  692. 
Lord  Eldon,  in  Druce  v.  Dennison,  6  Vesey,  395.  The  Master  of  the  Rolls,  in 
Carr  v.  Taylor,  10  ibid.  579-  The  cseses  admit,  that  the  settlement  will  not  bar 
the  wife's  equity  to  a  further  settlement  out  of  propeity  accruing  during  cover- 
ture, unless  it  be  made  in  consideration  of  her  fortune,  which  she  then  has,  or 
may  thereafter  be  entitled  to. 

«  Co.  Litt.  351.  b. 

d  By  the  statute  law  of  Georgia,  of  1789,  the  real  estate  belonging  to  the  %\nte 
at  the  marriage,  becomes  vested  in  and  passes  to  the  husband  in  the  same  manner 
as  personal  property.     See  infra,  vol.  iv.  p.  29. 
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all  the  obligations  of  the  wife  ;  and  by  the  same  rule  of 
law,  he  is  discharged  after  the  coverture  ceases,  by  the 
death  of  the  wife.  Courts  of  equity  have  held,  that  they 
could  not  vary  the  rule  of  law  according  to  the  fact, 
whether  the  husband  had,  or  had  not,  received  a  portion 
with  his  wife,  or  charge  his  conscience  in  one  case  more 
than  in  the  other.  This  is  the  meaning  of  the  case  of 
Heard  v.  Stanford,^  according  to  Lord  Redesd ale's  ex- 
planation of  the  rule  on  this  point.'' 

The  rule  of  law  on  this  subject  may  operate  very  inju- 
riously to  creditors  ;  for  if  the  wife  be  largely  indebted 
before  marriage,  and  the  husband  takes  and  appropriates 
all  her  personal  property  to  himself,  and  the  wife  dies 
before  the  creditors  have  collected  their  debts,  the  hus- 
band is  no  longer  liable,  and  the  creditors  of  the  wife  are 
left  without  remedy.  If  the  husband  himself  dies  before 
the  debts  are  collected,  his  representatives  are  not  liable ; 
and  though  the  wife  remains  liable  after  her  husband's 
death,  for  her  former  debts  remaining  unpaid,  she  may 
have  no  property  to  pay  them.  The  answer  to  this  objec- 
tion is  attempted  by  Lord  Macclesfield,  in  the  Earl  of 
Thomond  v.  Earl  of  Suffolk.'^  It  may  be  hard,  he  observes, 
that  the  husband  should  be  answerable  for  the  wife's 
debts,  when  he  receives  nothing  from  her ;  but  we  are 
to  set  off  against  that  hardship,  the  rule,  that  if  the  hus- 
band has  received  a  personal  estate  with  the  wife,  and 
happens  not  to  be  sued  during  the  coverture,  he  is  not 
liable.     He  runs  a  hazard  in  being  liable  to  the  debts 

much  beyond  the  personal  estate  of  the  wife  ;  and  ' 
*145   in  recompense  for  that  *hazard5  he  is  entitled  to 

the  whole  of  her  personal  estate,  though  far  exceed- 


a  3  p.  Wms.  409.     Cases  temp.  Talb.  173. 

''  1  Sch.  4'  Lef.  263.     Witherspoon  v.  Duboso,  in  court  of  appeals,  in  S.  C. 
Lavs  Journal,  No.  3.  p.  366.  S.  P. 
«  ]  P.  Wms.  469. 
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ing  the  debts,  and  is  discharged  from  the  debts  as  soon 
as  the  coverture  ceases.  In  Heard  v.  Stanford,  there  was 
a  strong  effort  made  before  Lord  Ch.  Talbot,  to  charge 
the  husband,  after  the  wife's  death,  with  a  debt  of  hers 
dum  sola,  to  the  extent  of  what  he  had  received  from  her, 
for  she  happened  to  bring  a  large  personal  estate  to  her 
husband.  The  injustice  of  the  case  was  pressed  upon 
the  court,  for  upon  the  rule  as  it  stood,  a  feme  sole  might 
be  worth  10,000/.,  and  owe  1,000Z.,  and  marry  and  die, 
and  the  husband  might  appropriate  the  10,000/.  to  his 
own  use,  and  not  pay  one  farthing  of  the  debt.  Lord 
Nottingham  was  so  provoked  at  the  hardship  of  the  rule, 
in  a  case  in  which  the  wife  brought  a  large  portion  to  her 
husband,  and  died,  and  when  the  husband  continued  in 
possession  of  the  goods,  and  refused  to  pay  the  very  debt 
contracted  by  the  wife  for  the  goods,  that  he  declared  he 
would  alter  the  law.  But  Lord  Talbot  said,  that  nothing 
less  than  an  act  of  parliament  could  alter  the  law  ;  and 
the  rule  was  fixed,  that  the  husband  was  liable  to  the 
wife's  debts  only  during  the  coverture,  unless  the  cre- 
ditor recovered  judgment  against  him  in  the  wife's  life- 
time, and  that  only  the  wife's  choses  in  action  not  reduced 
to  possession  in  her  lifetime,  would  be  assets  in  the  hus- 
band's hands,  when  they  come  to  him,  as  her  adminis- 
trator. If  relief  ought  to  be  given  against  the  husband, 
because  he  received  sufficient  property  with  the  wife, 
then  by  the  same  reason,  if  the  wife  had  brought  no  for- 
tune to  her  husband,  and  judgment  was  recovered  against 
him  during  coverture,  relief  ought  to  be  afforded  to  the 
husband  against  this  judgment  after  his  wife's  death. 
He  declared,  that  the  rule  could  not  be  disturbed  by  a 
court  of  equity ;  and  it  has  continued  unaltered  to  this 
day.  The  husband  is  liable,  not  as  the  debtor,  but  as 
the  husband.  It  is  still  the  debt  of  the  wife,  and  if  she 
survives   her   husband,   she   continues    personally   lia- 
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ble.*  It  has  also  been  held  by  the  K.  B.,  in  Miles 
V.  Williams,^  that  the  debts  of  the  wife  dum  sola,  as 
well  as  the  husband's  debts,  are  discharged  by  the  bank- 
ruptcy of  the  husband.  It  is  clear,  that  a  certificate  of 
bankruptcy  discharges  him  ;  and  Lord  Ch.  J.  Parker 
thought,  that  the  wife  was  also  discharged  for  ever,  and 
not  merely  during  the  husband's  life,  though  on  that 
point,  he  said,  it  was  not  necessary  to  give  a  decided 
opinion. 

(2.)  To  maintain  her* 

The  husband  is  bound  to  provide  his  wife  with  neces- 
saries suitable  to  her  situation,  and  his  condition  in  life  ; 
and  if  she  contracts  debts  due  for  them  during  cohabita- 
tion, he  is  obliged  to  pay  those  debts ;  but  for  any  thing 
beyond  necessaries  he  is  not  chargeable.  He  is  bound 
by  her  contracts  for  ordinary  purchases,  from  a  presumed 
assent  on  his  part ;  but  if  his  dissent  be  previously  made 
known,  the  presumption  of  his  assent  is  rebutted.  He 
may  still  be  liable,  though  the  seller  would  be  obliged  to 
show,  at  least,  the  absolute  necessity  of  the  purchase  for 
her  comforf^.  If  the  tradesman  furnishes  goods  to  the 
wife,  and  gives  the  credit  to  her,  the  husband  is  not 
liable,  though  she  was  at  the  time  living  with  her  hus- 
band.*^ Nor  is  he  liable  for  money  lent  to  the  wife,  un- 
less his  request  be  averred  and  shown.^  So,  if  the  hus- 
band makes  a  reasonable  allowance  to  the  wife  for  ne- 
cessaries during  his  temporary  absence,  and  a  tradesman, 
with  notice  of  this,  supplies  her  with  goods,  the  husband 


»  Woodman  v.  Chapman,  1  Campb.  N.  P.  189. 

''IP.  Wms.  249.  It  was  decided,  in  Lockwood  v.  Salter  ahd  wife,  2  Ne- 
ville ^-  Manning's  Rep.  255,  that  the  wife's  debts  ihim  sola,  were  extinguished 
by  the  husband's  discharge  as  a  bankrupt  or  insolvent. 

e  Etheringtonv.  Panot,  ISaZA.  118.  2  Lord  Raym.  1006.  S.  C.  Montague 
V.  Benedict,  3  B.  4"  Cressto.  63. 

d  Bentley  v.  Griffin,  5  Taunton's  Rep.  356.    Metcalfe  v.  Shaw,  3  Campb.  22'.- 

«  Stone  V.  Macnair,  7  ibid.  432. 
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is  not  liable,  unless  the  tradesman  can  show,  that  the 
allowance  was  not  supplied.'^  If  the  husband  abandons 
his  wife,  or  they  separate  by  consent,  without  any  pro- 
vision for  her  maintenance,  or  if  he  sends  her 
away,  he  is  liable  for  her  necessaries,  *and  he  sends  *147 
credit  with  her  to  that  extent.  But  if  the  wife 
elopes,  though  it  be  not  with  an  adulterer,  he  is  not 
chargeable  even  for  necessaries.  The  very  fact  of  the 
elopement  and  separation,  is  sufficient  to  put  persons  on 
inquiry,  and  whoever  gives  the  wife  credit  afterwards, 
gives  it  at  his  peril.  The  husband  is  not  liable  unless 
he  receives  his  wife  back  again. ^  The  duties  of  the 
wife,  while  cohabiting  with  her  husband,  form  the  con- 
sideration of  his  liability.  He  is,  accordingly,  bound  to 
provide  for  her  in  his  family  ;  and  while  he  is  not  guilty 
of  any  cruelty,  and  is  wilhng  to  provide  her  a  home,  and 
all  reasonable  necessaries  there,  he  is  not  bound  to  fur- 
nish them  elsewhere.  All  persons  supplying  the  food, 
lodging  and  raiment,  of  a  married  woman,  living  sepa- 
rate from  her  husband,  are  bound  to  make  inquiries,  and 
they  give  credit  at  their  peril.*= 

.  It  has  been  a  question,  whether,  if  the  wife  elopes,  and 
repents  and  returns  again,  and  her  husband  refuses  to 
receive  her,  he  is  then  bound  for  her  necessaries.  The 
opinion  of  Lord  Ch.  J.  Raymond,  in  Child  v.  Hardyynan,^ 
seems  to  be,  that  he  would  be  liable ;  for  he  says,  that  if 
the  husband  should  refuse  to  receive  the  wife,  "from  that 
time  it  may  be  an  ansv/er  to  the  elopement."     Lord  Eldon 


»  Holt  V.  Brien,  4  Bamio.  Sg-  Aid.  252. 

•>  Robinson  v.  Greinold,  1  Salk.  Rep.  119.  Moms  v.  Marrin,  Str.  Rep.  647. 
Child  V.  Hardyman,  Str.  Rep.  875.  Manby  v.  Scott,  1  Mod.  Rep.  124. 
1  Sid.  Rep.  109.  1  Lev.  Rep.  4.  S.  C.  12  Johns.  Rep.  293.  3  Pick.  Rep.  289. 
Kirkpatrick,  Ch.  J.,  2  HalsteWs  Rep.  146. 

«  M'Cutchen  v.  M'Gahay,  11  Johns.  Rep.  281.  Mainwaring  v.  Leslie,  2 
Carr.  4-  Payne's  N.  P.  Rep.  507.  Hindley  v.  Marquis  of  Westmeath,  6 
Bamic.  Sf-  Cress.  200. 

^2Str.Rep.Z7b. 
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subcribed  to  that  case,  and  the  same  doctrine  has  been, 
declared  in  New- York,*  but  it  does  not  apply  where  the 
wife  had  committed  adultery.''  It  has  also  been  a  de- 
batable point  whether,  if  the  husband  should  refuse 
*148  to  provide  necessaries  for  his  wife  and  *prohibit  a 
particular  person,  or  any  person,  from  trusting  her,, 
and  she  should,  notwithstanding  the  prohibition,  be  trusted 
with  necessaries  suitable  to  her  age,  and  degree,  and  rank 
in  life,  the  law  would  then,  notwithstanding  such  pro- 
hibition, raise  an  assumpsit  against  the  husband.  In  the 
case  of  Manby  v.  Scott,  in  the  reign  of  Charles  11.,*^  which 
was  argued  many  times  at  the  bar,  and  then  in  the  ex- 
chequer, by  all  the  judges  of  England,  it  appeared  to  be 
the  opinion  of  a  large  majority  of  the  judges,  that  the  hus- 
band could  not  be  charged  even  with  necessaries  for  the 
wife,  against  his  express  previous  prohibition  to  trust 
her,  and  that  her  remedy  would  be  in  the  spiritual  court 
for  alimony.  But  the  minority  of  the  court  held,  that 
the  husband  would  be  chargeable  from  the  necessity  of 
the  case  ;  and  that  the  husband  cannot  deprive  the  wife 
of  the  liberty  which  the  law  gives  her  of  providing  ne- 
cessaries at  his  expense,  for  her  preservation.  This  opi- 
nion of  the  minority  seems  to  be  the  received  law  at  this 
day,  and  the  extreme  rigour  of  the  old  rule  is  relaxed. 
The  husband  is  bound  to  provide  his  wife  with  necessa- 
ries, when  she  is  not  in  fault,  from  a  principle  of  duty 
and  justice  ;  and  the  duty  will  raise  an  assumpsit  inde- 
pendent of  his  consent,  and  when  no  consent  can  be  in- 
ferred, as  in  the  case  of  a  refusal  on  his  part  to  provide 
her  with  necessaries.  If  he  turns  her  out  of  doors,  and 
forbids  all  mankind  from  supplying  her  with  necessaries^ 


«  M'Cutchen  v.  M'Gahay,  11  Johns.  Rep.  281.  M'Gahay  v.  Williams,  12 
ibid.  293.     Ewers  v.  Hutton,  3  Esp.  Cases,  256. 

*>  Govier  v.  Hancock,  6  Term  Rep.  603. 

•=  1  Mod.  Rep.  124.  1  Sid.  Rep.  109.  1  Lev.  Rep.  4  S.  C. ;  and  the  casa 
is  given  at  large  in  Bacon's  Abr.  tit.  Baron  and  Feme. 
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or  if  she  receive  such  treatment  as  affords  a  reasonable 
cause  for  her  to  depart  from  his  house,  and  refuse  to  co- 
habit with  him,  yet  he  will  be  bound  to  fulfil  her  con- 
tracts for  necessaries,  suitable  to  her  circumstances,  and 
those  of  her  husband.*  The  case  of  Bolton  v.  Fren- 
tice^  which  *arose  in  the  K.  B.  as  late  as  18  Geo.  *149 
IL,  goes  the  length  of  establishing  this  reasonable 
doctrine.  The  wife  took  up  necessaries  on  credit,  after 
the  husband  had  used  her  ill,  and  abandoned  her,  and 
forbidden  the  plaintiff  from  trusting  her.  But  the  K.  B. 
held,  that  the  husband  had  no  right  to  make  such  a  pro- 
hibition in  such  a  case,  and  they  distinguished  the  case 
from  that  of  Manhij  v.  Scott,  because,  in  that,  the  wife 
was  guilty  of  the  first  wrong ;  and  they  sustained  the 
action  of  assumpsit  for  the  goods  sold  to  the  wife. 

In  a  modern  decision  in  the  K.  B.,*^  it  was  held,  that 
if  a  man  turned  away  his  wife  without  justifiable  cause, 
he  was  bound  by  her  contracts  for  necessaries  suitable 
to  her  degree  and  estate.  If  they  live  together,  he  is 
only  bound  by  her  contracts  made  with  his  assent,  which 
may  be  presumed.  If  the  wife  goes  beyond  what  is  rea- 
sonable and  prudent,  the  tradesman  trusts  the  wife  at 
his  peril,  and  the  husband  is  not  bound  but  by  his  assent, 
either  express  or  reasonably  implied.  The  doctrine  of 
the  supreme  court  of  New- York  is  to  the  same  effect.*^    ,■; 


(3.)  Liable  for  her  torts.  Ji 

The  husband  is  liable  for  the  torts  and  frauds  of  thd 

wife  committed  during  coverture.     If  committed  in  his 


^  Houliston  V.  Smyth,  3  Binghain's  Rep.  127.  In  this  case  the  court  consi- 
dered the  law  to  be,  that  if  a  rnan  rendered  his  house  unfit  (ot  a  modest  womai'l 
to  continue  in  it,  or  if  the  wife  had  reasonable  ground  to  apprehend  personal  vio- 
lence, she  was  justified  in  quitting  it,  and  the  husband  would  be  liable  for  neceo' 
saries  furnished  for  her  support. 

''  jSi!r.  Rep.  1214.  -    '  • 

«  Montague  v.  Benedict,  3  Barnic.  ^  Cress.  631. 

0  M'Cutchen  V.  M'Gahay,  llJoAwi.  i2ep.  281.  •  •    '    ' 
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company,  or  by  his  order,  he  alone  is  liable.  If  not, 
they  are  jointly  liable,  and  the  wife  must  be  joined  in 
the  suit  with  her  husband.  Where  the  remedy  for  the 
tort  is  only  damages  by  suit,  or  a  fine,  the  husband  is 
liable  with  the  wife  ;  but  if  the  remedy  be  sought  by 
imprisonment,  on  execution,  the  husband  is  alone  liable 
to  imprisonment.^  The  wife,  during  coverture,  cannot 
be  taken  on  a  ca.  sa.,  for  her  debt  dum  sola,  or  a  tort  dum 
sola,  without  her  husband  ;  and  if  he  escapes,  or  is  not 
taken,  the  court  will  not  let  her  lie  in  prison  alone.^     If 

the  tort  or  offence  be  punished  criminally  by  im- 
*150   prisonment,  *or   other  corporal   punishment,  the 

wife  alone  is  to  be  punished,  unless  there  be  evi- 
dence of  coercion,  from  the  fact,  that  the  offence  was 
committed  in  the  presence,  or  by  command  of  the  hus- 
band. This  indulgence  is  carried  so  far  as  to  excuse 
the  wife  from  punishment  for  theft  committed  in  the  pre- 
sence, or  by  the  command  of  her  husband.'^  But  the 
coercion  which  is  supposed  to  exist  in  that  case  is  only 
a  presumption  of  law,  and,  like  other  presumptions,  may 
be  repelled. 

III.  Wife^s  capacity  at  law  to  act  as  a  feme  sole. 

(1.)  To  sell  land. 

The  disabihty  of  the  wife  to  contract  so  as  to  bind 
herself,  arises  not  from  want  of  discretion,  but  because 
she  has  entered  into  an  indissoluble  connexion,  by  which 
she  is  placed  under  the  power  and  protection  of  her  hus- 
band, and  because  she  has  not  the  administration  of  pro- 
perty, and  has  given  up  to  him  all  personal  pro|)erty  in 
possession,  and  the  right  to  receive  all  such  as  may  be 
reduced  into  possession.**     But  this  general  rule  is  sub- 


a  3  Blacks.  Com.  414. 

''  Jackson  v.  Gabree,  1  Vent.  Rep.  51. 

"=  1  Hmck.  P.  C.h.l.  ch.  1.  sec.  9. 

^  1  Vesey,  305.     1  H.  Blacks.  Rep.  34G. 
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ject  to  certain  exceptions,  when  the  principle  of  the  rule 
could  not  be  applied,  and  when  reason  and  justice  dic- 
tate a  departure  from  it. 

In  the  first  place,  a  wife,  in  England,  and  in  those 
states  in  this  country  where  fines  exist,  may  pass  her 
freehold  estate  by  a  fine,  and  this  and  a  common  reco- 
very were  the  only  ways  in  which  she  could,  at  common 
law,  convey  her  real  estate.  She  may,  by  a  fine,  and  a 
declaration  of  the  uses  thereof,  declare  a  use  for  her  hus- 
band's benefit.  So,  if  the  husband  and  wife  levy  a  fine, 
a  declaration  of  the  uses  b}'^  the  husband  alone,  will  bind 
the  wife  and  her  heirs,  unless  she  disagrees  to  the  uses 
during  the  coverture.*  As  a  general  rule,  the  hus- 
band must  be  a  *party  with  the  wife  to  her  con-  *15l 
veyance,  but  if  she  levy  a  fine  as  ?ifeme  sole,  with- 
out her  husband,  though  it  will  be  good  as  against  her 
and  her  heirs,''  the  husband  may  avoid  it  during  cover- 
ture, for  the  benefit  of  the  wife,  as  well  as  for  himself.'^ 
The  wife,  however,  may,  as  an  attorney  to  another,  con- 
vey an  estate  in  the  same  manner  as  her  principal  could, 
and  she  may  execute  a  power  simply  collateral,  and,  in 
some  cases,  a  power  coupled  with  an  interest,  without 
the  concurrence  of  her  husband."^  She  may  also  transfer 
a  trust  estate,  by  lease  and  release,  as  a/e?ne  sole.'^     ,_  . 


»  Beckwith's  case,  2  Co.  57.  Swanton  v.  Raven,  3  Atk.  Rep.  105.  In  Du- 
rant  v.  Ritchie,  4  Mason's  Rep.  45,  the  husband  and  wife  conveyed  to  A.  in  fee, 
to  the  use  of  the  grantors  for  their  joint  hves,  and  to  the  survivor  in  fee,  and  the 
uses  were  held  to  be  well  raised  out  of  the  seisin  of  A. 

^  Bro.  Abr.  tit.  Fines,  pi.  75.  Perkins'  Rep.  sec.  20.  Shep.  T.  by  Pres- 
ton, p.  7. 

<:  Preston  on  Abstracts  of  Title,  vol.  i.  p.  336.  By  the  Fine  and  Recovery 
Act  of  3  &  4  W.  4.  c.  74,  the  court  of  C.  B.  may,  whenever  the  husband's  con- 
currence cannot  be  procured  from  any  cause  whatever,  authorize  the  wife  to  con- 
vey her  lands  by  deed  without  his  concurrence.  This  is  analogous  to  the  provi- 
sion in  the  Civil  Code  of  Louisiana,  art.  127,  taken  from  the  Code  Napoleon, 
art.  218,  by  which,  in  case  the  husband  refuses  to  authorize  his  wife  to  sell  her 
paraphernal  property,  she  may  apply  to  the  judge  of  the  place  of  her  domicil  for 
authority,  and  which  he  may  grant  after  hearing  the  parties. 

<>  Sugden  on  Powers,  148.     Co.  Litt.  52.  a.  112.  a. 

«  Burnaby  v.  Griffin,  3  Vesey,  266.     By  the  English  statute  of  3  and  4  Wil- 


. « 
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The  conveyance  of  land  hy  femes  covert,  under  the  go- 
vernment of  the  colony  of  New-York,  was,  in  point  of 
fact,  by  deed,  and  not  by  fine,  and  upon  the  simple  ac- 
knowledgment of  the  wife  before  a  competent  officer, 
without  a  private  examination.  Such  loose  modes  of 
conveyance  were  mentioned  in  the  act  of  the  16th  of 
February,  1771,  and  were  confirmed  ;  but  it  was  de- 
clared, that  in  future,  no  estate  of  a  feme  covert  should  pass 
by  deed,  without  her  previous  private  acknowledgment 
before  the  officer,  apart  from  her  husband,  that  she  exe- 
cuted the  deed  freely,  without  any  fear  or  compulsion  of 
her  husband.^  The  deeds  oi  femes  covert,  in  the  form 
used  in  other  cases,  accompanied  by  such  an  examina- 
tion, and  which  is  still  required  by  statute,''  have  ever 
since  been  held  sufficient  to  convey  their  estates,  or  any 
future  contingent  interest  in  real  property,  and  fines  and 
recoveries  are  now  abolished  by  statute  in  New-York.'^ 


liam  IV.  ch.  74,  abolishing  fines  and  recoveries,  maiTied  women  are  enabled, 
with  the  concurrence  of  their  husbands,  to  dispose  by  deed,  or  relinquish  any 
estate  they  may  have,  as  effectually  as  they  could  do  if  sole,  provided  the  deed  of 
a  married  woman  be  acknowledged  by  her  before  a  competent  officer,  on  a  pre^ 
yious  examination,  apart  from  her  husband. 

»  It  is  worthy  of  notice,  however,  that  in  the  act  of  the  first  legislature  of  New- 
York,  in  1683,  under  the  Duke  of  York,  and  which  was  termed  "  the  charter  of 
liberties,"  it  was  provided,  that  no  estate  of  a  feme  covert  should  be  conveyed 
but  by  deed  acknowledged  by  her  in  some  court  of  record,  and  she  being  secretly 
examined,  whether  she  did  it  freely,  without  threats  or  compulsion  of  her  hus- 
band. In  the  old  colony  of  Plymouth,  it  was  enacted  by  law  in  1646,  that  the 
acknowledgment  of  a  sale  of  lands  by  the  wife  before  a  magistrate  was  sufficient. 
Plymouth  Colony  Laws,  by  Bngham,  1836,  p.  86.  In  Massachusetts,  under 
the  province  act  of  9  WiOiam  III.,  a  wife,  in  conjunction  viith.  her  husband,  might 
convey  her  real  estate,  by  deed  of  bargain  and  sale  duly  executed,  acknowledged, 
and  recorded,  without  being  privately  examined,  whether  she  did  it  freely  or 
not.  Judge  Trowbridge  said,  such  had  beei)  the  practice  in  the  pro\dnce  down 
to  his  time,  and  he  held  such  conveyances,  so  authenticated,  to  be  valid.  See 
his  opinion  in  the  American  Jurist,  No.  27.  See,  also.  Fowler  v.  Shearer,  7 
Mass.  Rep.  14.  19 — 22.  The  Revised  Statutes  of  Massachusetts,  of  1835, 
give  a  sanction  to  the  joint  deed  of  husband  and  wife ;  but  though  the  deed  will 
pass  her  real  estate,  it  will  not  bind  her  by  any  covenEmt  or  estoppel. 

*>  N.  Y.  Revised  Statutes,  vol.  i.  p.  758.  sec.  10. 

*  Ibid.  vol.  ii.  p.  343.  If,  however,  the  party  was  an  infant  as  well  as  ^feme 
povert  the  disability  arising  from  infancy  remains,  though  she  execute  and  acknowe 
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If  the  wife  resides  out  of  the  state,  she  may  unite  with 
her  husband,  and  convey  all  her  right  and  interest, 
present  and  contingent,  equally  *as  if  she  were  a  *152 
feme  sole,  and  without  any  such  special  acknow- 
ledgment.^    Nor  does  a  deed  by  the  wife  in  execution  of 
a  power  or  trust,  require  a  private  examination.'' 

This  substitute  of  a  deed  for  a  conveyance  by  fine, 
has  prevailed  throughout  the  United  States,  as  the  more 
simple,  cheap,  and  convenient  mode  of  conveyance.*^ 
The  reason  why  the  husband  was  required  to  join  with 
his  wife  in  the  conveyance  was,  that  his  assent  might 
appear  upon  the  face  of  it,  and  to  show  he  was  present 
to  protect  her  from  imposition  ;  and  the  weight  of  autho- 
rity would  seem  to  be  in  favour  of  the  existence  of  a  gene- 
ral rule  of  law,  that  the  husband  must  be  a  party  to  the 
conveyance  or  release  of  the  wife.  Such  a  rule  is 
founded  on  sound  principles  arising  from  the  relation  of 
husband  and  wife.  But  there  are  exceptions  to  the  rule, 
and  it  is  not  universal  in  its  application.  In  New-Hamp- 
shire, the  wife,  according  to  statute  and  usage,  may  re- 
lease her  right  of  dower  by  her  separate  deed,  executed 


ledge  the  deed  in  the  form  prescribed  by  the  statute.  Bool  v.  Mix,  17  Weiidell, 
R.  119. 

»   Netc-York  Revised  Slatutes,  \o\.  i.  p.  7-58.  sec.  11, 

^  Piatt,  J.,  in  Jaques  v.  Method.  Epis.  Church,  17  Johns.  Rep.  590.  Sturgis 
V.  Coip,  13  Vesey,  190.  When  the  wife's  property  settled  on  her  is  the  subject 
of  a  deed,  equity  looks  upon  her  as  a  feme  sole,  and  as  incident  to  the  ownership 
in  her  is  her  power  of  disposition  without  the  concurrence  of  her  husband. 
Powell  V.  JMurray,  2  Edio.  V.  Ch.  R.  63G. 

<=  Davey  v.  Turner,  1  Dall.  Rep.  11.  Watson  v.  Bailey,  1  Binney^s  Rep. 
470.  Jackson  v.  Gilchrist,  15  Johns.  Rep.  89.  Fowler  v.  Shearer,  7  Mass. 
Rep.  14.  Gordon  v.  Haywood,  2  N.  H.  Rep.  402.  Thatcher  v.  Omans,  Sup- 
plement to  3  Pick.  Rep.  521.  Lithgow  v.  Kavenaugh,  9  Mass.  Rep.  172. 
Elmer's  N.  J.  Dig.  83.  Acts  of  North  Carolina,  1715.  1751.  The  method  of 
conveying  lands  by  fine  and  common  recovery  was  never  in  use  in  North  Carolina, 
and  the  statutes  of  1715  and  1750,  required  the  wife's  previous  private  examina- 
tion before  her  conveyance  by  deed  was  binding.  The  law  of  the  Island  of  Ja- 
maica allows  a  married  woman  to  convey  by  a  simple  conveyance  with  her  sepa- 
rate acknowledgment. 


A 
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without  her  husband  f  and  in  Massachusetts  it  has  been 
said,  by  a  very  high  authority,  that  the  wife,  by  her 
separate  deed,  executed  subsequently  to  a  sale  by  her 
husband,  and  in  consideration  of  that  sale,  may  release 
her  right  of  dower.^  In  the  state  of  Maine,  the  same 
exception  has  been  adopted,  and  it  is  declared  to  be  the 
usage  or  common  law  of  New-England,  that  a  wife,  in 
consideration  of  her  husband's  conveyance,  may,  by  her 
own  separate  deed,  release  her  right  of  dower  to  the 

grantee  of  her  husband."^     Subject  to  this  excep- 
*153   tion,  *the  general  rule  is  explicitly  recognised  in 

those  states  where  the  exception  prevails.  But  in 
Massachusetts,  even  the  exception  is  now  understood  not 
to  exist,  and  it  is  declared,  that  the  husband  must  be  a 
party  to  the  deed  of  release  by  the  wife  of  her  dower,  and 
the  previous  conveyance  by  the  husband  is  not  sufficient 
to  give  the  wife's  deed,  executed  by  her  alone,  validity.*^ 
In  New- York,  that  particular  question  has  never  been 
judicially  settled :  it  is,  however,  declared  by  statute,^  that 
if  a  married  woman  execute  a  power  by  grant,  the  con- 
currence of  her  husband,  as  a  party,  is  not  requisite,  and 
if  she  reside  out  of  the  state,  though  she  may  convey  any 
real  estate,  situated  within  the  state,  without  any  other 
acknowledgment  or  proof  of  the  execution  of  it  than  that 
required  of  a/eme  sole,  she  is  in  that  case  to  "join  with 
her  husband"  in  the  conveyance.^  The  substitute  in 
favour  of  a  conveyance  by  the  wife,  of  a  deed  for  a  fine 
or  common  recovery,  was  made  in  Maryland,  by  the 
colony  statutes  of  1715,  1752  and  1766  ;  and  the  statute 


»  Woodbury,  J.,  in  2  N.  H.  Rep.  176.  405. 

•>  Parsons,  Ch.  J.,  in  Fowler  v.  Shearer,  7  Mass.  Rejp.  14. 

•  Rows  V.  Hamilton,  3  Greetdeaf  s  Rep.  63. 

<*  Powell  V.  Menson  and  Brimfield  Manufacturing  Company,  3  Mason's  Rep. 
347.     Hall  V.  Savage,  4  ibid.  273.     Jackson  on  Real  Actions,  326..  w 

•  N.  Y.  Revised  Statutes,  vol.  i.  p.  736.  sec.  117. 
f  Ibid.  vol.  i.  p.  758.  sec.  11. 
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law  of  that  state  is  explicit,  that  the  husband  and  wife 
must  join  in  the  conveyance.''  So,  in  Massachusetts, 
from  the  earliest  periods  of  the  colony,  the  wife,  with  the 
concurrence  of  her  husband,  could  convey  her  estate  in 
fee  by  deed  duly  acknowledged  and  recorded.''  In  South 
Carolina,  Georgia,  and  Kentucky,  the  wife  conveys  in 
the  same  way,  and  in  Rhode-Island,  Connecticut,  Ohio, 
Indiana,  Missouri,  and  North-Carolina,  (and  this  is  no 
doubt  the  general  rule,)  the  husband  must  join  in  the  con- 
veyance by  the  wife,  and  she  must  be  separately  exam- 
ined before  an  officer.*^  In  Virginia,  it  is  laid 
*down  as  the  general  rule,  that  the  wife's  deed,  to  *154 
be  valid,  must  be  executed  by  the  husband  also.*^ 
In  New-Jersey,  by  their  early  colony  laws,  the  wife 
might  convey  her  estate  by  deed,  provided  she  was  pre- 
viously and  privately  examined  by  a  magistrate.*  Upon 
this  view  of  our  American  law  on  the  subject,  we  may 
conclude  the  general  rule  to  be,  that  the  wife  may  con- 
vey by  deed  ;  that  she  must  be  privately  examined  ;  that 
the  husband  must  show  his  concurrence  to  the  wife's 
conveyance  by  becoming  a  party  to  the  deed  ;  and  that 
the  cases  in  which  her  deed  without  such  concurrence  is 


■  Lawrence  v.  Heister,  3  Harr.  4*  Johns.  Rep.  371. 

*>  4  Mason's  Rep.  45.  62. 

'  Manchester  v.  Hough,  5  Mason's  Rep.  67.  Revised  Statutes  of  Ohio, 
1331.  See,  also,  Ter.  Law  of  Ohio,  1795,  Chase's  Statutes,  vol.  i.  p.  186. 
The  statute  law  of  Ohio  requires  the  certificate  of  the  separate  examination  of 
the  wife  to  her  deed,  to  state  that  the  contents  of  the  deed  were  made  known  to 
her.  Chase's  Statutes,  vol.  \\i.  IQA'i.  Act  of  North- Carolina,  V7b\.  Brown 
V.  Starke,  3  Dana's  Ken.  Rep.  320.  Prince's  Dig.  of  Statutes  of  Georgia, 
2d  edit.  1837,  p.  159.  Revised  Statutes  of  Indiana,  1838,  p.  313.  Statutes 
of  Connecticut,  1838,  p.  392.  R.  S.  of  Missouri,  1835.  But  in  Maryland  it 
has  been  held,  that  if  the  wife  gives  a  mortgage  of  lands  held  in  trust  for  her 
separate  use,  though  it  be  not  acknowledged  as  the  statute  requires  in  respect  to 
deeds  of  femes  covert,  the  deed  creates  a  specific  lien  to  be  enforced  in  equity, 
Brundage  v.  Poor,  2  Gill  <^  Johns.  Rep.  1. 

^  Sexton  V.  Pickering,  3  Randolph's  Rep.  468. 

*  Learning  Sf  Spicer's  Collections,  p.  235.  368. 
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valid,  are  to  be  considered  as  exceptions  to  the  general 
rule.* 

(2.)  To  sue  and  he  sued. 

If  the  husband  was  banished,  or  had  abjured  the  realm^ 
it  was  an  ancient  and  another  necessary  exception  to  the 
general  rule  of  the  wife's  disability  to  contract,  and  she 
was  held  capable  to  contract,  and  to  sue  and  be  sued, 
as  a  feme  sole.  In  such  a  case,  both  she  and  her  credi- 
tors would  be  remediless  without  that  exception.  In  the 
case  of  Belknap  v.  Lady  Weyland,^  it  was  held,  2  Hen. 
IV;  ch.  7,  that  the  wife  of  a  man  exiled  or  banished, 
could  sue  alone,  though  that  exception  was  regarded  at 
that  day  almost  as  a  prodigy  ;  and  some  one  exclaimed, 
ecce  modo  mirum,  quod  fcemina  fert  hreve  regis,  non  nominando 
virum  conjunctum  robore  legis.  Lord  Coke  seems  to  put 
the  capacity  of  the  wife  to  sue  as  a  feme  sole,  upon  the 
ground,  that  the  abjuration  or  banishment  of  the  husband 
amounted  to  a  civil  death.  But  if  the  husband  be  ban- 
ished for  a  limited  time  only,  though  it  be  no  civil  death, 
the  better  opinion  is,  that  the  consequences  as  to  the 
wife  are  the  same,  and  she  can  sue  and  be  sued  as 
*155   a  feme  *sole.'^     And  if  the  husband  be  an  alien 


■  It  was  adjudged  in  Vermont,  in  Sumner  v.  Conant,  10  Vermont  R.  1,  or 
Shawns  R.  N.  S.  vol.  1,  that  a  feme  covert  could  not,  either  separately  or  jointly 
with  her  husband,  execute  a  \s\\di  potver  of  attorney  to  convey  lands,  held  in  her 
right.  The  statute  giving  her  a  right  to  convey  by  deed,  did  not  reach  the  case. 
So  the  agreement  of  a  manied  woman  for  the  sale  of  her  real  estate,  though 
made  with  her  husband's  assent,  and  for  a  valuable  consideration,  is  void.  Lane 
V.  McKean,  3  Skepley,  304. 

*>  Cited  in  Co.  Litt.  132.  b.  133.  a ;  and  see,  also,  Wilmot's  case,  Moore's 
Rep.  851,  in  which  18  Edw.  I.,  10  Edw.  HI.  ch.  399,  and  1  Hen.  IV.  ch.  1,  are 
also  cited  by  Lord  Coke,  and  Doddridge,  J.,  as  precedents  to  the  same  point. 

<=  Note  209  to  lib.  ii.  Co.  Litt.  Sparrow  v.  Carruthers,  decided  by  Yates,  J., 
and  cited  as  good  authority  in  1  Term  Rep.  6.  1  Bos.  Sj-  Pull.  359.  2  Bos, 
^  Pull.  233.  Carrol  v.  Blencow,  4  Esp.  N.  P.  Rep.  27.  In  Robinson  v.  Rey- 
nolds, 1  Aiken's  Ver.  Rep.  174,  the  English  cases  are  ably  reviewed,  and  the 
conclusion  seemed  rather  to  be  that  the  wdfe  could  only  sue  and  be  sued  as  a  feme 
sole,  when  the  husband  was  an  alien  who  had  always  resided  abroad,  or  was 
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always  living  abroad,  the  reason  of  the  exception  also 
applies ;  and  it  was  held,  in  the  case  of  Deerhj  v.  Diichess 
of  Mazarine,^  that  in  such  a  case,  the  wife  was  suable  as 
2,  feme  sole,  in  like  manner  as  if  the  husband  had  abjured 
the  realm.  Though  it  was  mentioned  in  that  case,  that 
the  husband  was  an  alien  enemy,  and  had  been  divorced 
in  France,  yet,  as  Lord  Loughborough  said,''  the  deci- 
sion did  not  rest  on  either  of  those  grounds,  but  solely 
and  properly  on  the  ground,  that  the  wife  lived  in  Eng- 
V  land,  on  a  fortune  of  her  own,  and  separate  from  her 
husband,  who  had  always  resided  abroad  as  an  alien. 

Again,  in  Walford  v.  The  Duchess  of  Pienne,'^  Lord 
Kenyon  held,  that  the  wife  was  liable  as  a  feme  sole,  for 
goods  sold,  when  the  husband  was  a  foreigner,  residing 
abroad,  and  that  this  case  came  within  the  principle  of 
the  common  law,  applicable  to  the  case  of  the  husband 
abjuring  the  realm.  If  the  wife  was  not  to  be  personally 
chargeable  for  debts  contracted  under  such  circum- 
stances, she  would  be  without  credit,  and  might  starve. 
And  if  the  husband  was  ^.native,  instead  of  an  alien,  he 
thought  the  rule  might  be  different,  as  in  that  case, 
he  was  to  be  presumed  to  have  the  *animics  rever-  *156 
tendiJ^  In  the  case  of  De  Gaillon  v.  Li'Aigle,^  the 
court  of  C.  B.  held  the  same  doctrine,  and  that  a  feme 
covert  was  chargeable  with  her  contracts,  where  the  hus- 


civiliter  mortinis,  as  when  he  was  exiled,  banished  for  Hfe,  or  had  abjured  the 
reahn.  In  that  case,  the  husband  had  voluntarily  withdrawn  himself  from  the 
United  States,  and  that  was  held  not  to  be  sufficient;  and  the  question  was  by 
that  case  still  left  unsettled,  whether  transportation  or  banishment  by  law,  for  a 
limited  time  only,  would  be  sufficient.  But  in  the  Enghsh  case  ex  parte  Franks, 
1  Moore  8j-  Scotf,  1,  more  recently  decided,  the  wife  of  a  convicted  felon  sen- 
tenced to  transportation  for  14  years,  but  detained  in  confinement  in  the  hulks, 
■was  held  liable  to  be  made  a  bankrupt,  if  she  traded  on  her  own  account. 

»  1  Lord  Raym.  147.     1  Salk.  Rep.  116. 

''  1  H.  Blacks.  Rep.  349. 

=  2  Esp.  N.  P.  Rep.  554.     Bean  v.  Morgan,  1  HilVs  S.  C.  Rep.  8.  S.  P. 

<>  Franks  v.  Duchess  of  Pienne,  2  Esp.  N.  P.  Rep.  587. 

«  1  Bos.  ^  Pull.  357. 
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band  being  a  foreigner,  had  voluntarily  abandoned  her, 
and  resided  abroad,  and  that  it  was  for  her  benefit  that 
she  should  be  liable,  in  order  to  enable  her  to  obtain  a 
credit,  and  secure  a  livelihood.  It  was  also  said,  in  that 
case,  that  there  was  no  instance,  in  which  the  wife  was 
held  personally  liable  on  her  contracts,  on  the  ground  of 
her  husband  residing  abroad,  when  he  was  an  Eng- 
lishman born.  In  corroboration  of  the  distinction  con- 
tained in  that  suggestion,  we  may  refer  to  the  case  of 
Boggett  V.  Frier ^^  in  which  the  K.  B.  held,  that  the  plain- 
tiffcould  not  sue  as  2.  feme  sole,  for  trespass  to  her  property ,^ 
when  her  husband,  being  a  natural  horn  subject,  had  de- 
serted her  for  years  before,  and  gone  beyond  sea,  but 
without  having  abjured  the  realm,  or  been  exiled,  or 
banished.  The  case  of  Kay  v.  Duchess  De  Pienne,^  in- 
troduced a  qualification  of  the  distinction  in  the  former 
cases,,  between  the  wife  of  a  foreigner  and  the  wife  of  a 
native,  and  it  held,  that  if  the  foreigner,  though  a  resi- 
dent abroad  at  the  time  of  the  suit  brought,  had  ever 
resided  in  England,  his  wife  was  disabled  to  sue.  The 
distinctions  in  the  English  law,  subject  to  this  qualifica- 
tion, have  been  assumed  as  the  law  in  this  country .? 
*157  *This  is  the  extent  of  the  authorities  on  this  sub- 
ject ;  and  it  is  easy  to  perceive  that  there  might  be 
most  distressing  cases  under  them,  for  though  the  hus- 
band be  not  an  alien,  yet  if  he  deserts  his  wife,  and 
resides  abroad  permanently,  the  necessity  that  the  wife 


»  11  East,  301.  The  rejoinder  in  this  case,  among  its  averments,  stated  that 
the  husband  had  never  abjured  the  realm.  This  would  imply  that  abjuration 
was  known  in  modern  practice,  and  yet  it  is  admitted  in  the  books,  that  abjura- 
tion or  banishment  upon  oath  taken  by  a  felon  on  fleeing  to  a  sanctuaiy,  that  he 
would,  within  forty  days,  leave  the  realm  for  ever,  has  been  disused  since  the 
reign  of  James  I.,  and  abolished.  Hawk.  P.  C.  b.  ii.  c.  9.  sec.  44.  4  Blacks. 
Com.  326.  The  privilege  of  sanctuary  was  also  abolished. in  France  by  Louis 
XII.     HenauWs  Ahr.  Chro.  tome  ii.  p.  446. 

•=  3  Campb.  Rep.  123. 

•^  Gregory  v.  Paul,  15  Mass.  Rep.  31.  Robinson  v.  Rej-nolds,  1  Aiken's 
Rep.  174. 
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should  be  competent  to  obtain  credit,  and  acquire  and 
recover  property,  and  act  as  a  feme  sole,  exists  in  full 
force.*  It  is  probable,  that  the  distinction  between  hus- 
bands who  are  aliens,  and  who  are  not  aliens,  cannot 
long  be  maintained  in  practice,  because  there  is  no  solid 
foundation  in  principle  for  the  distinction.^ 

If  the  wife  be  divorced  a  mensa  et  thoro,  it  has  been  sug- 
gested in  some  of  the  books,  that  she  can  sue  and  be  sued 
as  a,  feme  sole.'^  But  in  Leiv'is  v.  Lcc,^  it  was  adjudged,  in 
the  English  court  of  K.  B.,  upon  demurrer,  that  though 
the  wife  be  divorced  a  mensa  et  thoro,  and  lived  separate 
and  apart  from  her  husband,  with  an  ample  allowance 
as  and  for  her  separate  maintenance,  she  should  not  be 
sued  as  a  feme  sole.  The  question  is  not  settled  in  the 
jurisprudence  of  this  country.  In  Massachusetts,  it  has 
been  held,  after  a  full  consideration  of  the  suliject,  that  a 
wife  divorced  a  mensa  et  thoro,  might  sue  and  be 
sued  as  di  feme  sole,  for  property  *acquired,  or  debts  *158 
contracted  by  her  subsequently  to  the  divorce.® 
This  is  the  more  reasonable  doctrine,  and  it  seems  to  be 
indispensable  that  the  wife  should  have  a  capacity  to  act 
for  herself,  and  the  means  to  protect  herself,  while  she 
is  withdrawn,  by  a  judicial  decree,  from  the  dominion 
and   protection  of  her  husband.     The  court  of  Massa- 


*  If  a/tf  ;ne  covert  be  driven  by  cruolty  from  a  husband's  house,  and  she  retires 
to  another  state,  and  maintains  herself  by  her  labour,  without  any  provision  for 
her  made  by  her  husband  wlio  abandons  her,  she  may  sue  as  a.  feme  sole,  though 
her  husband  be  a  citizen.  Gregory  v.  Paul,  15  Mass.  Rcj/.  31.  Abbott  v.  Bayr 
ley,  6  Pick.  Rep.  89. 

b  In  Bean  v.  Alorgan,  4  M' Cord's  Rep,  143,  it  was  held,  that  if  the  husband 
departs  from  the  state,  with  intent  to  reside  abroad,  and  without  the  intention  of 
returning,  his  wife  becomes  competent  to  contract,  and  to  sue  and  be  sued  as  a 
feme  sole.     This  was  breaking  down  the  distinction  mentioned  in  the  text. 

=  Baco7i,  tit.  Baron  and  Feme,  M,  Lord  Loughborough,  in  2  Vesey,jun. 
145.  In  Stephens  v.  Tot,  Moore's  Rep.  665,  it  was  intimated  (Us  sembloit) 
that  the  wife,  on  a  divorce  a  tJiora  et  mensa,  could  sue  without  her  husband,  iq 
like  manner  as  she  could  sue  if  her  husband  was  exiled. 

^  "iBarnw.^^  Cress.  2^1. 

*  Dean  V.  Richmond,  5  PicA;.  it  ep.  46  L 
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chusetts  has  intentionally  barred  any  inference  that  the 
same  consequence  would  follow  if  the  husband  was  im- 
prisoned by  law  for  a  public  offence  or  crime.  But  such 
a  case  might  be  equivalent  to  an  abandonment  of  the  wife, 
and  ground  for  a  divorce  a  mensa  et  thoro  ;  and  there  is 
as  much  reason  and  necessity  in  that  case  as  in  any  other, 
that  the  wife  should  be  competent  to  contract,  and  to 
protect  the  earnings  of  her  own  industry.* 

In  Hatchett  v.  Badddey,  16  Geo.  III.,^  the  C.  B.  held 
that  a.  feme  covert  eloping  from  her  husband,  and  running 
in  debt,  could  not  be  sued  alone,  for  that  no  act  of  the  wife 
could  make  her  liable  to  be  sued  alone.  If  she  could  be 
sued,  she  could  sue,  acquire  property,  and  release  actions, 
and  this  would  overturn  first  principles.  In  no  case, 
said  one  of  the  judges,  can  a  feme  covert  be  sued  alone, 
except  in  the  known  excepted  cases  of  abjuration  or  exile, 
where  the  husband  is  considered  as  dead,  and  the  woman 
as  a  widow  It  was  afterwards  held  by  the  same  court, 
in  Lean  v.  Schutz,  18  Geo.  111.,"=  that  if  the  wife  had  even 
a  separate  maintenance,  and  lived  apart  from  her  hus- 
band, she  could  not  be  sued  alone.  There  was  no  in- 
stance in  the  books,  said  the  court,  of  an  action  being 
sustained  against  the  wife,  when  the  husband  was  living 
at  home,  and  under  no  civil  disability.  A  wife  may 
acquire  a  separate  character  by  the  civil  death  of  her 
husband,  but  she  cannot  acquire  it  by  a  voluntary  sepa- 
ration. 


"  The  Massachusetts  Revised  Statutes,  of  1835,  authorize  a  divorce  from  the 
bond  of  matrimony  if  either  part}'  be  sentenced  to  imprisonment  in  the  state 
prison.  SuiJra,  p.  96.  They  likewise  clothe  the  wife  with  power  to  act,  in 
many  respects,  as  9.  feme  sole,  if  lier  husband  absents  himself  from  the  state,  and 
abandons  his  wife,  and  makes  no  sufficient  provision  for  her  maintenance.  She 
is,  in  such  case,  authorized  to  contract,  and  to  sue  and  be  sued  as  a.  feme  sole,  so 
long  as  hor  husband  remains  absent.  The  same  power  and  capacity  are  given  to 
a  married  woman  who  comes  into  the  state  without  her  husband,  he  having  never 
lived  with  her  in  the  state.  If  the  husband  aftei-wards  comes  into  the  state,  he 
assumes  his  marital  rights.  Massachusetts  Revised  Statutes,  part  2.  tit.  7, 
ch.  77. 

b  2  Wm.  Blacks.  Rep.  1079.     Gilchiist  v.  Brown,  4  Term  Rep.  766.  S,  P, 

^  2  Wm.  Blacks.  Rep.  1195. 
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.  But  a  few  years  afterwards,  the  court  of  K.  B., 
under  the  influence  of  Lord  Mansfield,  in  the  cele- 
brated case  of  Corhett  v.  Poelnitz,'^  introduced  a  new 
principle  into  the  English  law,  respecting  the  relation  of 
husband  and  wife;  but  a  principle  that  was  familiar  to 
the  Roman  law,  and  to  the  municipal  law  of  most  of  the 
nations  of  Europe.  The  court  in  that  case,  held,  that  a 
feme  covert  living  apart  from  her  husband,  by  a  deed  of 
separation,  mutually  executed,  and  having  a  large  and 
competent  maintenance  settled  upon  her,  beyond  the 
control  of  her  husband,  might  contract,  and  sue,  and  be 
sued  at  law  as  a  feme  sole.  Lord  Mansfield  put  the  ac- 
tion, upon  the  ground  of  the  wife  having  an  estate  settled 
upon  her  to  her  separate  use,  and  acquiring  credit,  and 
assuming  the  character  and  competency  of  a  feme  sole. 
The  ancient  law  had  no  idea  of  a  separate  maintenance ; 
and  when  that  was  introduced,  the  change  of  customs 
and  manners  required,  as  indispensable  to  justice,  the 
extension  of  the  exceptions  to  the  old  rule  of  law,  which 
disabled  a  married  woman  from  contracting.  The  rea- 
son of  the  rule  ceased  when  the  wife  was  allowed  to 
possess  separate  property,  and  was  disabled  from  charg- 
ing her  husband. 

.  This  decision  of  the  K.  B.  was  in  17S5,  and  it  gave 
rise  to  great  scrutiny  and  criticism.  It  was  considered 
as  a  deep  and  dangerous  innovation  upon  the  ancient 
law. 

In  Com])ton  v.  Collinson,^  Lord  Loughborough  held,  not- 
withstanding that  decision,  that  it  was  an  unsettled  point, 
whether  an  action  could  be  maintained  against  a  married 
w^oman,  separated  from  her  husband  by  consent,  and 


*  1  Term  Rep.  5.  Ringsted  v.  Lady  Lanesborough,  and  Barwell  v.  Brooks, 
3  Doug.  Rep.  197.  371,  were  cases  that  preceded  the  one  of  Corbett  v.  Poekitz, 
and  declared  the  same  doctrine. 

b  1  i/.  Blacks.  Rep.  350. 
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enjoying  a  separate  maintenance.  Again,  in  Ellah  v. 
Leigh,^  the  K.  B.,  in  1794,  indirectly  assailed  the  deci- 
sion of  Corhett  v.  Poelnitz,  and  did  not  agree  that  the 
court  could  change  the  law,  so  as  to  adapt  it  to  the 

fashion  of  the  times.     They  declared,   however, 
*160   without  touching  the  authority  of  the  decision  *that 

upon  a  voluntary  separation  of  husband  and  wife, 
without  a  permanent  fund  for  her  separate  use,  she  could 
not  be  sued  alone  as  a  feme  sole.  Afterwards,  in  Clayton, 
V.  Adams,^  the  court  of  K.  B.  went  a  step  further  towards 
overturning  the  authority  of  Corhett  v.  Poelnitz,  and  held, 
that  though  the  wife  lived  apart  from  her  husband,  and 
carried  on  a  separate  trade,  she  was  not  suable ;  for  if 
she  could  be  sued  as  afenie  sole,  she  might  be  taken  in 
execution,  which  would  operate  as  a  divorce  between 
husband  and  wife.  At  last,  in  Marshall  v.  Rictton,'^  the 
K.  B.  decided,  in  1800,  after  a  very  solemn  argument, 
before  all  the  judges,  that  a.fe)ne  covert  could  not  contract, 
and  be  sued,  as  a  feme  sole,  even  though  she  be  living 
apart  from  her  husband,  with  his  consent,  and  have  a 
separate  maintenance  secured  to  her  by  deed.  The 
court  said,  that  the  husband  and  wife,  being  but  one  per- 
son in  law,  were  unable  to  contract  with  each  other,  and 
that  such  a  contract,  with  the  consequences  attached  to 
it,  of  giving  the  wife  a  capacity  to  contract,  and  to  sue 
and  be  sued,  would  contravene  the  general  pohcy  of  the 
law  in  settling  the  relations  of  domestic  life,  and  would 
introduce  all  the  confusion  and  inconvenience,  which 
must  necessarily  result  from  so  anomalous  and  mixed  a 
character  as  such  a  married  woman  would  be.  The  only 
way  in  which  such  a  separation  can  be  safe  and  effectual, 
is,  by  having  recourse  to  trustees,  in  whom  the  property, 
of  which  it  is  intended  the  wife  shall  have  the  disposi- 
tion, may  vest,  uncontrolled  by  the  rights  of  the  hus- 

*  5  Term  Rep.  679.        ^  6  Term  Rep.  604.         <=  8  Term  Rep.  545. 
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band,  and  it  would  fall  within  the  provin-ce  of  a  court  of 
equity,  to  recognise  and  enforce  such  a  trust.  At  law,  a 
woman  cannot  be  sued  as  a  feme  sole,  while  the  relation 
of  marriage  subsists,  and  she  and  her  husband  are  liv- 
ing under  the  same  government. 

Lord  Eldon,  afterwards,  in  the  case  of  Lord  St.  John 
V.  Lady  St.  John,^  speaking  of  these  decisions  at 
law,  expressed  *himself  very  decidedly  against  *161 
the  policy  and  the  power  of  3.  feme  covert  becoming 
di.  feme  sole  by  a  deed  of  separation.  She  was  incom- 
petent to  contract  with  the  husband  ;  and  if  separated, 
she  could  not  be  a  witness  against  her  husband  ;  she 
could  not  commit  felony  in  his  presence  ;  she  must  fol- 
low the  settlement  of  her  husband  ;  her  husband  would 
be  suable  for  her  trespass.  In  short,  the  old  rule  is 
deemed  to  be  completely  re-established,  that  an  action 
at  law  cannot  be  maintained  against  a  married  woman, 
unless  her  husband  has  abjured  the  realm.'' 
-  But  if  the  husband  and  wife  part  by  consent,  and  he 
secures  to  her  a  separate  maintenance,  suitable  to  his 
condition  and  circumstances  in  life,  and  pays  it  accord- 
ing to  agreement,  he  is  not  answerable  even  for  necessa- 
ries, and  the  general  reputation  of  the  separation  will, 
in  that  case,  be  sufficient.  This  was  so  ruled  by  Holt, 
Ch.  J.,  in  Todd  v.  Stokes,'^  and  this  general  doctrine  was 
conceded  in  the  modern  case  of  Nurse  v.  Craig,'^  in  which 
it  was  held,  that  if  the  husband  fails  to  pay  the  allow-^ 
ance,  according  to  stipulation  in  the  deed  of  separation, 
the  person  who  supplies  the  wife  with  necessaries  can 
sue  the  husband  upon  an  indebitatus  assiwipsit.  This  rule, 
in  all  its  parts,  was  adopted  by  the  supreme  court  of 


»  11  Vesey,  539,530. 

''  See  the  observations  of  the  Master  of  the  Rolls,  in  3  Vesey,  443,  444,  445. 

<=  1  Salk.  Hep.  116. 

^  5  Bos.  4-  Pull.  148.  '  .  '  , 
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New-York,  in  Baker  v.  Barney.^  But  our  courts  have  not 
gone  further,  and  have  never  adopted  the  rule  m  Corhett 
V.  Poelnitz  ;^  and  I  apprehend  that  the  general  rule  of  the 
common  law,  as  understood  before  and  since  that  case, 

is  to  be  considered  the  law  in  this  country  ;  though, 
*162   perhaps,  not  *exactly  under  the  same  straitened 

limitation  mentioned  in  the  books.*^ 

IV.  Wife's  capacity,  in  equity. 

(1.)  Of  property  in  trust  for  wife. 

At  common  law,  a  married  woman  was  not  allowed  to 
possess  personal  property  independent  of  her  husband. 
But,  in  equity,  she  is  allowed,  through  the  medium  of  a 
trustee,  to  enjoy  property  as  freely  as  a/eme  sole  ;  and  it 
is  not  unusual  to  convey  or  bequeath  property  to  a  trus- 
tee in  trust,  to  pay  the  interest  or  income  thereof  to  the 
wife,  for  her  separate  use,  free  from  the  debts,  control, 
or  interference  of  her  husband,  and  payable  upon  her 
separate  order  or  receipt,  at  and  after  the  times  that  the 
payments  respectively  become  due,  and  after  her  death 
in  trust  for  her  issue.  In  such  cases,  the  husband  has 
no  interest  in  the  property,  though  after  the  interest  is 
actually  received  by  the  wife,  it  then  might  be  consi- 


*  8  Johns.  Rep.  72.  The  same  rule  applies  wliere  the  husband  and  wife  are 
separated  by  a  divorce  a  mensa  et  tkoro,  with  an  allowance  to  the  wife  for 
alimony,  and  the  husband  omits  to  pay  it.  Hunt  v.  De  Blaquiere,  5  Bing.  Rep. 
550. 

*>  See  2  Halsted's  Rep.  150,  where  that  case  was  expressly  condemned. 

'  In  some  of  the  states,  as  Pennsylvania  and  South  Carolina,  a  wife  may  act 
as  a  feme  sole  trader,  and  become  liable  as  such,  in  imitation  of  the  custom  of 
London.  Purdoii's  Dig.  424.  Burke  v.  Winkle,  2  Serg.  4-  Raide,  189. 
Newbiggin  v.  Pillans,  2  Bay^s  Rep.  162.  State  Reports  in  Equity,  S.  C.  148, 
149.  But  for  greater  protection  to  the  wife,  no  suit  can  be  brought,  in  South 
Carolina,  by  or  against  s.feine  covert  sole  trader,  unless  her  husband  be  joined. 
4  M'Cord''s  Rep.  413 ;  and  in  Pennsylvania  the  privilege  extends  only  to  the 
wives  of  husbands  gone  to  sea,  ernd  whose  wives  are  left  at  shop-keeping,  or  So 
work  at  any  trade  for  a  livelihood.  In  Louisiana  the  wife  has  peculiar  powers 
and  privileges,  and  may  be  a  public  merchant  and  bind  herself,  yet  she  cannot 
contract  a  debt  by  note  without  the  authorization  of  her  husband.  Civil  Code 
of  LQuisiana,  art.  128.  2412.     12  Louisiana  Rep.  13. 
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dered  as  part  of  the  husband's  personal  estate.^  It  is 
not  necessary  that  the  trustee  should  be  a  stranoer.  The 
husband  himself  may  be  the  trustee  ;  and  if  property  be 
settled  to  a  married  woman's  separate  use,  and  no  trus- 
tee be  appointed,  the  husband  will  be  considered  as  such, 
notwithstanding  he  was  not  a  party  to  the  instru- 
ment under  which  the  wife  claims.''     *Where  the   *163 


^  Lee  V.  I'rieaux,  3  Bro.  C.  C.  331.  Norris  v.  Hemingway,  1  Hagg.  Eccl. 
Rep.  4.  Ex  parte  Gadsden,  S.  C.  Law  Journal,  No.  3.  p.  343.  Carroll  v. 
Lee,  3  Gill  .i'-  Johns.  504. 

i*  Bennet   v.    Davis,   2  P.    Wms.    31G.     Moore  v.    Freeman,    Biinh.   205. 
Hamilton  v.  Bishop,  3  Yerger,  33.     Abbott,  Ch.  J.,  2  Carr.   t^'-  Payne,  62. 
Picquet  V.  Swan,  4  Mason's  Rep.  455.     Escheator  v.  Smith,  4  APCorcVs  Rep. 
452.     Clancy  on,  the  Rights  of  Married  Women,  p.  15 — 30.     CaiToll  v.  Lee, 
3  Gill  Sr  Joh7is.  504.     Walling-sford  v.  Allen,  10  Peters'  U.  S.  Rep.  583.     Har- 
kins  V.  Coalter,  2  Porter's  Alam.  R.  463.     The  intention  to  create  a  tmst  estate 
for  the  wife  must  distinctly  appear.     Clancy,  262.  268.     The  wife  may  give  or 
lend  the  income  of  her  separate  estate,  if  at  her  disposal,  to  her  husband  or  to 
any  other  person,  and  he  will  be  accountable  for  it.    Towers  v.  Hagner,  3  Whar- 
ton's Penn.  R.  48.     AVhere  a  testator  directed  a  share  of  the  proceeds  of  his 
estate  to  be  paid  into  the  hands  of  his  daughter,  for  her  oivn  use  and  benefit, 
and  there  was  no  intervention  of  trustees,  and  tlie  gift  was  absolute,  it  was  held, 
in  that  case,  not  to  be  a  gift  to  her  separate  use  ;■  and  the  authority  of  the  case 
of  Hartley  v.  Hurle,  5  Vesey,  590,  was  shaken.     Tyler  v.  Lake,  4  Simons'  Rep. 
144.     In  Faulkner  v.  Faulkner,  3  Leigh's  Rep.  255,  it  was  also  decided,  that 
at  law  a  maniage  settlement  without  the  intervention  of  a  trustee,  would  not 
avail  to  secure  the  property  to  the  v^afe,  as  against  the  husband.     So,  in  Simpson 
V.  Simpson,  4  Dana  K.  Rep.  141,  it  was  held,  that  though  a  valid  agreement 
for  a  separation  between  husband  and  wife,  and  for  a  separate  allowance  for  her 
support,  might  be  made  through  the  medium  of  a  third  party  as  trustee  for  the 
wife,  and  by  whom  the  contract  may  be  enforced  ;  yet  that  \\here  there  was  no 
third  party,  no  suit  could  be  maintained  either  at  law  or  in  equity,  on  such  a  con- 
tract.    The  court  thought  the  judiciary  has  no  power  to  move  one  step  in  ad- 
vance of  the  legislation  and  uniform"  judicial  precedents  on  the  subject.     But  if 
before  marriage  and  in  contemplation  of  marriage,  the  husband  conveys  directly 
to  his  intended  wife  without  the  intervention  of  a  trustee,  personal  property,  and 
she  manies  and  dies  without  issue  of  the  marriage  it  was  held  that  the  property 
descended  to  her  heirs,  and  that  the  maiital  rights  of  the  husband  did  not  attach. 
Allen  V.  Rumph,  2  Hill's  Ch.  R.  1.    In  Price  v.  Bigham,  7  Harr.  cj-  Johns.  296, 
where  real  estate  was,  after  marriage,  conveyed  in  trust  for  the  separate  use  of 
the  wife,  with  power  to  her  to  sell  by  deed,  she  was  allowed  to  charge  the  estate 
with  the  payment  of  her  debts,  and  equity  enforced  the  contl'act  hy  decreeing  a 
sale  of  the  estate.     So  a  feme  covert,  having  a  separate  estate  and  living  apart 
from  her  husband,  may  charge  it  by  her  general  engagements  without  any  parti- 
cular reference  to  that  estate,  as  well  as  by  a  written  instrument ;  and  the  cre- 
ditor may  reach  it  through  a  suit  instituted  in  equity  against  her  and  her  trustees. 
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husband  stipulates,  before  marriage,  either  that  his  wife 
shall  enjoy  her  own  property,  or  that  she  shall  be  entitled 
to  a  certain  benefit  out  of  his  estate,  he  will  be  bound  in 
equity  to  perform  his  agreement,  even  though  it  was  en- 
tered into  with  the  wife  herself,  and  became  suspended 
at  law  by  his  subsequent  marriage.  Gifts  from  the  hus- 
band to  the  wife  may  be  supported,  as  her  separate  pro- 
perty, if  they  be  not  prejudical  to  creditors,  even  without 
the  intervention  of  trustees  f  and  where  the  husband, 
after  marriage,  agreed,  in  writing,  to  settle  part  of  the 
wife's  property  upon  her,  the  agreement  was  held  to 
enure  to  the  benefit  of  the  children,  and  that  the  wife 
herself  could  not  waive  it.'' 


Murray  v.  Bailee,  3  Myhie  4'  Keene,  209.  4  Simons,  82.  She  may  charge 
her  separate  maintenance  by  accepting  a  bill  of  exchange.  It  amounts  to  a 
power  of  appointment  jn-o  tanto  of  her  separate  estate,  but  the  vice-chancellor 
said  that  the  court  could  not  subject  her  separate  property  to  general  demands. 
Stuart  V.  Kirkwall,  3  Madd.  200,  Am.  ed.  The  cases  on  this  point  are  conti-a- 
dictory.  The  court  of  chancery  never  provides  for  the  children,  living  the  wife, 
out  of  her  separate  property.  She  is  not  bound  to  provide  for  the  children,  or 
her  husband  out  of  property  settled  to  her  separate  use.  The  husband  is  left  to 
maintain  her  and  the  children.  In  the  case  of  Anne  Walker,  Cases  tem.  Sugden 
by  Lloyd  S^  Goold,  p.  299.  328.  332. 

*  Case  of  the  Countess  Cowper,  before  Sir  Joseph  Jekyll,  cited  in  1  Atk.  Rep. 
271.  3  Ibid.  293.  Slanning  v.  Style,  3  P.  Wms.  334.  More  v.  Freeman, 
Bunb.  Rep.  205.  Lucas  v.  Lucas,  1  Atk.  Rep.  270.  3  Ibid.  393.  Brinkman 
V.  Brinkman,  cited  in  3  Atk.  Rep.  394.  Graham  v.  Londonderr}',  3  ibid.  393, 
Rich  V.  Cockell,  9  Vescy,  369.  Taylor,  Ch.  .T.,  in  Liles  v.  Fleming,  1  Dev.  Eq. 
Cases,  187.  The  English  statute  of  3  and  4  WilHam  IV.  has  now  given  sanc- 
tion to  this  doctrine,  and  the  husband  is  allowed  to  make  a  conveyance  to  his 
■wife  wthout  the  intervention  of  a  trustee. 

•>  Fenner  v.  Taylor,  1  Simons'  Rep.  169.  In  South  Carolina,  all  marriage 
settlements,  antenuptial  or  postnuptial,  are  required,  by  statute  of  1823,  to  be 
recorded  within  three  months  after  their  execution  ;  and  any  settlement  of  pro- 
perty by  the  husband  on  the  wife  after  marriage,  is  a  postnuptial  settlement  with- 
in the  rule.  In  default  of  such  record,  the  marriage  settlement  is  declared  void. 
Marriage  settlements,  strictly  speaking,  are  those  settlements  only,  whether 
made  before  or  after  marriage,  which  are  made  in  consideration  of  marriage 
only ;  but  the  statute  in  South  Carolina  was  intended  to  apply  to  all  postnuptial 
settlements  on  the  wife.  Price  v.  White  and  others,  Carolina  Laio  Journal, 
No.  3.  See,  also,  in  the  same  work,  p.  352,  an  essay  on  the  registry  acts  of 
South  Carohna,  pointing  out  their  imperfections,  and  suggesting  amendments. 
The  act  of  South  Carolina,  cf  1792,  required  all  marriage  contracts  and  settle- 
ments to  specify,  eithw  in  the  instrument  or  in  a  schedule  annexed,  the  property 
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The  wife  being  enabled  in  equity  to  act  upon  property 
in  the  hands  of  her  trustees,  she  is  treated  in  that  court 
as  having  interests  and  obhgations  distinct  from 
those  of  her  husband.  *She  may  institute  a  suit,  *164 
by  her  next  friend,  and  she  may  obtain  an  order 
to  defend  separately  suits  against  her  ;  and  when  com- 
pelled to  sue  her  husband  in  equity,  the  court  may  order 
him  to  make  her  a  reasonable  allowance  in  money  to 
carry  on  the  suit.* 

(2.)  Her  2)owcr  under  settlements. 

The  general  grounds  upon  which  equity  allows  a  wife 
to  institute  a  suit  against  her  husband,  are,  when  any 
thing  is  given  to  her  separate  use,  or  her  husband  refuses 
to  perform  marriage  articles,  or  articles  for  a  separate 
maintenance  ;  or  where  the  wife,  being  deserted  by  her 
husband,  hath  acquired  by  her  labour  a  separate  pro- 
perty, of  which  he  hath  plundered  her.  The  acquisi- 
tions of  the  wife,  in  such  a  case,  are  her  separate  pro- 
perty, and  she  may  dispose  of  them  by  will  or  other- 
wise.'^ Though  a  woman  may  be  proceeded  against  in 
equity  without  her  husband,  and  though  her  separate 
estate  be  liable  for  her  debts  dim  sola,  yet  the  court  can- 
not make  a  personal  decree  against  her  for  the  payment 
of  a  debt.     All  it  can  do  is  to  call  forth  her  separate 


intended  to  be  settled,  and  in  default  thereof  the  settlement  is  void  as  to  credi- 
tors and  purchasers.  In  Virginia,  deeds  of  settlement  upon  marriage,  wherein 
either  lands,  slaves,  or  personal  property  shall  be  settled,  or  covenanted  to  be  left 
or  paid  at  the  death  of  the  party,  or  other«dse,  shall  be  void  as  to  creditors  and 
subsequent  purchasers  for  valuable  consideration  M'ithout  notice,  unless  acknow- 
ledged, or  proved  and  recorded,  &c.  1  Revised  Code,  ch.  99.  sec.  4.  If  not 
recorded,  they  are  void  only  as  against  the  creditors  of  the  wife.  Laud  v.  Jeft- 
ries,  5  Raiid.  Rep.  211.     Turner  v.  Pierce,  5  Cranch,  154. 

»  Mix  v.  Mk,  1  Johm.  Ch.  Rep.  108.  Denton  v.  Denton,  ibid.  110.  Wil- 
son v.  Wilson,  2  Haggard's  Consist.  Rep.  203.  N.  Y.  Revised  Statutes,  vol. 
ii.  p.  148.  sec.  58. 

Cecil  V.  Ju.xon,  1  Aik.  Rep.  278.     StaiTett  v.  Wynn,  17  Serg.  4.  Rawle, 


b 

130. 
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personal  property  in  the  hands  of  trustees,  and  to  dh-ect 
the  application  of  it.*  When  the  wife  has  separate  pro- 
perty, the  relief  afforded  is  by  following  it  in  the  hands 
of  trustees  ;  and,  in  this  way,  courts  of  equity  can  attain 
a  pure  and  perfect  justice,  which  courts  of  law  are  un- 
able to  reach. 

If,  by  marriage  settlement,  the  real  and  personal  estate 
of  the  wife  be  secured  to  her  separate  use,  the  husband 
is  accountable  for  that  part  of  it  which  comes  to  his 
hands  ;  and  a  feme  covert,  with  respect  to  her  separate 

property,  is  to  be  considered  a  feme  sole  suh  modo 
*165   only,  or  to  the  extent  of  the  *power  clearly  given 

her  by  the  marriage  settlement.  Her  power  of 
disposition  is  to  be  exercised  according  to  the  mode  pre- 
scribed in  the  deed  or  will  under  which  she  becomes 
entitled  to  the  property  ;  and  if  she  has  a  power  of  ap- 
pointment by  will,  she  cannot  appoint  by  deed  ;  and  if 
by  deed,  she  cannot  dispose  of  the  property  by  a  parol 
gift  or  contract.*^     These  marriage  settlements  are  be- 


»  Hulme  V.  Tenant,  1  Bro.  Rep.  16.  Norton  v.  Turvill,  2  P.  Wms.  144. 
Lillia  V.  Airey,  1  Vesey,  jun.  277.  Lord  Loughborough,  2  Vesey,  jun.  145. 
Dowling  V.  Maguire,  1  Lloyd  ^^  Goold's  Rep.  t.  Phmkett,  19.  Montgomery  v. 
Eveleigh,  1  M'  Cord's  Ch.  R.  267.  Maywood  &.  Patterson  v.  Johnson,  1  Hill's 
Ch.  R.  228.  Vide  post,  165,  166.  Prater's  Law  of  Husband  and  Wife,  109. 
North  American  Coal  Co.  v.  Dyett,  7  Paige,  1.  Gardner  v.  Gardner,  ib.  112. 
If  the  wife  has  separate  property,  and  hves  apart  from  her  husband,  that  pro- 
perty will  be  liable  in  equity  to  her  contracts,  though  they  do  not  specially  refer 
to  that  property.  Lord  Kenyon,  in  Marshall  v.  Rutton,  8  Term  Rep.  545. 
Mui-ray  v.  Barlee,  4  Simons'  Rep.  82.  In  Bullpin  v.  Clarke,  17  Vesey,  365, 
the  master  of  the  rolls  decreed,  that  a  debt  by  promissory  note  given  by  a  wife 
for  money  loaned  to  her  for  her  separate  use,  be  paid  by  her  trustees  out  of  her 
separate  estate.  So,  in  Stuart  v.  Kirkwall,  3  Madd.  Ch.  Rep.  387,  a  similar 
decree  was  made  on  a  bill  against  husband  and  wife,  on  her  acceptance  of  a  bill 
of  exchange,  the  vice-chancellor  considering  the  act  as  an  appointment  by  her 
pro  tanto  of  her  separate  estate.  The  courts  of  equity  in  South  Carolina  have 
so  far  departed  from  the  English  doctrine,  that  the  wife  cannot,  by  her  own  act 
merely,  charge  the  separate  estate ;  but  the  court  will  look  into  the  circumstances, 
and  see  that  a  proper  case  existed,  even  if  the  appropriation  was  by  herself,  for 
the  necessary  support  of  herself  and  family.  The  husband  cannot  do  it.  May- 
wood  V.  Johnston,  1  Hill's  Ch.  Rep.  236. 

*>  Jaques  v.  The   Methodist   Episcopal  Church,  1  Johns.   Ch.  Rep.    450. 
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nignly  intended  to  secure  to  the  wife  a  certain  support 
in  every  event,  and  to  guard  her  against  being  over- 
whelmed by  the  misfortunes,  or  unkindness,  or  vices  of 
her  husband.     They  usually  proceed  from  the  prudence 
and  foresight  of  friends,  or  the  warm  and  anxious  aflec- 
tion  of  parents  ;  and,  if  fairly  made,  they  ought  to  be 
supported  according  to  the  true  intent  and  meaning  of 
the  instrument  by  which  they  are  created.     A  court  of 
equity  will  carry  the  intention  of  these  settlements  into 
effect,   and    not   permit   the  intention  to  be  defeated. 
These  general  principles  pervade    the  numerous   and 
complicated  cases  on  the  subject ;  though,  it  must  be 
admitted,  that  those  cases  are  sometimes  discordant  in 
the  application  of  their  doctrines,  and  perplexingly  subtle 
in  their  distinctions.* 


3  Ibid.  77.  Lancaster  v.  Dolan,  1  Rawle's  Rep.  231.  248.  Thomas  v.  Fol- 
well,  2  Wharton,  11.  But  in  Vizonneau  v.  Pegiam,  2  Leigh,  183,  the  doctrine 
declared  was,  that  a.  feme  covert,  as  to  property  settled  to  her  separate  use,  was 
a  feme  sole,  and  had  a  right  to  dispose  of  her  separate  personal  estate,  and  the 
profits  of  her  separate  real  estate,  in  the  same  manner  as  if  she  were  a  feme  sole. 
unless  her  power  of  alienation  be  restrained  by  the  instrument  creating  the  sepa- 
rate estate. 

*  A  gift  of  leasehold  property  was  made  to  a  daughter  for  her  separate  use, 
free  from  the  control  of  any  future  husband,  and  she  subsequently  married  with- 
out a  settlement.  She  was  held  to  be  entitled,  on  a  separation,  to  the  leasehold 
property,  for  her  separate  use,  and  the  marital  right  was  excluded.  Anderson  v. 
Anderson,  2  Mylne  .5-  Keene,  427.  This  was  decided  by  Sir  .John  Leach,  and 
affirmed  by  Lord  Eldon.  But  a  new  doctrine  on  this  subject  has  been  recently 
started  in  England,  and  it  has  been  held  that  gifts  to  a  feme  sole,  or  to  ti'ustees 
in  trust  for  a.  feme  sole,  to  her  separate  use,  free  from  the  control  of  any  fiiture 
husband,  and  not  to  be  subject  to  his  debts  or  disposition,  are,  as  to  such  restraints, 
illegal  and  void,  unless  they  be  settlements  made  in  immediate  contemplation  of 
marriage.  A  clause  against  anticipation  annexed  to  such  a  gift,  is  equally  inopera- 
tive. Massy  v.  Parker,  2  Mylne  4-  Keene,  174.  It  was  also  held,  in  Barton  v. 
Briscoe,  Jacob's  Rep.  603,  and  in  Benson  v.  Benson,  6  Simons'  Rep.  126,  that 
on  a  settlement  in  trust  for  the  separate  use  of  a  married  woman  for  life,  the 
clause  against  anticipation  became  inoperative  on  the  death  of  the  husband,  and 
no  longer  binding.  And  in  Woodmeston  v.  Walker,  2  Russell  c^-  Mylne,  197, 
though  the  master  of  the  rolls  held  that  a  gift  of  an  annuity  to  a  single  woman, 
for  her  separate  use,  independent  of  any  future  husband,  and  with  a  restraint  on 
the  disposition  of  the  same  by  anticipation,  was  valid  and  binding,  in  respect  to  a 
future  marriage;  yet  Lord  Ch.  Brougham,  on  appeal,  held,  that  the  feme  sole 
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In  the  case  oi  Jaques  v.  Tlie  Metliodist  Episcopal  Church, 
as  reviewed  in  the  court  of  errors  of  New-York,^  it  was 
declared,  that  a  feme  covert,  with  respect  to  her  separate 
property,  was  to  be  regarded  in  a  court  of  equity  as  a 
feme  sole,  and  might  dispose  of  it  without  the  assent  and 
concurrence  of  her  trustee,  unless  she  was  specially  re- 
strained by  the  instrument  under  which  she  acquired  her 
separate  estate.  But  it  was  held,  (and  in  that  consisted 
the  difference  between  the  decision  in  chancery  and  the 


was  entitled  to  the  absolute  disposal  of  the  fund  at  once  without  any  restraint. 
The  object  of  these  checks  was  only  to  exclude  marital  claims.  He  held  the 
same  doctrine  in  Brown  v.  Pocock,  5  Simons'  Rep.  663.  2  Russell  i^  Mylne, 
210.  1  Coop.  Scl.  Ca.  70.  S.  C. ;  and  so  did  Sir  .John  Leach,  in  Acton  v. 
White,  1  Simons'  4'  Stuart's  Rep.  429.  The  principle  declared  by  these  cases 
in  equity  was,  that  unless  the  female  to  whom  the  gift  be  made,  be  married  at 
the  time  the  interest  vests,  and  the  coverture  be  continuing  down  to  the  moment 
when  the  alienation  is  attempted,  a  female  of  full  age  stands  precisely  on  the 
same  footing  with  a  male,  and  equally  with  him  may  exercise  all  the  rights  of 
ownership,  notwithstanding  a  clause  against  anticipation,  and  against  marital 
interference.  The  trust  fund  is  at  her  free  disposal  while  she  is  sui  juris,  and  a 
court  of  equity  only  gives  effect  to  the  resti'iction  upon  her  marriage,  and  while 
remaining  married,  against  marital  claims.  In  any  other  view,  the  right  of  dis- 
position is  incident  to  property.  Smith  v.  StaiT,  3  IVharion.  62.  Hammersley 
v.  Smith,  4  IVharion,  126.  S.  P.  The  trust  estate  created  by  will  for  the  sepa- 
rate use  of  a  married  woman,  not  only  ceases  when  she  becomes  a  widow,  but 
does  not  revive  on  her  subsequent  marriage,  ib.  In  Newton  v.  Reid,  4  Simons' 
Rep.  141,  the  vice  chancellor,  Sir  L.  Shadwell,  went  further,  and  held,  that 
though  the  annuity  be  given  by  will,  in  trust  for  a  daughter  for  Ufe,  not  subject  to 
the  debts  or  control  of  any  future  husband,  nor  alienable  by  her,  and  intended  for 
her  support,  and  she  manies,  the  restrictions  were  still  void,  and  she  and  her 
husband  might  sell  the  annuity,  and  apply  the  proceeds  to  pay  his  debts,  and  for 
his  use.  This  w'as  carrying  the  new  doctrine  to  an  unreasonable  extent,  and  it  is 
not  the  law  in  this  country.  The  lord  chancellor,  in  Nedby  v.  Nedby,  (1839,) 
disclaimed  being  bound  by  the  decision  iii Massy  v.  Parker,  and  he  said  he  had 
difficulties  in  supporting  it.  He  said  further  that  Newton,  v.  Reid,  went  beyond 
what  any  body  had  ever  contended  for.  He  was  for  preserving  trusts  created  for 
the  separate  use  of  married  women. 

The  above  oases  will  be  found  selected  and  reported  in  the  Condensed  Eng- 
lish Chancery  Reports,  published  at  Philadelphia,  by  Grigg  &  Elliot,  and  which 
were  originally  edited  by  Mr.  Peters,  and  are  now  by  Mr.  Ingraham.  They  are 
edited  with  skill  and  judgment,  and  contain  all  the  English  chanceiy  cases  in  the 
late  voluminous  and  oppressive  English  reports  that  are  applicable  here,  and 
necessary  to  be  known.  They  are,  therefore,  moit  valuable,  and  every  way  well 
deserving  the  patronage  of  the  American  bar. 

•  17  Johns.  Rep.  548. 
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correction  of  it  on  appeal,)  that  though  a  particular  niode 
of  disposition  was  specifically  pointed  out  in  the  instru- 
ment or  deed  of  settlement,  it  would  not  preclude 
the  wife  from  adopting  any  other  mode  *of  dis-  *166 
position,  unless  she  was,  by  the  instrument, 
specially  restrained  in  her  power  of  disposition,  to  a 
particular  mode.  The  wife  was  therefore,  held  at  liberty, 
by  that  case,  to  dispose  of  her  property  as  she  pleased, 
though  not  in  the  mode  prescribed,  and  to  give  it  to  her 
husband  as  well  as  to  any  other  person,  if  her  disposition 
of  it  be  free,  and  not  the  result  of  flattery,  force,  or  im- 
proper treatment. 

This  decision  of  the  court  of  errors  renders  the  wife  more 
completely  and  absolutely  3.  feme  sole  in  respect  to  her  sepa- 
rate property,  than  the  English  decisions  would  seem  to 
authorize  ;  and  it,  unfortunately,  withdraws  from  the  wife 
those  checks  that  were  intended  to  preserve  her  more 
entirely  from  that  secret  and  insensible,  but  powerful 
marital  influence,  which  might  be  exerted  unduly,  and 
yet  in  a  manner  to  baffle  all  inquiry  and  detection.* 

A  wife  may  also  contract  with  her  husband,  even  by 
parol,  after  marriage,  for  a  transfer  of  property  from  him 
to  her,  or  to  trustees  for  her,  provided  it  be  for  a  bona  fide 
and  valuable  consideration ;  and  she  may  have  that  pro- 


^  In  Morgan  v.  Elam,  4  Yerger's  Tenn.  Rep.  37.5,  die  poiius  discussed  in 
Jaques  v.  The  Methodist  Episcopal  Church,  were  examined  by  counsel  and  by 
the  court  with  great  research  and  ability,  and  the  decision  was  favourable  to  the 
docti-iiie  as  declared  in  the  court  of  chancery  of  New-York,  in  the  above  case. 
It  was  held,  that  the  power  of  a  married  woman  over  her  separate  estate,  did 
not  extend  beyond  the  plain  meaning  of  the  deed  creating  the  estate,  and  that  she 
was  to  be  considered  a/eme  sole  in  relation  to  the  estate,  only  so  far  as  the  deed 
had  expressly  conferred  on  her  the  power  of  acting  as  a  feme  sole ;  and  that 
when  a  particular  mode  was  pointed  out  for  the  disposition  of  the  separate  estate 
of  a  married  woman,  she  could  not  dispose  of  it  in  any  other  way.  The  same 
principle  is  recognised  and  established  in  Ewing  v.  Smith,  3  Dessauss''  S.  C. 
Rep.  417,  in  Lancaster  v.  Dolan,  1  Rawle's  Rep.  231,  and  in  Thomas  v.  Folwell, 
2  Wharton,  11.  We  may  now  venture  to  consider  the  doctrine  in  Jaques  v.  The 
Methodist  Episcopal  Church,  as  declared  in  the  court  of  chancery  of  New-Yorkj 
as  the  sound  and  prevalent  American  doctrine. 
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jDcrty  limited  to  her  separate  use.*  This  was  so  held  in 
the  case  of  Livingston  v.  Livingston  ;^  and  as  the  wife 
died,  in  that  case,  after  the  contract  had  been  executed 
on  the  part  of  the  husband,  and  before  it  had  been  ex- 
ecuted on  the  part  of  the  wife,  the  infant  children  of  the 
wife  were  directed  to  convey,  as  infant  trustees,  by  their 
guardian,  the  lands  which  their  mother,  by  agreement 
with  her  husband,  had  contracted  to  sell. 

A  wife  may,  also,  sell  or  mortgage  her  separate 
*167  property  *for  her  husband's  debts,  and  she  may 
create  a  vahd  power  in  the  mortgagee  to  sell  in  de- 
fault of  payment.*^  She  can  convey  upon  condition,  and 
she  may  prescribe  the  terms.*^  It  was  long  since  held, 
even  at  law,  in  the  case  of  Wotton  v.  Hele,^  that  the  hus- 
band and  wife  might  grant  land  belonging  to  the  wife, 
by  fine,  with  covenant  of  warranty,  and  that  if  the  grantee 
should  be  evicted  by  a  paramount  title,  covenant  would 
lie  after  the  husband's  death,  against  the  wife,  upon  the 
warranty.  This  is  a  very  strong  case  to  show  that  the  wife 
may  deal  with  her  land  by  fine  as  if  she  were  d.fcmc  sole  ; 
and  what  she  can  do  by  fine  in  England,  she  may  do 
here  by  any  legal  form  of  conveyance,  provided  she  exe- 
cute under  a  due  examination.  The  case  states,  that  the 
court  of  K.  B.  did  not  make  any  scruple  in  maintaining. 


»  Lady  Arundell  v.  Phipps,  10  Vesey,  139.  145.  Bullard  v.  Briggs,  7  Pick. 
Rep.  533.  Garlick  v.  Strong,  3  Paige''s  Rep.  440.  But  as  against  creditors 
existing  at  the  time,  postnuptial  agreements  will  not  be  permitted  to  stand  beyond 
the  value  of  the  consideration.  Ibid. 

b  2  Johns.  Ch.  Rep.  537. 

<=  The  general  rule  is,  that  if  the  wife  joins  her  husband  in  a  mortgage  of  her 
estate  for  his  benefit,  the  mortgage,  as  between  the  husband  and  wife,  will  be 
considered  the  debt  of  the  husband,  and  after  his  death  the  wife,  or  her  represen- 
tatives, will  be  entitled  to  stand  in  the  place  of  the  mortgagee,  and  have  the 
mortgage  satisfied  out  of  the  husband's  assets.  Lord  Thurlow,  in  Clinton  v. 
Hooper,  1  Vesey,juH.  186. 

'^  Demarest  v.  Wynkoop,  3  Johns.  Ch.  Rep.  129.  Pybus  v.  Smith,  1  Vesey- 
jun.  189.     Essex  v.  Atkins,  14  ibid.  542. 

«  2  Saund.  Rep.  177.     1  Mod.  Rep.  290.  S.  C. 
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that  the  action  of  covenant  was  good  agauist  the  wife  on 
her  warranty  contained  in  her  executed  fine,  though  she 
was  a  feme  covert  when  she  entered  into  the  warranty. 
It  is  also  declared,  in  the  old  books,*  that  if  the  husband 
and  wife  make  a  lease  for  years  of  the  wife's  land,  and 
she  accepts  rent  after  his  death,  she  is  liable  on  the  cove- 
nants in  the  lease  ;  for,  by  the  acceptance  of  the  rent, 
she  affirms  the  lease,  though  she  was  at  liberty,  after  her 
husband's  death,  if  she  had  so  chosen,  to  disaffirm  it.** 

(3.)  Protection  against  her  covenants.  \ 

This  doctrine,  that  the  wife  can  be  held  bound  to 
answer  in  damages  after  her  husband's  death,  on 
her  covenant  of  *warranty,  entered  into  during  *168 
coverture,  is  not  considered  by  the  courts  in  this 
country  to  be  law  ;  and  it  is  certainly  contrary  to  the 
settled  principle  of  the  common  law,  that  the  wife  was 
incapable  of  binding  herself  by  contract.  In  the  supreme 
court  of  Massachusetts,"  it  has  been  repeatedly  held,  that 
a  wife  was  not  liable  on  the  covenants  in  her  deed,  fur- 
ther than  they  might  operate  by  way  of  estoppel ;  and 
though  the  question,  in  these  cases,  arose  while  the  wife 
was  still  married,  yet  the  objection  went  to  destroy  alto- 
gether the  eftect  of  the  covenant.  So,  also,  in  Jaclison 
v.  Vandei-heydcn,^  it  was  declared,  that  the  wife  could  not 
bind  herself  personally  by  a  covenant,  and  that  a  cove- 
nant of  warranty,  inserted  in  her  deed,  would  not  even 
estop  her  from  asserting  a  subsequently  acquired  interest  / 
in  the  same  lands.  ^ 

Though  a  wife  may  convey  her  estate  by  deed,  she 


«  Greenwood  v.  Tiber,  Cro.  Jac.  563,  564.     1  Mod.  Rep.  291. 

^  2  Saund.  Rep.  130.  note  9.     Worthington  v.  Young,  6  Ohio  R.  313. 

«  Fowler  V.  Shearer,  7  Mass.  Rep.  21.     Colcord  v.  Swan,  ibid.  291. 

^  17  Johns.  Rep.  167.  Martin  v.  Dwelly,  6  Wendell's  Rep.  1.  S.  P.  This 
last  point  as  to  the  estoppel,  is  contrary  to  the  cases  of  Hill  v.  West,  8  Ohio  R.- 
225.    Colcord  V.  Swan,  7  Mass.  R.  291.     Ibid.  21.    4  Bibb.  Kentucky  R.  436.- 
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will  not  be  bound  by  a  covenant  or  agreement  to  levy  a 
fine,  or  Convey  her  estate.  The  agreement  by  a  feme 
covert,  with  the  assent  of  her  husband,  for  a  sale  of  her 
real  estate,  is  absolutely  void  at  law,  and  the  courts  of 
equity  never  enforce  such  a  contract  against  her.*  In 
the  execution  of  a  fine,  or  other  conveyance,  the  wife  is 
privately  examined,  whether  she  acts  freely  ;  and  with- 
out such  an  examination,  the  act  is  invalid.  But  a  cove- 
nant to  convey  is  made  without  any  examination  ;  and 
to  hold  the  wife  bound  by  it,  would  be  contrary  to  first 
principles  on  this  subject,  for  the  wife  is  deemed  incom- 
petent to  make  a  contract,  unless  it  be  in  her  character 
of  trustee,  and  when  she  does  not  possess  any  beneficial 
interest  in  her  own  right.  The  chancery  jurisdiction  is 
applied  to  the  cases  of  property  settled  to  the  separate 
use  of  the  wife  by  deed  or  will,  with  a  power  of 
*169  appointment,  and  rendered  *subject  to  her  dispo- 
sition. On  the  other  hand,  the  husband  has  fre- 
quently been  compelled,  by  decree,  to  fulfil  his  covenant, 
that  his  wife  should  levy  a  fine  of  her  real  estate,  or  else 
to-  suffer  by  imprisonment  the  penalty  of  his  default.''" 
But  Lord  Cowper  once  refused  to  compel  the  husband 
to  procure  his  wife  to  levy  a  fine,  as  being  an  unreason- 
able coercion,  since  it  was  not  in  the  power  of  the  hus- 
band duly  to  compel  his  wife  to  alien  her  estate.*^  In- 
other  and  later  cases,  the  courts  have  declined  to  act 


"  Butler  V.  Buckingham,  5  Day's  Rep.  492.  See,  also,  Watrous  v.  Chalker^ 
7  Conn.  Rep.  224.  S.  P.  In  Baker  v.  Child,  1  Vern.  Rep.  61,  it  was  stated, 
as  by  the  court,  that  where  a  feme  covert  agreed  with  her  husband  to  levy  a  fine, 
and  he  died  before  it  was  done,  the  court  would  compel  the  wife  to  perform  the 
agreement.  But  this  case  was  said,  in  Thayer  v.  Gould,  1  Atk.  Rep.  617,  ta 
hive  been  falsely  reported,  and  that  there  was  no  such  decree ;  and  the  master  of 
the  rolls,  in  Ambler,  498,  spoke  of  it  as  a  loose  note.     It  is  not  law. 

b  Griffin  v.  Taylor,  Tothill,  106.  Barrington  v.  Horn,  2  Eq.  Cases  Abr.  17. 
pi.  7.  Sir  Joseph  Jekyll,  in  Hall  v.  Hardy,  3  P.  Wms.  187.  Withers  v.  Pinch- 
ard,  cited  in  7  Vesey,  475.     Morris  v.  Stephenson,  7  Vesey,  474, 

c  Otread  v.  Round,  4  Viner's  Abr.  203.  pi.  4. 
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upon  such  a  doctrine  f  and  Lord  Ch.  B.  Gilbert  ques- 
tioned its  soundness.^  In  Emery  v.  Wase,''  Lord  Eldon 
observed,  that  if  the  question  was  perfectly-  res  Integra, 
he  should  hesitate  long  before  he  undertook  to  compel 
the  husband,  by  decree,  to  procure  his  wife's  convey- 
ance ;  for  the  policy  of  the  law  was,  that  the  wife  was 
not  to  part  with  her  property,  unless  by  her  own  spon-  \ 
taneous  will.  Lastly,  in  Martin  v.  Mitchell,'^  where  the 
husband  and  wife  had  entered  into  an  agreement  to  sell 
her  estate,  the  master  of  the  rolls  held,  that  the  agree- 
ment was  void  as  to  the  wife,  for  a  married  woman  had 
no  disposing  power,  and  a  court  of  equity  could  not  give 
any  relief  against  her  on  such  a  contract.  She  could  not 
bind  herself  by  contract,  except  in  the  execution  of  a 
power,  and  in  the  mode  prescribed ;  nor  would  the  court 
compel  the  husband  to  procure  his  wife  to  join  in  the 
conveyance.  Such,  said  the  master  of  the  rolls,  was 
not  now  the  law. 

*The  English  courts  of  equity  have,  until  re-  *170 
cently,  thrown  a  further  and  very  important  pro- 
tection over  the  property  settled  on  the  wife  on  her  mar- 
riage, for  her  separate  use,  with  a  clause  against  a  power 
to  sell  or  assign  by  anticipation.  It  was  declared,  in 
Ritchie  V.  Broadbent,^  that  a  bill  would  not  be  sustained, 
to  transfer  to  the  husband  property  so  settled  in  trust, 
even  though  the  wife  was  a  party  to  the  bill,  and  ready 
to  consent  on  examination  to  part  with  the  funds.  The 
opinion  of  the  Lord  Ch.  Baron  was  grounded  on  the  effect 
to  be  given  to  the  clause  against  anticipation,  and  does 
not  apply  to  ordinary  cases,  or  affect  the  general  power 


a  Prec.  in  Ch.  7G.     Amb.  Rep.  495. 
•^  Gilbert^s  Lex  Prcetoria,2i5. 
=  8  Vesei/,  505.  514. 

^  2  Jac.  4-  Walk.  412.     Sir  James  Mansfield,  in  Davis  v.  Jones,  4  Bos.  4* 
Pull.  269.     Brick  v.  Whelley,  cited  in  Howel  v.  George,  1  Madd.  Rep.  16.  S.  P. 
«  2  Jac.  c5f-  Walk.  455. 
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of  the  wife,  where  no  such  check  is  inserted  in  the  set- 
tlement. A  clause  in  a  gift  or  deed  of  settlement  upon 
the  wife,  against  anticipation,  is  held  to  be  an  obligatory 
and  valid  mode  of  preventing  her  from  depriving  herself, 
through  marital  or  other  influence,  of  the  benefit  of  her 
property.  But  that  restraint  on  anticipation  ceases  on 
the  death  of  the  husband,  for  the  reason  and  expediency 
of  the  restraint  have  then  also  ceased.^ 


"  Barton  v.  Briscoe,  1  Jacob'' s  Jtep.  603.  The  history  of  the  fluctuations  of 
the  English  chancery  decisions  on  this  subject  is  curious.  Thus,  the  English 
rule  formerly  was,  that  in  cases  of  property  in  trust  for  a  married  woman,  to  be 
paid  into  her  own  hands,  upon  her  own  receipts,  the  wife  might  still  dispose  of 
that  interest,  and  her  assignee  would  lake  it.  Hulme  v.  Tenant,  1  Bro.  C.  C.  16. 
Pybus  V.  Smith,  3  ibid.  340.  1  Vesej/,  jun.  189.  S.  C.  But  in  Miss  Watson's 
case,  Lord  Thurlow  altered  his  opinion,  and  held,  that  a  proviso  in  a  settlement 
that  the  wife  should  not  dispose  of  her  interest  by  any  mode  of  anticipation, 
would  restrain  her ;  and  Lord  Alvanley,  in  Sockett  v.  ^Vray,  4  Bro.  Rep.  483, 
held  it  to  be  a  valid  clause ;  and  so  it  has  been  since  considered.  Lord  Eldon, 
in  Brandon  v.  Robinson,  18  Vesey,  434 ;  and  in  Jackson  v.  Hobhouse,  2  Men- 
vale's  Rep.  487.  Now,  again,  such  a  clause  against  anticipation,  inserted  in  a 
will  in  favour  of  an  unmarried  female,  and  without  any  connexion  with  coverture, 
is  held  to  be  not  valid.  See  Woodmeston  v.  Walker,  2  Russ.  Sj-  Mylne,  197. 
.Jones  v.  Sadler,  i6j(i.  208.  Brown  v.  VococV,  ibid.  210.  Newton  v.  Reid,  4 
Simons^  Rep.  141 ;  and  see  supra,  p.  165.  note  a.  The  supreme  court  of  North 
Carolina,  sitting  in  equity,  has  followed  the  spirit  of  these  latter  decisions,  and 
held  that  though  real  and  personal  property  be  conveyed  in  ti'ust  to  apply  the 
proceeds  to  A.  for  life,  with  a  clause  against  a  sale  or  anticipation,  but  without 
any  disposition  over  in  the  case  of  such  sale  or  anticipation,  yet  if  the  cestui  que 
trust  be  a  male  or  single,  the  resti-aint  on  his  alienation  or  assignment  was  in- 
operative and  void.  Dick  v.  Pitchford,  2  Dev.  Sj-  Battle,  Eq.  Cases,  480.  The 
disposition  over  would  seem  to  be  mateiial  in  the  construction  of  the  instrument. 
Lord  Eldon,  in  Brandon  v.  Robinson,  18  Vesey,  429,  observed,  that  property 
might  be  limited  to  a  man  until  he  became  a  bankrupt  and  then  over.  But  that 
if  property  be  given  to  a  man  for  life,  the  donor  cannot  take  away  the  incidents 
to  a  life  estate,  or  add  a  valid  clause  that  he  should  not  alien  it.  It  cannot  be 
preserved  from  creditors,  unless  given  to  some  one  else  in  trust.  But  we  have 
again,  in  the  English  courts  of  equity,  a  recuirence  to  the  old  and  juster  doctrine ; 
for  it  was  held  in  Tullett  v.  Armstrong,  1  Beavan,  1,  that  a  devise  and  bequest 
in  tiust  for  an  unmarried  woman,  to  her  separate  use,  and  with  an  inability  to 
aliene,  was  effectual  upon  any  subsequent  marriage,  both  as  to  the  separate  use 
and  the  restraint  upon  anticipation.  And  afterwards,  in  Dixon  v.  Dixon,  1  Bea- 
van, 40,  it  was  held,  that  a  settlement  on  the  first  marriage  of  a  woman,  in  trust 
for  her  separate  use  exclusive  of  any  husband,  the  tiust  to  her  separate  use  at- 
tached upon  a  re-marriage. 

The  New-York  Revised  Statutes,  vol.  i.  p.  728.  sec..  55,  (as  amended  jij 
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(4.)  Power  to  ajjpoint  hy  ivill. 

A  wife  cannot  devise  her  lands  by  will,  for  she  is  ex- 
cepted out  of  the  statute  of  wills ;  nor  can  she  make  a 
testament  of  chattels,  except  it  be  of  those  which  she 
holds  en  autre  droit,  or  which  are  settled  on  her  as  her 
separate  property,  without  the  license  of  her  husband. 
He  may  covenant  to  that  effect,  before  or  after  marriage, 
and  the  court  of  chancery  will  enforce  the  performance 
of  that  covenant.  It  is  not  strictly  a  will,  but  in  the 
nature  of  an  appointment,  which  the  husband  is  bound 
by  his  covenant  to  allow.^  The  wife  may  dispose  by 
will,  or  by  act  in  her  lifetime,  of  her  separate  personal 
estate,  settled  upon  her,  or  held  in  trust  for  her,  or  the 
savings  of  her  real  estate  given  to  her  separate  use  ;  and 
this  she  may  do  without  the  intervention  of  trus- 
tees, for  the  *power  is  incident  to  such  an  owner-  *171 
ship.''  It  has  been  held,  even  at  law,  in  this 
country,*"  that  the  wife  may,  by  the  permission  of 
her  husband,  make  a  disposition  in  the  nature  of  a 
will,  of  personal  property,  placed  in  the  hands  of  trus- 
tees, for  her  separte  use,  by  her  husband,  or  by  a  stranger, 
and  either  before  or  after  marriage.     If  d.feme  sole  makes 


1830,)  and  730.  sec.  63.  and  6.5,  have  thrown  an  effectual  protection  over  the 
interests  of  persons  not  well  able  to  protect  themselves,  by  declaring,  (1.)  that  an 
express  trust  may  be  created  to  receive  the  rents  and  profits  of  land,  and  apply 
them  to  the  use  of  any  person,  during  the  life  of  such  jierson,  or  for  any  shorter 
terra  ;  (2.)  By  declaring,  that  no  person  beneficially  interested  in  a  trust  for  the 
receipt  and  profits  of  lands,  can  assign ,  or  in  any  manner  dispose  of  such  interest ; 
and,  (3.)  that  where  the  trust  shall  be  expressed  in  the  instrument  creating  the 
estate,  evei-y  sale,  conveyance,  or  other  act  of  the  trustees,  in  contravention  of  the 
trust,  shall  be  absolutely  void.  Under  tliese  provisions,  a  father  may  create  a 
trust  in  favour  of  a  daughter,  and  the  interest  would  be  unalienable  even  with  the 
consent  of  the  husband.  Nothing  can  impair  such  a  trust  during  the  life  of  the 
cestui  que  trust ;  and  the  recent  English  decisions  on  this  subject  are  wholly  in- 
applicable, and  not  law  in  New- York. 

*  Pridgeon  v.  Pridgeon,  1  Ch.  Cas.  117.  Rex  v.  Bctteswoi-th,  Str.  Rep. 
391. 

b  Peacock  v.  Monk,  2  Veseij,  190.  Rich  v.  Cockell,  9  Ve&ey,  369.  West  v- 
West,  3  Randolph's  Rep.  373. 

<=  Emeiy  v.  Neighbour,  2  Hahted's  Rep.  142. 
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a  will,  and  afterwards,  marries,  the  subsequent  mar- 
riage is  a  revocation  in  law  of  the  will.  The  reason 
given  is,  that  it  is  not  in  the  nature  of  a  will  to  be  abso- 
lute, and  the  marriage  is  deemed  equivalent  to  a  coun- 
termand of  the  will,  and  especially  as  it  is  not  in  the 
power  of  the  wife  after  marriage,  either  to  revoke  or 
continue  the  will,  inasmuch  as  she  is  presumed  to  be 
under  the  restraint  of  her  husband.*  But  it  is  equally 
clear,  that  where  an  estate  is  hmited  to  uses,  and  a 
power  is  given  to  di  feme  sole,  before  marriage,  to  declare 
those  uses,  such  limitations  of  uses  may  take  effect;  and 
though  a  married  woman  cannot  be  said  strictly  to  make 
a  will,  yet  she  may  devise,  by  way  of  execution  of  a 
power,  which  is  rather  an  appointment  than  a  will ;  and 
whoever  takes  under  the  will,  takes  by  virtue  of  the 

execution  of  the  power.**     Thus,  in  the  case  of 
*172  Bradish  v.   Gibbs,'^  it  was  *held,  that  a  feme  covert 

might  execute  by  will,  in  favour  of  her  husband,  a 
power,  given  or  reserved  to  her  while  sole,  over  her  real 
estate.     In  that  case,  the  wife  before  marriage,  entered 


a  Forse  &  Hambling's  case,  4  Co.  60.  b.  2  P.  Wms.  624.  2  Term  Rep. 
695,  S.  P. 

^  She  may,  under  a  power  of  appointment  over  personalty  in  a  marriage  set- 
tlement, appoint  by  deed  in  favour  of  her  husband;  and  if  it  appear  that  she  did 
it  freely  and  understanding^,  equity  will  enforce  it.  Chesslyn  v.  Smith,8  V  esey, 
183.     Whitall  V.  Clarke,  2  Edtoards'  V.  C.  Rep.  149. 

<=  3  Johns.  Ch.  Rep.  523.  By  the  Neto-York  Revised  Statutes,  vol.  i.p. 
733 — 737.  sec.  80.  87,  a  general  and  beneficial  power  maybe  granted  to  a  mar- 
ried woman,  to  dispose,  during  the  marriage,  and  without  the  concurrence  of  her 
husband,  of  lands  conveyed  or  devised  to  her  in  fee ;  or  a  special  power  of  the 
like  kind,  in  respect  to  any  estate  less  than  a  fee,  belonging  to  her,  in  the  lands  to 
which  the  power  relates.  She  may,  under  the  power,  execute  a  mortgage;  and, 
generally,  she  may  execute  a  power  during  coverture,  by  grant  or  devise,  accord- 
ing to  the  terms  of  it;  and  if  she  executes  a  power  by  grant,  the  concurrence  of 
her  husband  as  a  party  is  not  requisite,  but  she  must  acknowledge,  on  a  private 
examination,  the  execution  of  the  power.  And  if  a  married  woman  be  entitled 
to  an  estate  in  fee,  she  may,  by  virtue  of  a  power,  create  any  estate  which  she 
might  create,  if  unmarried ;  but  she  cannot  exercise  any  power  during  her  infancy, 
nor  if,  by  the  terms  of  the  power,  its  execution  by  her,  during  marriage,  be  ex- 
pressly or  impliedly  prohibited.     Ibid.  sec.  90. 110,  111.  117. 130. 
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into  an  agreement  with  her  intended  husband,  that  she 
should  have  power  during  the  coverture,  to  dispose  of 
her  real  estate  by  will,  and  she  afterwards  during  cover- 
ture, devised  the  whole  of  her  estate  to  her  husband ;  and 
this  was  considered  a  valid  disposition  of  her  estate  in 
equity,  and  binding  on  her  heirs  at  law.  The  point  in 
that  case  was,  whether  a  mere  agreement,  entered  into 
before  marriage,  between  the  wife  and  her  intended  hus- 
band, that  she  should  have  power  to  dispose  of  her  real 
estate  during  coverture,  would  enable  her  to  do  it,  with- 
out previously  to  the  marriage  vesting  the  real  estate  in 
trustees,  in  trust  for  such  persons  as  she  should  by  deed 
or  will  appoint ;  and  it  was  ruled  not  to  be  necessary  ; 
and  the  doctrine  has  received  the  approbation  of  the  su- 
preme court  of  Pennsylvania.'*  Equity  will  carry  into 
effect  the  will  of  a  feme  covert,  disposing  of  her  real  estate 
in  favour  of  her  husband,  or  other  persons  than  her  heirs 
at  law,  provided  the  will  be  in  pursuance  of  a  power 
reserved  to  her  in  and  by  the  antenuptial  agreement  with 
her  husband.  ,  . 

(5.)  Marriage  settlements. 

With  respect  to  antenuptial  agreements,  equity  will 
grant  its  aid,  and  enforce  a  specific  performance  of  them, 
provided  the  agreement  be  fair  and  valid,  and  the  inten- 
tion of  the  parties  consistent  with  the  principles  and  the 
policy  of  the  law.  Equity  will  execute  covenants  in 
marriage  articles  at  the  instance  of  any  person  who  is 
within  the  influence  of  the  marriage  consideration,  and 
in  favour  of  collateral  relations,  as  all  such  persons 
rest  their  claims  on  the  ground  of  a  valuable  *con-  *173 
sideration.''  The  husband  and  wife,  and  their 
issue,  are  all  of  them  considered  as  within  that  influence, 


*  10  Serg.  4.  Rawle,  447. 

*>  Pulvertoft  V.  Pulvertoft,  18  Vesei/,  92. 
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and  at  the  instance  of  any  of  them,  equity  will  enforce  a 
specific  performance  of  the  articles.* 

Settlements  after  marriage,  if  made  in  pursuance  of  an 
agreement  in  writing  entered  into  prior  to  the  marriage, 
are  valid,  both  against  creditors  and  purchasers.  The 
marriage  is  itself  a  valuable  consideration  for  the  agree- 
ment, and  sufficient  to  give  validity  to  the  settlement. 
This  was  so  decided  in  the  case  of  Reade  v.  Livingston  ;^ 
and  it  was  there  held,  that  voluntary  settlements  after 
marriage,  upon  the  wife  or  children,  and  without  any 
valid  agreement  previous  to  the  marriage  to  support  them, 
were  void  as  against  creditors  existing  when  the  settle- 
ment was  made.  B'ut  if  the  person  be  not  indebted  at 
the  time,  then  it  is  settled  that  the  postnuptial  voluntary 
settlement  upon  the  wife  or  children,  if  made  without  any 
fraudulent  intent,  is  valid  against  subsequent  creditors. 
This  was  not  only  the  doctrine  in  Reade  v.  Livingston, 
and  deduced  from  the  English  authorities,  but  it  has 
since  received  the  sanction  of  the  supreme  court  of  the 
United  States,  in  the  case  of  Sexton  v.  Wheaton.'' 

A  settlement  after  marriage  maybe  good,  if  made  upon 
a  valuable  consideration.  Thus,  if  the  husband  makes 
a  settlement  upon  the  wife,  in  consideration  of  receiving 
from  the  trustees  of  the  wife  possession  of  her  equitable 
property,  that  will  be  a  sufficient  consideration  to  give 
validity  to  the  settlement,  if  it  was  a  case  in  which  a 
court  of  equity  would  have  directed  a  settlement  out  of 


^  Osgood  V.  Strode,  2  P.  Wms.  255.  Bradish  v.  Gibbs,  3  Johns.  Ch.  Rep. 
550.  An  antenuptial  settlement,  founded  on  a  valuable  consideration,  such,  for 
instance,  asmaniage,  cannot  be  affected  by  fraud  in  the  settler,  if  the  other  party 
be  innocent.  Magiiiac  v.  Thompson,  7  Peters'  U.  S.  Re-p.  348.  In  North  Caro- 
lina and  Tennessee,  the  registi-ation  of  marriage  settlements  and  contracts  is  re- 
quired by  statute,  in  order  to  render  them  valid  as  a  lien  on  the  property  of  the  set- 
tlor as  against  creditors.     2  Dev.  ^  Battle,  391.     Statute  of  Tennessee,  1831. 

•*  3  Johns.  Ch.  Rep.  481.  Thomson  v.  Dougherty,  12  Serg.  <^  Rauie,  448, 
and  Magniac  v.  Thompson,  1  BaldiBiii's  C.  C.  U.  S.  Rep.  344.  S.  P. 

«  8  Wheaton,  229.     Picquet  v.  Swan,  4  Mason's  Rep.  443.  S.  P. 
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the  equitable  estate  itself,  in  case  the  husband  had 
sought  the  aid  of  the  court,  in  order  to  get  *posses-  *174 
sion  of  it.*  The  settlement  made  after  marriage, 
between  the  husband  and  wife,  may  be  good,  provided 
the  settler  has  received  a  fair  and  reasonable  considera- 
tion in  value  for  the  thing  settled,  so  as  to  repel  the  pre- 
sumption of  fraud.  It  is  a  sufficient  consideration  to  sup- 
port such  a  settlement,  that  the  wife  relinquishes  her  own 
estate,  or  agrees  to  make  a  charge  upon  it  for  the  benefit 
of  her  husband,  or  even  if  she  agrees  to  part  with  a  con- 
tingent interest.*'  But  the  amount  of  the  consideration 
must  be  such  as  to  bear  a  reasonable  proportion  to  the 
value  of  the  thing  settled,  and  when  valid,  these  postnup- 
tial settlements  will  prevail  against  existing  creditors, 
and  subsequent  purchasers.'^  A  settlement  upon  a  meri- 
torious consideration,  or  one  not  strictly  valuable,  but 
founded  on  some  moral  consideration,  as  gratitude,  be- 
nevolence, or  charity,  will  be  good  against  the  settler  and 
his  heirs  ;  but  whether  it  would  be  good  as  against  credi- 
tors and  purchasers,  does  not  seem  to  be  entirely  settled, 
though  the  weight  of  opinion,  and  the  policy  of  the  law, 
would  rather  seem  to  be  against  their  validity  in  such  a 
case. 

If  the  wife,  previous  to  marriage,  makes  a  settlement 
of  either  her  real  or  personal  estate,  it  is  a  settlement  in 
derogation  of  the  marital  rights,  and  it  will  depend  upon 
circumstance,  whether  it  be  valid.*^  Where  the  wife,  be- 
fore marriage,  transferred  her  entire  estate,  by  deed,  to 
trustees,  who  were  to  permit  her  to  receive  the  profits 


»  Moor  V.  Rycault,  Prec.  in  Ch.  22.  Brown  v.  Jones,  1  Atk.  Rep.  190. 
Middlecome  v.  Marlow,  2  Atk.  Rep.  518.  Ficquet  v.  Swan,  4  Mason's  Rep. 
443. 

""  Ward  V.  Shallett,  2  Vesey,  16. 

e  Lady  Arundel  v.  Phipps,  10  Vesey,  139.  Bullard  v.  Briggs,  7  Pick.  Rep. 
533. 

<*  St.  George  v.  Wake,  1  Mylne  ^  Keene,  610.     Bill  v.  Cureton,  2  ib.  503. 

Vol.  II.  27 
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during  life,  and  no  power  was  reserved  over  the  princi- 
pal, except  the  jus  disponendi  by  will,  a  court  of  equity 
has  refused,  after  the  marriage,  to  modify  the  trust,  or 
sustain  a  bill  for  that  purpose  against  the  trustees  by  the 

husband   and  wife.^     In  case  the   settlement  be 
*175  *upon  herself^  her  children,  or  any  third  person,  it 

will  be  good  in  equity,  if  made  with  the  knowledge 
af  her  husband.     If  he  be  actually  a  party  to  the  settle- 
ment, a  court  of  equity  will  not  avoid  it,  though  he  be 
an  infant  at  the  time  it  was  made.''     But  if  the  wife  was 
p-uilty  of  any  fraud  upon  her  husband,  as  by  inducing 
him  to  suppose  he  would  become  possessed  of  her  pro- 
perty, he  may  avoid  the  settlement,  whether  it  be  upon 
herself,  her  children,  or  any  other  person.*^     If  the  settle- 
ment be  upon  children  by  a  former  husband,  and  there 
be  no  imposition  practised  upon  the  husband,  the  settle- 
ment would  be  valid,  without  notice  f  and  it  would  seem, 
from  the  opinion  of  the  lord  chancellor,  in  King  v.  Coltouy 
that  such  a  settlement,  even  in  favour  of  a  stranger,  might 
be  equally  good  under  the  like  circumstances.     It  is  a 
general  rule,  without  any  exception,  that  whenever  any 
agreement  is  entered  into  for  the  purpose  of  altering  the 
terms  of  a  previous  marriage  agreement,  by  some  07ily  of 
the  persons  who  are  parties  to  the  marriage  agreement, 
such  subsequent  agreement  is  deemed  fraudulent  and 
void.     The  fraud  consists- in  disappointing  the  hopes  and 
expectations  raised  by  the  marriage  treaty. 


*  Lowry  v.  Tiernan,  2  Hdrr.  4"  Gill,  34. 

•>  Slocombe  v.  Glubb,  2  Bro.  Rep.  545. 

e  BuUer,  J.,  and  Lord  Ch.  Thurlow,  in  Strathmore  v.  Bowes,  2  Bro.  345- 
1  Vesey,jun.  22.  S.  C.  Goddard  v.  Snow,  1  Russell's  Rep.  485.  Howard  v. 
Hooker,  2  Rep.  in  Ch.  42.  St.  George  v.  Wake,  1  Mylne  4-  Keene,  610.  Se- 
cret and  voluntary  conveyances  by  a  woman,  in  contemplation  of  marriage,  are  a 
fraud  upon  the  marital  lights,  and  void.  Tucker  v.  Andrews,  13  Maine  R.  124. 
128.     Jordan  v.  Black,  IMeig's  Tenn.  R.  142. 

''  King  V.  Colton,  2  P.  Wms.  674.  Jones  v.  Cole,. 2  Bailey's  S.  C.  RejK 
330. 
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It  is  a  material  consideration  respecting  marriage  set- 
tlements, not  only  whether  they  are  made  before  or  after 
marriage ;  but  if  after  marriage,  whether  upon  a  volun- 
tary separation,  by  mutual  agreement  between  the  hus- 
band and  wife.  Lord  Eldon,  in  St.  John  v.  St.  John,''  in- 
timated, that  a  settlement,  by  way  of  separate  mainte- 
nance, on  a  voluntary  separation  of  husband  and  wife, 
was  against  the  policy  of  the  law,  and  void ;  and 
he  made  no  distinction  between  settlements  *rest-  *176 
ing  on  articles,  and  a  final  complete  settlement  by 
deed ;  or  between  the  cases  where  a  trustee  indemnified 
the  husband  against  the  wife's  debts,  and  where  there 
was  no  such  indemnity.  The  ground  of  his  opinion  was, 
that  such  settlements,  creating  a  separate  maintenance,  by 
voluntary  agreement  between  husband  and  wife,  were,  in 
their  consequences,  destructive  to  the  indissoluble  nature 
and  the  sanctity  of  the  marriage  contract ;  and  he  con- 
sidered the  question  to  be  the  gravest  and  the  most  mo- 
mentous to  the  public  interest,  that  could  fall  under  dis- 
cussion in  a  court  of  justice.  Afterwards,  in  Worrall  v. 
Jacob,^  Sir  William  Grant  said  he  apprehended  it  to  be 
settled,  that  chancery  would  not  carry  into  execution 
articles  of  ao;reement  between  husband  and  wife.  The 
court  did  not  recognise  any  powjer  in  the  married  parties 
to  vanj  the  rights  and  duties  growing  out  of  the  marriage 
contract,  or  to  effect  at  their  pleasure  a  partial  dissolu- 
tion of  the  contract.  But  he  admitted,  that  engage- 
ments between  the  husband  and  a  third  person,  as  a 
trustee  for  instance,  though  originating  out  of,  and  rela- 
ting to  a  separation,  were  valid,  and  might  be  enforced 
in  equity.'^     It  was,  indeed,  strange,  that  such  an  auxili- 


»  11  Vesei/,  530. 
i'  3  Merivale's  Rep.  256.  268. 

=  This  is  now  the  settled  law  in  England  and  in  this  country.     Fitzer  v.  Fitzer, 
2  Atk.  Rep.  511.     Cooke  v.  Wiggens,  10  Ves.  191.     Lord  Rodney  v.  Cham- 
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ary  agreement  should  be  enforced,  while  the  principal 
agreement  between  the  husband  and  wife  to  separate, 
and  settle  a  maintenance  on  her,  should  be  deemed  to  be 

contrary  to  the  spirit  and  the  policy  of  the  law.     If 
*177  the  question  was  res  Integra,  said  *Lord  Eldon,  un- 

touclied  by  dictum,  or  decision,  he  would  not  have 
permitted  such  a  covenant  to  be  the  foundation  of  a  suit 
in  equity.  But  dicta  have  followed  dicta,  and  decision 
has  followed  decision,  to  the  extent  of  settling  the  law  on 
this  point  too  firmly  to  be  now  disturbed  in  chancery.* 


bers,  2  Easfs  Rep.  283.  2  Raithby's  Vernon,  386.  note  1.  Ros  v.  Willough- 
by,  10  Price's  Rep.  2.  Caison  v.  Murray,  3  Paige's  Rep.  433.  Reed  v. 
Beazley,  1  Blackf.  Ind.  Rep.  97.  S.  P.  It  is  an  interesting  fact,  to  find  not  only 
the  lex  mercatoria  of  the  EngHsh  common  law,  but  the  refinements  of  the  Engr 
lish  equity  system,  adopted  and  enforced  in  the  state  of  Indiana,  as  early  as 
1820,  when  we  come  to  consider  how  recently  that  country  had  then  risen  from 
a  wilderness  into  a  cultivated  and  civilized  community.  The  reports  in  Indiana 
here  referred  to,  are  replete  with  extensive  and  accurate  law  learning,  and  the 
notes  of  the  learned  reporter,  annexed  to  the  cases,  are  very  valuable.  The 
general  principle  is  established,  that  the  law  does  not  authorize  or  sanction  a  vo- 
luntary agreement  for  a  separation  between  husband  and  wife.  The  wife  cannot 
make  a  valid  agreement  with  the  husband  for  a  separation,  in  violation  of  the 
marriage  contract,  except  under  the  sanction  of  the  courts  of  equity,  and  except 
in  the  cases  where  the  conduct  of  the  husband  would  have  entitled  her  to  a  sepa- 
ration. The  law  merely  tolerates  such  agreements  when  capable  of  being  en- 
forced by  or  against  a  third  person  acting  in  behalf  of  the  wife.  Rogers  v.  Ro- 
gers, 4  Paige's  Ch.  Rep.  51C.  So,  in  the  ecclesiastical  courts  in  England,  on 
the  same  principle,  a  deed  of  separation  is  no  bar  to  a  suit  instituted  for  the  resti- 
tution of  conjugal  rights.  Westmeath  v.  Westmeath,  2  Hagg.  Eccl.  Rep.  App. 
p.  115.  A  private  separation,  is  an  illeged  contract,  a  renunciation  of  stipulated 
duties,  firom  which  the  parties  cannot  release  themselves  by  any  private  act  of 
their  own.  Mortimer  v.  Mortimer,  2  Hagg.  Consist.  Rep.  318.  Legard  v. 
Johnson,  3  Vesey,  352.  Nothing  can  be  clearer,  or  more  sound,  than  this  con- 
jugal doctiine. 

a  In  Todd  V.  Stoakes,  1  Salk.  Rep.  116  ;  Nurse  v.  Craig,  5  Bos.  4-  Pull.  148; 
Hindley  v.  Westmeath,  6  Barmo.  4'  Cress.  200 ;  and  in  Shelthar  v.  Gregoiy,  2 
We7ideU's  Rep.  422,  the  separation  of  husband  and  wife  by  deed,  and  a  stipula- 
tion on  his  part  with  the  wife's  trustee  to  pay  her  a  certain  allowance,  were  ad- 
mitted to  constitute  a  valid  provision  at  law,  sufficient  to  exempt  the  husband 
from  being  chargeable  with  her  support.  But  if  the  husband  fails  to  pay  the 
stipulated  allowance,  he  then  becomes  chargeable  for  necessaries  furnished  his 
■wife ;  and  if  the  deed  providing  for  a  separate  maintenance  be  made  without  any 
actual  and  present  separation,  it  is  void.  So,  a  subsequent  reconciliation  and 
return  to  the  husband's  house,  destroys  the  deed.     1  Jacob,  140.     The  wife  eifter 
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The  law  respecting  marriage  settlements  is  essen- 
tially the  same  in  Pennsylvania,  Virginia,  North  Caro- 
lina, South  Carolina,  Kentucky,  and  probably  in  other 
states,  as  in  England,  and  in  New-York.'^  But,  in  Con- 
necticut, it  has  been  decided,  that  an  agreement  between 
husband  and  wife,  during  coverture,  was  void,  and  could 
not  be  enforced  in  chancery.''  The  court  of  appeals  in 
that  state  would  not  admit  the  competency  of  the  husband 
and  wife  to  contract  with  each  other,  nor  the  competency 
of  the  wife  to  hold  personal  estate  to  her  separate  use. 
Afterwards,  in  Nichols  v.  Palmer,"  an  agreement  between 
the  husband  and  a  third  person,  as  trustee,  though  ori- 
ginating out  of,  and  relating  to  a  separation  between 
husband  and  wife,  was  recognised  as  binding. 


a  separarion  retains  the  character  of  a  maixied  womarL  The  husband  may  re- 
cover damages  for  adultery  committed  by  the  wife  while  living  apart  from  him, 
though  the  adultery  does  not  cause  any  forfeiture  of  her  provision  under  the  deed 
of  settlement.  2  Roper  by  Jacob,  301.  322.  These  deeds  of  separation  and 
settlement  are  inauspicious,  for  they  condemn  the  husband  and  wife  to  an  ambi- 
guous celibacy,  and  facilitate  the  means  of  breaking  up  families.  In  Picquet  v. 
Swan,  4  MasorCs  Rep.  443,  the  doctrine  of  postnuptial  settlements  was  clearly 
and  accurately  discussed,  and  it  was  held,  that  a  power  of  appointment  therem 
to  create  new  trusts  and  make  new  appointments,  might  be  reserved  to  the  wife, 
and  be  exercised  by  her  toties  quoties.  It  was  deemed  a  necessary  consequence 
of  the  validity  of  a  postnuptial  settlement,  that  the  income  or  profit  arising  to  the 
wife  thereon,  follows  the  nature  of  the  principal  estate,  and  cannot  be  taken  by 
the  husband  or  his  creditors,  but  is  the  separate  property  of  the  wife,  and  subject 
to  her  disposition  and  appointment. 

In  addition  to  the  general  abridgments,  there  are  several  professed  treatises  re- 
cently published  on  this  head,  as  Atherley' s  Treatise  on  the  Lain  of  Marriage, 
and  other  Family  Settlements,  published  in  1813;  Keatiug^s  Treatise  on 
Family  Settlements  and  Devises,  published  in  1815  ;  Bingham  on  the  Law  of 
Infancy  and  Coverture,  published  in  1816;  Roper  on  the  Laio  of  Property 
arising  from  the  relation  between  Husband  and  Wife,  republished  in  New- 
York  in  1824  ;  and  the  title  of  Baron  and  Feme  in  Ch.  J.  Reeve's  work  on  the 
Domestic  Relations.  In  those  essays  the  subject  can  be  studied  and  pursued 
through  all  its  complicated  details. 

»  Rundle  V.  Murgatroyd,  4  Dall.  Rep.  304.  307.  Magniac  v.  Thompson,  1 
Baldwin's  C.  C.  U.  S.  Rep.  344.  Scott  v.  Lorraine,  6  Mu7if.  Rep.  117.  Bray 
V.  Dudgeon,  ibid.  132.  Tyson  v.  Tyson,  2  Hawks.  Rep.  472.  Crostwaight  v. 
Hutkinson,2  Bibb.  Rep.  407.  Browning  v.  Coppage,  3  Bibb.  Rep.  37.  South 
Carolina  Eq.  Rep.  passim. 

^  Dibble  v.  Hutton,  1  Day.  Rep.  22L 

«  5  Day.  Rep.  47. 
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V.  Other  rights  and  disabilities  incident  to  the  marriage 
union. 

The  husband  and  wife  cannot  be  witnesses  for  or  against 
each  other.  This  is  a  settled  principle  of  law  and 
*179  equity,  and  it  is  *founded  as  well  on  the  interest  of 
the  parties  being  the  same,  as  on  public  pohcy." 
The  foundations  of  society  would  be  shakened,  according 
to  the  strong  language  in  one  of  the  cases,  by  permitting 
it.  Nor  can  either  of  them  be  permitted  to  give  any  tes- 
timony, either  in  a  civil  or  criminal  case  which  goes  to 
criminate  the  other ;  and  this  rule  is  so  inviolable,  that 
no  consent  will  authorize  the  breach  of  it.''  Lord  Thur- 
low  said,  in  Sedgwick  v.  Watki?is,'^  thai  for  security  of  the 
peace  ex  necessitate,  the  wife  might  make  an  affidavit 
against  her  husband,  but  that  he  did  not  know  one  other 
case,  either  at  law  or  in  chancery,  where  the  wife  was 
allowed  to  be  a  witness  against  her  husband.*^ 

But  where  the  wife  acts  as  her  husband's  agent,  her 
declarations  have  been  admitted  in  evidence  to  charge 
the  husband  ;  for  if  he  permits  the  wife  to  act  for  him  as 
his  agent  in  any  particular  business,  he  adopts,  and  is 
bound  by  her  acts  and  admissions,  and  they  may  be  given 
in  evidence  against  him.**     So,  also,  where  the  husband 


»  Davis  V.  Dinwoody,  4  Term  Rep.  678.     Vowles  v.  Young,  13  Vesey,  140. 

*>  The  King  V.  Clivigei-,  2  Term  Rep.  263.  In  this  case  the  court  of  K.  B. 
would  not  allow  any  testimony  that  tended  that  xoay ;  but  afterwards  the  rule 
was,  by  the  same  court,  somewhat  restricted,  and  confined  to  testimony  that  went 
directly  to  criminate  the  husband,  or  could  afterwards  be  used  against  him.  The 
King  V.  Inhabitants  of  All-Saints,  4  Petersdorff's  Abr.  157.  On  a  question  of 
legitimacy,  neither  husband  or  wife  can  be  admitted  to  prove  non-access.  This 
is  an  old  and  well-settled  rule. 

*  1  Vesey,  jun.  49. 

'^  In  Bentley  v.  Cooke,  3  Doug.  Rep.  422,  Lord  Mansfield  said,  that  there 
had  never  been  an  instance,  in  a  civil  or  criminal  case,  where  the  husband  or  wife 
had  been  permitted  to  be  a  witness  for  or  against  each  other,  except  in  cases  of 
particular  necessity,  as  where  the  wife  would  otherwise  be  exposed,  without  re- 
medy, to  personal  injury. 

^  Anon.     1  Stra.  Rep.  527.     Emerson  v.  Blanden,  1  Esp.  N.  P.  Rep.  142. 
Palethorp  v.  Furnish,  2  ibid.  511.  note.     Clifford  v.  Burton,  8  Moore's  Rep.  16. 
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permitted  his  wife  to  deal  as  a  feme  sole,  her  testimony 
was  admitted,  where  she  acted  as  agent,  to  charge  her 
husband.*  In  the  case,  likewise,  of  Fenner  v.  Lewis,^ 
where  the  husband  and  wife  had  agreed  to  articles  of 
separation,  and  a  third  person  became  a  party  to  the  agree- 
ment as  die  wife's  trustee,  and  provision  was  made 
for  her  maintenance  and  enjoyment  of  *separate  *1S0 
property,  it  was  held,  that  the  declarations  of  the 
wife  relative  to  her  acts  as  agent,  were  admissible  in 
favour  of  her  husband  in  a  suit  against  the  trustee.  In 
such  a  case,  the  law  so  far  regarded  the  separation,  as 
not  to  hold  the  husband  any  longer  liable  for  her  support.*^ 
The  policy  of  the  rule  excluding  the  husband  and  wife 
from  being  witnesses  for  or  against  each  other,  w^hether 
founded,  according  to  Lord  Kenyon,*^  on  the  supposed 
bias  arising  from  the  marriage,  or,  according  to  Lord 
Hardwicke,^  in  the  necessity  of  preserving  the  peace  and 
happiness  of  families,  was  .no  longer  deemed  applicable 
to  that  case.  In  Aveson  v.  Lord  Kinnaird,^  dying  de- 
clarations of  the  wife  were  admitted  in  a  civil  suit  against 
her  husband,  they  being  made  when  no  confidence  was 
violated,  and  nothing  extracted  from  the  bosom  of  the 
wife  w^hich  was  confided  there  by  the  husband.  Lord 
Ellenborough  referred  to  the  case  of  Thompson  v.  Trevan- 
nion,  in  Skin.  Rep.  402,  where  in  an  action  by  husband  and 
wife,  for  wounding  the  wife.  Lord  Holt  allowed  what  the 
wife  said  immediately  upon-  the  hurt  received,  and  before 
she  had  time  to  devise  any  thing  to  her  own  advantage, 
to  be  given  in  evidence  as  part  of  the  res  gcstcB. 


1  Bmg.  Rep.  199.  S.  C.     Dacy  v.  Chemical  Bank,  2  Hall's  N.  Y.  Rep.  550. 
Plummer  v.  Sells,  3  Neville  S,-  Manning,  422. 

»  Rutten  V.  Baldwin,  1  Eq.  Cos.  Abr.  226,  227;  but  Lord  Eldon  said,  in  15 
Vesey,  165,  that  he  had  great  difficulty  in  acceding  to  that  case,  to  that  extent.' 

^  10  Jolms.  Rep.  38. 

«  Baker  v.  Barney,  8  ibid.  72.  ■    .  ■ 

^  4  Term  Rep.  673. 

«  Baker  v.  Dixie,  Cases  temp.  Hardw.  252.- 
.  f  G  East's  Rep.  188. 


180  OF  THE  RIGHTS  OF  PERSONS.  [Part  IV. 

These  cases  may  be  considered  as  exceptions  to  the 
general  rule  of  law,  and  which,  as  a  general  rule,  ought 
to  be  steadily  and  firmly  adhered  to,  for  it  has  a  solid 
foundation  in  public  pohcy.* 

In  civil  suits,  where  the  wife  cannot  have  the  property 
demanded,  either  solely  to  herself,  or  jointly  with  her 
husband,  or  where  the  wife  cannot  maintain  an  action  for 
the  same  cause  if  she  survive  her  husband,  the  husband 
must  sue  alone.''  In  all  other  cases  in  which  this  rule 
does  not  apply,  they  must  be  joined  in  the  suit ; 
*181  and  where  the  husband  is  *sued  for  the  debts  of 
the  wife  before  coverture,  the  action  must  be  joint 
against  husband  and  wife,  and  she  may  be  charged  in 
execution  with  her  husband  ;  though  if  she  be  in  custody 
on  mesne  process  only,  she  will  be  discharged  from  cus- 
tody on  motion.*^  The  husband  may,  also,  be  bound  to 
keep  the  peace  as  against  his  wife  ;  and  for  any  unrea- 
sonable and  improper  confinement  by  him,  she  may  be 
entitled  to  relief  upon  habeas  corpus.  But  as  the  husband 
is  the  guardian  of  the  wife,  and  bound  to  protect  and 
maintain  her,  the  law  has  given  him  a  reasonable  supe- 
riority and  control  over  her  person,  and  he  may  even 
put  gentle  restraints  upon  her  liberty,  if  her  conduct  be 
such  as  to  require  it,  unless  he  renounces  that  control 


*  The  policy  of  the  rule  of  the  English  law,  that  husband  and  wife  cannot  be 
■witnesses  for  or  against  each  other,  is  much  questioned  in  Am.  Jur.  No.  30,  p. 
274.     I  remain,  however,  decidedly  against  the  abolition  of  the  rule. 

*>  If  a  note  be  given  to  the  husband  and  vnfe,  on  a  sale  of  her  property,  and 
she  survives  him,  she,  and  not  his  administrator,  must  endorse  it ;  for  the  interest 
being  joint,  it  went,  of  course,  to  the  survivor.  Draper  v.  Jackson,  16  Mass. 
Rep.  4'80.  Executors  of  Schermerhorne  v.  Elmendorf,  10  Jok7is.  Rep.  49. 
Richardson  v.  Dagget,  4  Vermont  Rep.  336. 

«  Anon.  3  Wils.  Rep.  124.  The  wife  will  be  discharged  from  execution  in 
such  a  case,  if  it  appears  that  she  has  no  separate  property  to  pay  the  debt. 
Sparks  v.  Bell,  8  Barnw.  4"  Cress.  1 .  The  application  for  her  discharge  has 
been  held  to  rest  in  the  discretion  of  the  court.  Chalk  v.  Deacon,  6  J.  B.  Moore's 
Rep.  1-28.  Husband  and  wife  may  be  jointly  guilty  of  a  tortious  conversion  of  a 
chattel,  and  may  be  sued  jointly,  provided  the  conversion  be  charged  to  be  to  the 
use  of  the  husband.    2  Saund.  Rep.  47.  note  i. 
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by  articles  of  separation,  or  it  be  taken  from  him  by  a 
qualified  divorce.*  The  husband  is  the  best  judge  of  the 
wants  of  the  family  and  the  means  of  supplying  them, 
and  if  he  shifts  his  domicil,  the  wife  is  bound  to  follow 
him  wherever  he  chooses  to  go."^  If  a  woman  marries, 
pending  a  suit  against  her,  the  plaintiff  may  proceed  to 
judgment  and  execution  against  her  alone,  without  joining 
the  husband;^  but  for  any  cause  of  action,  either  on  con- 
tract or  for  tort,  arising  during  coverture,  the  husband 
only  can  be  taken  in  execution.'^  These  provisions  in 
favour  of  the  wife  are  becoming  of  less  consequence  with 
us  every  year,  inasmuch  as  imprisonment  for  debt  is  un- 
dergoing constant  relaxation  ;  and  by  statute  in 
several  of  the  states,  *no  female  can  be  imprisoned  *1S2 
upon  any  execution  for  debt.^ 

I  trust  I  need  not  apologize  for  having  dwelt  so  long 
upon  the  consideration  of  this  most  interesting  of  the  do- 
mestic relations.  The  law  concerning  husband  and  wife 
has  always  made  a  very  prominent  and  extensive  article 
m  the  codes  of  civilized  nations.  It  occupies  a  large  tide 
in  the  Enghsh  equity  jurisprudence.  So  extensive  have 
become  the  trusts  growing  out  of  marriage  settlements, 
that  a  lawyer  of  very  great  experience,''  considered  that 
half  the  property  of  England  was  vested  in  nominal 
owners,  and  it  had  become  difficult  to  ascertain  whether 
third  persons  were  safe  in  deahng  for  fiduciary  property 
with  the  trustee,  without  the  concurrence  of  the  beneficial 
owner.  There  are  no  regulations  on  any  other  branch  of 
the  law,  which  affect  so  many  minute  interests,  and  inter- 


»  Bridgman,  Ch.  J.,  in  Manby  v.  Scott,  Bridg.  Rep.  233.     Rex  v.  ]\Iead,  1 
Burr.  Rep.  542.     Lister's  case,  8  Mod.  Rep.  22. 

•>  Chretien  v.  Her  Husband,  17  Martin's  Louis.  Rep.  60. 

«  Doyley  v.  White,  Cro.  Jac.  323.     Cooper  v.  Hunchin,  4  East's  Rep.  52L 

"*  Anon.  Cro.  C.  813.     3  Blacks.  Com.  414. 

e  See  infra,  p.  399.  n.  b. 

""  Mr.  Butler. 
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fere  so  deeply  with  the  prosperity,  the  honour,  and  happi- 
ness of  private  hfe.  As  evidence  of  the  immense  import- 
ance which  in  every  age  has  been  attached  to  this  subject, 
we  may  refer  to  the  Roman  law,  where  this  title  occupies 
two  entire  books  of  the  Pandects,'*  and  the  better  part  of 
the  fifth  book  of  the  code.  Among  the  modern  civilians, 
Dr.  Taylor  devotes  upwards  of  one'  sixth  part  of  his 
whole  work  on  the  Elements  of  the  Civil  Law,  to  the  arti- 
cle of  marriage ;  and  Heineccius,  in  his  voluminous 
works,  pours  a  flood  of  various  and  profound  learning  on 
the  subject  of  the  conjugal  relations.'*  Pothier,  who  has 
examined,  in  thirty-one  volumes,  the  whole  immense  sub- 
ject of  the  municipal  law  of  France,  which  has  its  foun- 
dations principally  laid  upon  the  civil  law,  devotes  six 
entire  volumes  to  the  law  of  the  matrimonial  state. 
When  we  reflect  on  the  labours  of  those  great  masters 
in  jurisprudence,  and  compare  them  with  what  is  here 
written,  a  consciousness  arises  of  the  great  imperfection 
of  this  humble  view  of  the  subject ;  and  I  console  myself 
with  the  hope,  that  I  may  have  been  able  to  point  out  at 
least  the  paths  of  inquiry  to  the  student,  and  to 
*1S3  have  stimulated  his  *exertions  to  become  better  ac- 
quainted with  this  very  comprehensive  and  most 
interesting  head  of  domestic  polity. 

There  is  a  marked  difference  between  the  provisions 
of  the  common  law  and  the  civil  law,  in  respect  to  the 
rights  of  property  belonging  to  the  matrimonial  parties. 
Our  law  concerning  marriage  settlements  appears,  to  us 
at  least,  to  be  quite  simple  and  easy  to  be  digested,  when 
compared  with  the  complicated  regulations  of  the  com- 
munity or  partnership  system,  between  husband  and  wife, 
which  prevails  in  many  parts  of  Europe,  as  France,  Spain, 


»  Lib.  23  and  24. 

''   Vide  Opera  Heincc.  tome  ii.  De  marito  Tutore  et  Curatore  TJxoris  legi- 
timo,  and  tome  vii.     Commentarius  ad  legem  Juliam  et  Papiam  Foppcsam. 
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and  Holland,  and  also  in  the  state  of  Louisiana.  This 
system  was  carried  by  the  colonists  of  those  European 
powers  into  their  colonies,  such  as  Ceylon,'  JNIauritius, 
Cape  of  Good  Hope,  Guiana,  Canada,  and  Louisiana. 
Many  of  the  regulations  concerning  the  matrimonial  union, 
though  not  the  commmiity  system,  are  founded  on  the 
Roman  law,  which  Van  Leeuwen,  in  his  Commen- 
taries, terms    the    common  law  of  nations.^     I  do  not 


*  In  Louisiana,  according  to  their  new  civil  code,  as  amended  and  promul- 
gated in  18'24,  (Art.  231"2.  2369,  2370,)  the  partnership,  or  community  of  acquets 
or  gains  (communanid  des  hiens)  arising  during  coverture,  exists  bylaw  in  every 
marriage  contracted  in  the  state,  where  there  is  no  stipulation  to  the  contrary. 
This  was  a  legal  consequence  of  marriage,  under  the  Spanish  law.  The  doctrine 
of  the  community  of  acquets  and  gains  was  unknown  to  the  Roman  law,  but  it 
is  common  to  the  greater  number  of  the  European  nations,  and  is  supposed  to 
have  taken  its  rise  with  the  Germans,  and  may  be  founded  on  the  presumption 
that  the  wife,  by  her  industry  and  care,  contributes,  equally  with  the  husband,  to 
the  acquisition  of  property.  All  the  property  left  at  the  death  of  either  party,  is 
presumed  to  constitute  the  community  of  acquets  and  gains,  and  this  presumption 
stands  good  until  destroyed  by  proof  to  the  contrary.  Touillier^ s  Droit  Civil 
Francais,  tome  xii.  art.  72.  17  Martin's  Louis.  Rep.  258.  Cliristy' s  Dig. 
tit.  Marriage.  Cole's  Wife  v.  His  Heirs,  19  Martin  s  Rep.  41.  But  the  parties 
may  modify  or  limit  this  partnership,  or  agree  that  it  shall  not  exist.  They  may 
regulate  their  matrimonial  agreements  as  they  please,  pro\'ided  the  regulations 
be  not  contrary  to  good  morals,  and  be  conformable  to  certain  prescribed  modifi- 
cations. (Art.  2305.)  Parties  can,  by  an  express  mati'imonial  contract,  subject 
themselves  to  the  communio  bonorum  as  to  personal  propert}',  or  adopt  the  law 
of  any  country  in  respect  thereof,  and  the  courts  will  give  effect  to  it  unless  pro- 
hibited by  a  positive  law,  either  of  the  matrimonial  domicil,  or  of  the  locus  rei 
sit.  Vide  infra,  p.  459,  and  note  b.  ibid.  In  the  case  of  married  persons  remov- 
ing into  the  state  firom  another  state,  or  firom  foreign  countries,  their  subsequently 
acquired  property  is  subjected  to  the  community  of  acquets.  (Art.  2370.)  This 
very  point  was  decided  at  New-Orleans,  in  Gale  v.  Davis,  4  Martin! s  R.  645, 
and  in  the  case  of  Saul  v.  His  Creditors,  17  Martinis  Rep.  569.  The  supreme 
court  of  Louisiana,  in  the  able  opinion  pronounced  by  Judge  Porter,  on  behalf 
of  the  court  in  the  latter  case,  held,  that  though  a  marriage  was  contracted  in  a 
state  governed  by  the  English  common  law,  yet  if  the  parties  removed  into  Louisi- 
ana, and  there  acquired  property',  such  property,  on  the  dissolution  of  the  mar- 
riage in  that  state,  by  the  death  of  the  wife,  would  be  regulated  by  the  law  of 
Louisiana.  Consequently,  a  community  of  acquets  and  gains  did  exist  between 
the  married  parties,  from  the  time  of  their  removal  into  the  state,  and  the  pro- 
perty they  acquired  after  their  removal,  became  common,  and  was  to  be  equally 
di\'ided  between  them,  on  the  principles  of  partnership.  The  decision  was 
founded  on  an  ancient  Spanish  staUite,  in  the  Parfidas,  which  governed  at  New- 
Orleans  when  it  was  a  Spanish  colony  ;  and  it  is  also  the  lav/  of  the  Civil  Code 
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allude   to   the  earlier   laws  of  the  Roman  republic,  by 
which   the   husband   was  invested   with  the  plenitude 


of  Louisiana,  as  already  mentioned.     So  property  acquired  before  the  removal 
from  the  matrimonial  domicil  is  governed  by  the  law  of  that  domicil,  and  if  mar- 
ried persons  move  out  of  the  counti-y  where  the  community  of  acquets  and  gains 
exists,  into  one  where  it  does  not,  their  future  acquisitions  are  governed  by  the 
law  of  their  new  domicil.     Porter,  J.,  4  Miller's  Louisiana  Rep.  193.     McCol- 
lum  V.  Smith,  1  ileig's  Tenn.  R.  342.    Kneeland  v.  Ensley,  ibid.  620.     While 
it  was  admitted  in  the  case  of  Saul  v.  His  Creditors,  that  by  the  comity  of  nations, 
contracts  were  to  be  enforced  according  to  the  principles  of  law  which  governed 
the  contract  in  the  place  where  it  was  made,  yet  it  was  equally  part  of  the  rule, 
that  B.  positive  law,  regulating  property  in  the  place  where  it  was  situated,  and 
which  the  European  continental  jurists  call  real  statutes,  in  contradistinction  to 
those  personal  statutes  which  follow  and  govern  the  Individual  wherever  he  goes, 
must  prevail  when  opposed  to  the  lex  loci  contractus.     The  right  of  sovereignty 
settles  that  point,  whenever  the  rules  of  the  place  of  the  contract,  and  of  the  place 
of  its  execution,  conflict.     The  comity  of  nations  must  yield  to  the  authority  of 
positive  legislation  ;  and  it  was  admitted,  that,  indej^cndent  of  that  authority,  the 
weight  of  the  opinion  of  civilians  in  France  and  Holland  was,  that  the  law  of  the 
place  where  the  marriage  was  contracted  ought  to  be  the  guide,  and  not  that  of 
the  place  where  it  was  dissolved.     The  property  of  manied  persons  is  di^ded 
into  separate  property,  being  that  which  either  party  brings  in  marriage,  or  sub- 
sequently acquires  by  inheritance  or  gift,  and  common  property,  being  that  ac- 
quired in  any  other  way  by  the  husband  and  wife  during  marriage.     (Art.  2314.) 
The  community  of  acquets  and  gains  ceases  on  the  death  of  either  party,  and 
the  survivor  takes  only  his  or  her  undivided  moiety  of  the  common  property. 
Cooney's  Heirs  v.  Clark,  7  Louisiana  Rep.  156.     Broussard  v.  Bernard,  ibid. 
216.    The  separate  property  of  the  wife  is  divided  into  dotal,  being  that  which  she 
brings  to  the  husband  to  assist  in  the  marriage  establishment,  and  extra-dotal,  or 
paraphernal  property,  being  that  which  forms  no  part  of  the  dowry.     (Art.  2315.) 
The  husband  is  the  head  and  master,  and  the  proceeds  of  the  dowry  belong  to 
the  husband,  during  the  marriage,  and  he  has  the  administration  of  the  partner- 
ship or  community  of  profits  of  the  matrimonial  property,  and  he  may  dispose  of 
the  revenues  which  they  produce,  and  alienate  them,  without  the  consent  of  the 
wife.     But  he  cannot  convey  the  common  estate,  or  the  acquets  and  gains,  to  the 
injury  of  the  wife  during  coverture,  and  she  may,  at  his  decease,  by  action,  set 
aside  the  alienation.     And  it  is  not  the  law  in  force  at  the  time  the  community 
is  dissolved,  but  that  in  vigor  when  it  was  formed,  which  regulates  the  rights  of 
husband  and  wife  to  the  property  acquired  during  coverture.      (Art.   2373.) 
Porter,  J.,  Dixon  v.  Dixon's  Executors,  i  Miller's  Rep.  138.  192.     He  cannot 
alienate  the  dotal  estate,  and  he  is  subject,  in  respect  to  that  property,  to  all  the 
obligations  of  the  usufructuary.     (Art.  2344.)     If  the  husband  and  wife  stipu- 
late that  there  shall  be  no  partnership  between  them,  the  wife  preserves  the  entire 
administration  of  her  property,  movable  and  immovable,  and  may  sell  it.     (Art. 
2394,  2395.)     She  has  the  right,  during  the  existence  of  the  community,  to  the 
administration  of  her  paraphernal  property,  and  on  her  death,  her  heirs  take  her 
separate  estate,  and  moneys  received  by  her  husband  on  her  account  during  mar- 
riage foiTO  part  of  it.     Robin  v.  Castille,  7  Louis.  Rep.  295.     And  if  there  be 
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of   paternal   power    over   the    wife,    but   to   the    civil 
law  in  the  more  polished  ages  of  the  Roman  jurispru- 


no  agreement  as  to  the  expenses  of  the  marriage,  the  wife  contributes  to  the 
amount  of  one  half  of  her  income,  (Art.  2397  ;)  but  a  married  woman  cannot, 
under  any  circumstances,  become  a  surety  for  her  husband.  Hughes  v.  Har- 
rison, 19  Martitis  Louis.  Rep.  251.  A  sale  by  the  husband  to  his  wife,  to  re- 
place her  paraphernal  property,  sold  by  him,  is  good.  Her  land,  whether  dotal 
or  not,  is  not  affected  by  her  husband's  debts.  Christy's  Dig.  tit.  Husband  and 
Wife.  If  the  wife  renounces  the  community,  she  in  that  case  has  a  mortgage  on 
the  property  purchased  by  the  husband  during  coverture,  which  takes  precedence 
of  the  ordinary  creditors  of  the  husband.  M'Donogh  v.  Tregre,  19  Martin's 
houis.  Rep.  68.  But  she  must,  as  against  creditors,  produce  other  proof  of  the 
payment  of  the  dot  or  dotal  poi'tion  on  marriage,  than  the  husband's  confession 
in  the  marriage  contract;  Buisson  v.  Thompson,  19  Martiii's  Louis.  Rep.  4G0; 
and  she  has  no  mortgage  on  her  husband's  estate  for  the  fruits  of  her  parapher- 
nal estate;  18  ibid.  103;  but  she  is  a  privileged  creditor,  15  ibid.  239,  and  has 
a  tacit  mortgage  for  replacing  her  paraphernal  effects  sold  by  the  husband. 
16  ibid.  404.  The  ci\'il  law,  in  order  to  protect  the  wife,  would  not  allow  her 
dotal  property  to  be  aliened,  during  the  coverture,  even  with  her  consent ;  and  the 
Spanish  laws  declare  void  any  contract  in  which  the  vWfe  binds  herself  with  her 
husband,  unless  the  debt  be  contracted  for  her  particular  benefit.  1  Martin's 
Louis.  Rep.  296.  But  I  cannot  go  further,  and  give  a  more  detailed  view  of  the 
rights  of  married  persons  in  Louisiana.  My  object  is  merely  to  state  enough  to 
show,  that  its  regulations  on  the  suliject  are  entirely  different  from  the  laws  of  the 
other  states  ;  and  to  a  mere  English  lawyer  they  will  probably  appear  to  be  em- 
barrassing, and  rather  forbidding.  Our  taste,  and  modes  of  thinking,  are  very 
much  under  the  influence  of  education ;  and  we  are  naturally  led  to  give  a  pre- 
ference to  the  institutions  under  which  we  live,  and  with  which  we  are  best  ac-' 
quainted. 

The  Louisiana  code  appears  to  be  a  transcript,  in  this,  as  well  as  in  most  other 
respects,  of  the  Code  Napoleon ;  and  the  very  complicated  regulations  of  the 
French  code  on  the  subject  of  marriage  property,  occupy  a  wide  space,  even  in 
that  comprehensive  and  summary  digest  of  the  French  law.  Pothier  had  de- 
voted three  volumes  of  his  works  to  the  conjugal  rights  in  community ;  and  M. 
Toullier,  who  had  discussed  extensively  the  law  of  marriage,  in  the  former  part 
of  his  Droit  Civil  Francais  suivajit  Vordre  du  code,  devoted  his  last  volumes  to 
a  commentary  upon  the  regulations  of  the  Code  Civil  concerning  the  community 
system  ;  and  Mr.  Burge,  in  his  Commentaries  on  Colonial  and  Foreign  Laws, 
vol.  i.  332 — 413,  and  again  from  p.  599  to  C40,  has  also  digested  with  much 
labour  and  research,  the  law  of  the  community  of  goods  between  husband  and 
wife.  I  have  selected,  for  the  information  of  the  student,  a  few  of  the  leading 
principles  of  the  French  code  on  the  subject. 

It  is  declared,  that  the  husband  owes  protection  and  maintenance  to  the  wife, 
according  to  his  means  and  condition.  Code  Civil,  No.  213,  214.  The  wife 
owes  him  obedience,  and  cannot  do  any  act  in  law,  without  the  authority  of  her 
husband ;  and  without  his  concurrence,  she  cannot  give,  alien,  or  acquire  pro- 
perty. Ibid.  No.  215.  217.  But  if  the  husband  refuses  to  authorize  his  wife  to 
do  any  act  in  law,  she  may  apply  to  a  judicial  tribunal,  for  leave  to  act.     Ibid. 
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dence,  when  the  wife  was  admitted  to  the  benefit  of  a 
liberal  antenuptial  contract,  by  which  her  private  pro- 


No.  218,210.  If  she  be  a  public  trader,  she  may  bind  herself  without  the  autho- 
rity of  her  husband,  in  whatever  concerns  that  business.  Ibid.  No.  220.  She 
maiy  also-  make  a  will  without  his  aiuhority.  Ibid.  No.  226.  No  general  au- 
thority, though  stipulated  by  the  marriage  contract,  is  valid,  except  as  to  the  ad- 
ministration of  the  wife's  property.  Ibid.  No.  223.  But  the  law  allows  the 
husband  and  wife  to  make  any  special  contracts  as  to  property,  which  is  not  in- 
compatible with  good  morals,  and  does  not  derogate  from  the  power  of  the  hus- 
band over  the  person  of  the  wife  and  children,  nor  change  the  legal  order  ef  suc- 
cession. Ibid.  No.  1387, 1388, 1389.  The  jiarties  may  stipulate  in  writing,  before 
marriage,  that  the  conjugal  relation,  in  respect  to  property,  shall  be  regulated 
either  under  the  community,  or  under  the  dotal  rule,  and  the  code  prescribes 
their  rights  and  powers  under  each  of  these  systems,  and  they  may  modify  as 
they  please  the  management  and  disposition  of  the  joint  property  placed  in  com- 
munity. They  may  stipulate  that  each  of  the  married  parties  shall  separately 
pay  their  own  debts,  and  this  stipulation  will  bind  them,  on  the  dissolution  of  the 
community,  to  account  to  each  other.  Ibid.  No.  1391.  1395.  1401, 1402.  1421. 
1497.  1500.  1510.  1526.  Before  the  French  revolution,  the  northern  provinces 
of  France  were  under  the  customary  law,  and  the  community  of  property  govern- 
ed the  nuptial  contract ;  while  in  the  southern  provinces,  where  the  Roman  law 
prevailed,  the  contract  was  governed  by  the  dotal  system.  The  Code,  by  way  of 
compromise,  left  the  parties  to  elect  the  law  by  which  the  marriage  was  to  be 
governed ;  and  if  no  election  was  made,  the  community  system  was  to  prevail. 
Ibid.  1^91.  1393.  These  marriage  conti'acts  cannot  be  altered  after  marriage; 
and,  ordinarily,  the  husband  administers  the  personal  property  in  community,  and 
may  sell  or  encumber  it,  but  he  cannot  take  away,  by  will,  the  rights  of  the  wife 
as  survivor.  If  they  stipulate  that  they  shall  be  separate  in  property,  the  wife 
retains  the  entire  administiation  of  her  real  and  personal  property  and  revenues, 
and  each  party  contributes  to  the  charges  of  the  marriage  according  to  agree- 
ment. Ibid.  No.  1536,  1537.  In  no  case  can  the  wife  have  a  power  given  to 
her  to  alienate  her  real  estate  without  the  consent  of  her  husband  ;  and  if  they 
marry  under  the  dotal  rule,  and  not  under  the  rule  of  the  community,  the  husband 
has  the  sole  administration  of  the  dotal  property  during  the  marriage.  Ibid. 
No.  1531. 

The  Dutch  matrimonial  law  in  respect  to  property  is  essentially  the  same. 
See  Van  Leeuwen^s  Commentaries  on  the  Roman-Dutch  Law,  b.  4.  ch.  23,  24. 
Voei's  Commentaries  071  the  Pandects,  under  the  appropriate  titles.  Vander- 
lindeti's  Institutes  of  the  Laics  of  Holland,  translated  by  Henry,  p.  86 — 88. 
Burgees  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  i.  276 — 332.  The 
Dutch  and  all  the  nations  of  Europe,  except  the  Spaniards,  have  rejected  that 
part  of  the  Roman  law,  wliich  secured  to  the  wife  all  her  projierty,  and  protected 
it  against  the  debts  of  her  husband.  In  Holland  the  goods  of  both  parties  are 
brought  into  community  at  maniage,  and  it  includes  all  property  subsequently 
acquired,  and  is  liable  for  the  debts  of  both  parties,  unless  it  be  property  afiected 
by  a  trust  or  fdei  commissum.  At  the  death  of  either  party,  one  half  goes  to 
the  survivor,  and  the  other  half  to  the  representatives  of  the  deceased.  In 
Scotland  the  community  of  goods  between  the  husband  and  wife  is  of  a  morp 
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perty  was  secured  to  her,  and  a  more  reasonable 
equality  of  condition  *betvveen  the  husband  and  *187 
wife  introduced.  The  civil  law  at  first  prohibited 
the  husband  and  wife  from  making  valid  gifts  to  each 
other  causa  mortis;  yet  the  rigor  of  the  law  was  afterwards 
done  away,  and  donations  betv.'een  the  husband  and  wife 
were  good  if  they  were  not  revoked  in  the  lifetime  of  the 
parties ;  and  Justinian  abohshed  the  distinction  between 
donations  inter  vivos  ante  mqnias  et  post  ntiptias,  and  he 
allov/ed  donations  propter  miptias  as  well  after  as  before 
marriage.''  The  wife  could  bind  herself  by  her  contracts 
without  charging  her  husband.  She  was  competent  to 
'  sue  and  be  sued  without  him.  They  could  sue  each 
other,  and,  in  respect  to  property,  were  considered  as 
distinct  persons,  and  the  contracts  of  the  one  were  not 
binding  on  the  other.*" 

Whatever  doubts  may  arise  in  the  mind  of  a  person 
educated  in  the  school  of  the  common  law,  as  to  the 
wisdom  or  pohcy  of  the  powers,  which,  by  the  civil  law, 
and  the  lav/  of  those  modern  nations  which  have  adopted 
it,  are  conceded  to  the  wife  in  matters  of  property ;  yet, 
it  cannot  be  denied,  that  the  pre-eminence  of  the  Chris- 
tian nations  of  Europe,  and  of  their  descendants  and  colo- 
nists in  every  other  quarter  of  the  globe,  is  most  strikingly 
displayed  in  the  equality  and  dignity  which  their  institu- 
tions confer  upon  the  female  character. 


iimiled  character  than  that  which  exists  in  the  continental  nations,  and  does  not 
extend  to  real  property  or  subjects  which  produce  annual  profits.  The  effect  of 
marriage  on  the  property  of  the  husband  and  wife  in  Scotland  is  largely  and 

learnedly  considered  in  Surge's  Com.  vol.  i.  p.  423 4G2. 

3  Insi.  2.  7.  3.  Bi/Hk.  Opera,  tome  i.  p.  166.  Obsev.  Jur.  Rom.  lib.  5. 
ch.  18. 

b  A  summary  of  the  rules  of  the  civil  law  on  the  rights  and  powers  of  the  hus- 
band and  wife  in  relation  to  their  property,  is  given  in  Surge's  Comm.  on  Colo- 
nial and  Foreign  Laws,  vol.  i.  262 — 265. 


LECTURE  XXIX. 


OF    PARENT    AND    CHILD. 


The  next  domestic  relation  which  we  are  to  consider, 
is  that  of  parent  and  child.  The  duties  that  reciprocally 
result  from  this  connexion  are  prescribed,  as  well  by 
those  feelings  of  parental  love  and  filial  reverence  which 
Providence  has  implanted  in  the  human  breast,  as  by 
the  positive  precepts  of  religion,  and  of  our  muncipal  law. 

I.    Of  the  Duties  of  Parents. 

The  duties  of  parents  to  their  children,  as  being  their 
natural  gaurdians,  consist  in  maintaining  and  educating 
them  during  the  season  of  infancy  and  youth,  and  in 
making  reasonable  provision  for  their  future  usefulness 
and  happiness  in  life,  by  a  situation  suited  to  their  habits, 
and  a  competent  provision  for  the  exigencies  of  that 
situation.^ 

(1.)  Of  maintaining  children. 

The  wants  and  weaknesses  of  children  render  it  ne- 
cessary that  some  person  mantains  them,  and  the  voice 
of  nature  has  pointed  out  the  parent  as  the  most  fit  and 
proper  person.  The  laws  and  customs  of  all  nations 
have  enforced  this  plain  precept  of  universal  law.*'     The 


*  Paley's  Moral  Philosophy,  p.  223.     Taylor's  Elements  of  the  Civil  Law, 
p.  383.     Puffendorfs  Droit  de  la  Nature,  h.  4.  ch.  11.  sec.  4  and  5. 
•>  Grotius,  b.  2.  ch.  7.  sec.  4. 
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Athenian  and  the  Roman  laws  were  so  strict  in  enforcing 
the  performance  of  this  natural  obligation  of  the 
parent,  that  they  would  not  allow  the  father  *to  *190 
disinherit  the  child  from  passion  or  prejudice,  but 
only  for  substantial  reasons,  to  be  approved  of  in  a  court 
of  justice.* 

The  obligation  on  the  part  of  the  parent  to  maintain 
the  child,  continues  until  the  latter  is  in  a  condition  to 
provide  for  its  own  maintenance,  and  it  extends  no  fur- 
ther than  to  a  necessary  support.  The  obligation  of 
parental  duty  is  so  well  secured  by  the  strength  of  natural 
affection,  that  it  seldom  requires  to  be  enforced  by  human 
laws.  According  to  the  language  of  Lord  Coke,  it  is 
"nature's  profession  to  assist,  maintain,  and  console  the 
child."  A  father's  house  is  always  open  to  his  children. 
The  best  feelings  of  our  nature  establish  and  consecrate 
this  asylum.  Under  the  thousand  pains  and  perils  of 
human  life,  the  home  of  the  parents  is  to  the  children  a 
sure  refuge  from  evil,  and  a  consolation  in  distress.  In 
the  intenseness,  the  lively  touches,  and  unsubdued  na- 
ture of  parental  affection,  we  discern  the  wisdom  and 
goodness  of  the  great  Author  of  our  being,  and  Father  of 
Mercies. 

All  the  provision  that  the  statute  law  of  New-York  has 
made  on  this  subject,  applies  to  the  case  of  necessary 
maintenance ;  and  as  the  provision  was  borrowed  from 
the  English  statutes  of  43  EHz.  and  5  Geo.  I.,  and  is  dic- 
tated by  feelings  inherent  in  the  human  breast,  it  has 
probably  been  followed,  to  the  extent  at  least  of  the  En- 
glish statutes,  throughout  this  country.  The  father  and 
mother  being  of  sufficient  abihty,  of  any  poor,  blind,  lame, 
old,  or  decrepit  person,  whomsoever,  not  being  able  to 
maintain  himself,  and  becoming  chargeable  to  any  city  or 
town,  are  bound,  at  their  own  charge  and  expense,  to  re- 

a  Potter'' s  Greek  Antiq.  vol.  ii.  p.  351.     Dig.  28.  2.  30.     Novel,  115.  ch,  3. 
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lieve  and  maintain  every  such  person,  in  such  manner  as 
the  overseers  of  the  poor  of  the  town  shall  approve  of, 
and  the  court  of  general  sessions  shall  order  and  direct. 
If  the  father,  or  if  the  mother,  being  a  widow,  shall  ab- 
scond and  leave  their  children  a  public  charge,  their 
*191  *estate  is  liable  to  be  sequestered,  and  the  pro- 
ceeds appUed  to  the  maintenance  of  the  children." 
The  statute  imposes  a  similar  obligation  upon  the  chil- 
dren, under  like  circumstances.  This  feeble  and  scanty 
statute  provision  was  intended  for  the  indemnity  of  the 
public  against  the  maintenance  of  paupers,  and  it  is  all 
the  injunction  that  the  statute  law  pronounces  in  support 
of  the  duty  of  parents  to  maintain  their  adult  children.'^ 
During  the  minority  of  the  child,  the  case  is  different, 
and  the  parentis  absolutely  bound  to  provide  reasonably 
for  his  maintenance  and  education,  and  he  may  be  sued 
for  necessaries  furnished,  and  schooling  given  to  a  child, 
under  just  and  reasonable  circumstances.''  The  father  is 
bound  to  support  his  minor  children,  if  he  be  of  ability, 
even  though  they  have  property  of  their  own ;  but  this 
obligation,  in  such  a  case,  does  not  extent  to  the  mother,** 
and  the  rule,  as  to  the  father,  has  become  relaxed.  The 
courts  now  look  with  great  liberality  to  the  circumstances 
of  each  particular  case,  and  to  the  respective  estates 


^  N.  Y.  Revised  Statutes,  vol.  i.  p.  614. 

''  See  infra,  p.  208.  n./.  The  statute  law  of  New- York,  prior  to  the  Revised 
Statutes,  which  went  into  operation  in  January,  1830,  extended  this  legal  duty  of 
necessary  maintenance  to  grand-parents  and  grand-children,  reciprocally.  This 
is  the  provision  in  the  statute  of  43  Eliz.,  and  it  has  probably  been  followed,  gene- 
rally, in  the  other  states.  See,  to  this  purpose,  4  N.  H.  Rep.  162.  Statute 
Laws  of  Connecticut,  1784,  p.  98,  and  of  1838,  p.  363,  act  of  South  Carolina, 
1712,  2  Bailey's  Rep.  320.  The  Revised  Statutes  of  Massachusetts,  of  1835, 
speak,  on  this  point,  only  of  parents  and  children. 

'^  Simpson  v.  Robertson,  1  Esp.  Cases,  17.  Ford  v.  FothergUI,  ibid.  211. 
Stone  V.  Carr,  3  Esp.  Cas.  1.  Stanton  v.  Wilson,  3  Day^s  Rep.  37.  Van  Val- 
kinburgh  v.  Watson,  13  Johns.  Rep.  480. 

•1  Hughes  v.  Hughes,  1  Bra.  Rep.  387.  Pulsford  v.  Hunter,  2  ibid.  416. 
Haley  v.  Bannister,  4  Madd.  Ch.  Rep.  146.  Whipple  v.  Dow,  2  Mass.  Rep, 
415.     Dawes  v.  Howard,  4  Mass.  Rep.  97. 
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of  the  father  and  children,  and  in  one  case  where  the 
father  had  a  large  income,  he  was  allowed  for  the 
maintenance  of  his  infant  children  who  had  a  still 
larger  income.*  The  legal  obligation  of  the  father  to 
maintain  his  child,  ceases  as  soon  as  the  child  is  of 
age,  however  wealthy  the  *father  may  be,  unless  *192 
the  child  becomes  chargeable  to  the  public  as  a 
pauper.*'  The  construction  put  upon  the  statute  of  43 
Eliz.  renders  it  applicable  only  to  relations  by  blood,  and 
the  husband  is  not  liable  for  the  expenses  of  the  mainte- 
nance of  the  child  of  the  wife  by  a  former  husband,'^  nor 
for  the  expense  of  the  maintenance  of  the  wife's  mother.'* 
If,  however,  he  takes  the  wife's  child  into  his  own  house, 
he  is  then  considered  as  standing  in  loco  parentis,  and  is 
responsible  for  the  maintenance  and  education  of  the 
child  so  long  as  it  lives  with  him,  for,  by  that  act,  he 
holds  the  child  out  to  the  world  as  part  of  his  family ."^ 
There  was  great  force  of  reason  and  justice  in  the  extra- 
judicial dicta  referred  to  in  the  case  in  Strange,  that  the 
husband  ought  to  maintain  the  parents  of  his  wife,  if  he 
was  able,  and  they  were  not ;  because  the  wife  was  lia- 
ble before  marriage  to  support  them,  and  her  personal 
property,  and  the  use  of  her  real  estate,  passed,  by  the 
marriage,  to  the  husband.     But  the  statute  does  not  reach 


a  Jervoise  v.  Silk,  Cooper^s  Eq.  Rep.  52.  See,  also,  Maberly  v.  Turton,  14 
Vesey,  499.  Massachusetts  Revised  Statutes,  1835,  part  2,  tit.  7.  cli.  78,  are 
to  the  same  effect.  If  an  infant  becomes  entitled  to  a  sum  of  money  during  in- 
fancy, the  court  of  chancery,  on  the  application  of  the  father,  will  order  a  refe- 
rence in  respect  to  the  future  maintenance  of  the  child  out  of  the  fund,  but  it  is 
not  usual  to  make  such  an  allowance  retrospectively.     1  Tamlyn,  22. 

•=  Parish  of  St.  Andrews  v.  Mendez  de  Breta,  1  Lord  Raym.  699. 

«  Tubb  V.  Harrison,  4  Term.  Rep.  118.  Gay  v.  Ballou,  4  WendelVs  Rep. 
403.  But  now,  by  the  English  statute  of  4  &  5  W.  IV.  c.  76.  sect.  57,  the  person 
who  maiTies  a  woman,  the  mother  of  legitimate  or  illegitimate  children,  becomes 
liable  to  maintain  them  as  part  of  his  family,  until  the  age  of  sixteen  years,  or 
until  the  death  of  the  mother. 

^  Rex  V.  Munden,  1  Sir.  190.     Freto  v.  BrowTi,  4  Mass.  Rep.  675. 

«  Stone  V.  Carr,  3  Esp.  Cases,  1.  Lord  Ellenborough,  in  Cooper  v.  Martin, 
4  East,  82. 
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the  case ;  and  when  the  wife,  by  her  marriage,  parts 
with  her  abihty  to  maintain  her  children,  she  ceases  to 
be  hable.*  If,  however,  the  wife  has  separate  property, 
the  court  of  chancery  would,  undoubtedly,  in  a  proper 
case,  make  an  order  charging  that  property  with  the 
necessary  support  of  her  children  and  parents. 

A  father  is  not  bound  by  the  contract  of  his  son,  even 
for  articles  suitable  and  necessary,  unless  an  actual  au- 
thority be  proved,  or  the  circumstances  be  sufl&cient  to 
imply  one.  Were  it  otherwise,  a  father  who  had  an  im- 
prudent son,  might  be  prejudiced  to  an  indefinite  extent. 

What  is  necessary  for  the  child  is  left  to  the  dis- 
*193  cretion  of  the   parent;  and  where   *the  infant  is 

sub  potestate  jparmtis,  there  must  be  a  clear  omis- 
sion of  duty,  as  to  necessaries,  before  a  third  person  can 
interfere,  and  furnish  them,  and  charge  the  father.  It 
will  always  be  a  question  for  a  jury,  whether,  under  the 
circumstances  of  the  case,  the  father's  authority  was  to 
be  inferred.**  If  the  father  suffers  the  children  to  remain 
abroad  with  their  mother,  or  if  he  forces  them  from  home 
by  severe  usage,  he  is  liable  for  their  necessaries.'^  And 
in  consequence  of  the  obligation  of  the  father  to  provide 
for  the  maintenance,  and,  in  some  qualified  degree,  for 
the  education  of  his  infant  children,  he  is  entitled  to  the 
custody  of  their  persons,  and  to  the  value  of  their  labour 
and  services.  There  can  be  no  doubt,  that  this  right  in 
the  father  is  perfect  while  the  child  is  under  the  age  of 
fourteen  years.  But  as  the  father's  guardianship,  by  na- 
ture, continues  until  the  child  has  arrived  to  full  age,  and 
as  he  is  entitled  by  statute  to  constitute  a  testamentary 
guardian  of  the  person  and  estate  of  his  children  until 


■  Billingsly  v.  Critchet,  1  Bro.  Rep.  268.     Cooper  v.  Martin,  4  East,  76. 

*>  Baker  v.  Keen,  2  Starkie,  501.  Van  Valkinburgh  v.  Watson,  13  Johns. 
Rep.  480. 

<=  Lord  Eldon,  in  Rawlins  v.  Van  Dyke,  3  Esp.  Cases,  252.  Stanton  v.  Wil- 
son, 3  Day's  Rep.  37. 


Lee.  XXIX.]  OF  THE  RIGHTS  OF  PERSONS.  193 

the  age  of  twenty-one,  the  inference  would  seem  to  bo, 
that  he  was,  in  contemplation  of  the  law,  entitled  to  the 
custody  of  the  persons,  and  to  the  value  of.  the  services 
and  labour  of  his  children,  during  their  minority.  This 
is  a  principle  assumed  by  the  elementary  writers,*  and 
in  several  of  the  judicial  decisions.''  In  Gale  v.  Parrotti^ 
it  was  observed,  that  if  the  minor  was  eloigned  from  the 
parent,  he  might,  of  necessity,  be  entitled  to  receive  the 
fruits  of  his  own  labour,  and  that  it  would  require  only 
slifjht  circumstances  to  enable  the  court  to  infer  the 
parent's  consent  to  the  son's  receipt  and  enjoyment 
of  his  *own  wages.  The  father,  says  Blackstone,  *194 
has  the  benefit  of  his  children's  labour  while  they 
live  with  him,  and  are  maintained  by  him,  and  this  is  no 
more  than  he  is  entitled  to  from  his  apprentices  or  ser- 
vants.*^ 

The  father  may  obtain  the  custody  of  his  children  by 
the  writ  of  haheas  corpus^  when  they  are  improperly  de- 
tained from  him  f  but  the  courts,  both  of  law  and  equity, 
will  investigate  the  circumstances,  and  act  according  to 
sound  discretion,  and  will  not  always,  and  of  course, 
interfere  upon  habeas  corpus,  and  take  a  child,  though 
under  fourteen  years  of  age,  from  the  possession  of  a 
third  person,  and  deliver  it  over  to  the  father  against  the 
will  of  the  child.     They  will  consult  the  inclination  of 


»  1  Blacks.  Com.  453.     Reeve's  Domestic  Relations,  290. 

•>  Day  V.  Everitt,  7  Mass.  Rep.  145.  Benson  v.  Remington,  2  Mass.  Rep. 
113.  Plummer  v.  Webb,  4  Mason,  380.  The  father  may  maintain  a  suit  in  the 
admiralty  for  the  wages  of  a  minor  son  earned  in  a  maritime  service. 

<=  1  N.H.  Rep.  28. 

<*  1  Blacks.  Com.  453.  A  father  may,  by  agreement  with  his  minor  child, 
relinquish  to  the  child  the  right  which  he  would  otherwise  have  to  his  services, 
and  authorize  those  who  employ  him  to  pay  him  his  own  earnings.  (Jenney  v. 
Alden,  12  Mass.  Rep.  375.  Whiting  v.  Eari,  3  Pick.  Rep.  201.  Buriingame 
V.  Buriingame,  7  Cotccn's  Rep.  92.  Morse  v.  VVelton,  6  Co7in.  Rep.  547.) 
The  son,  in  such  cases,  may  make  a  valid  special  contract  with  his  employer. 
ChUson  V.  Philips,  1  Vermont  Rep.  41. 

^  The  King  V.  De  Mannevillc,  5  £a«^,  221. 
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an  infant,  if  it  be  of  a  sufficiently  mature  age  to  judge 

for  itself,  and  even  control  the  right  of  the  father  to  the 

possession  and  education  of  his  child,  when  the 

*195  nature  of  the  case  appears  to  warrant   it.'=     *The 


<=  Archer's  case,  1  Lord  Raym.  Rep.  673.     Rex  v.  Smith,  Str.  Rep.  982. 
Rex  V.  Delaval,  3'  Burr.  Rep.  1434.     Commonwealth  v.  Addicks,  5  Binney's' 
Rep.  520.     The  case  of  M'Dowles,  8  Johns.  Rep.  328.     Commonwealth  v. 
Nutt,  1  Brown's  Peiin.  Rep.  143.     Ozanne  v.  Delile,  17  Martin's  Louis.  Rep. 
32.     Matter  of  Woolstonecraft,  4  Johns.  Ch.  Rep.  80.     Creuze  v.  Hunter,  2' 
Cox's  Cases,  242.     De  Manneville  v.  Do  Manneville,  10  Vesey,  52.     In  the 
matter  of  Mitchell,  R.   M.   Charlton's  Geo.  Rep.  494.     Though  the  court  of 
chancery  has  jurisdiction  to  control  the  father's  possession  of  his  child,  yet  in 
England  a  court  of  common  law  has  no  such  delegated  authority.     Ex  parte 
Skinner,  9  Moore's  Rep.  278.     McClellan's  case,  1  Doiol.  P.  C.  81.     See  also, 
infra,  p.  220, 221.     In  the  case  of  the  King  v.  Greenhill,  4  Adolp.  Sr  Ellis,  624, 
it  was  held,  that  the  father  was  entitled  to  the  custody  of  his  legitimate  children 
when  they  were  too  young  to  exercise  a  discretion  as  to  their  custody.     The 
father's  right  is  superior  to  that  of  the  mother,  unless  it  appears  that  the  child 
would  be  exposed  to  cruelty  or  gross  corruption.     Upon  habeas  corpus  the  chan- 
cellor in  England  has  the  same  jurisdiction  as  a  judge,  and  has  nothing  to  attend 
to  but  personal  ill  usage  to  the  child,  as  a  gi-ound  for  taking  it  from  the   father. 
But  when  there  is  a  cause  in  court,  other  circumstances  may  be  considered,  and 
if  the  father  cannot  edccate  the  child  in  a  manner  suitable  to  the  property  given 
to  it  by  another,  the  court  will  not  permit  the  father  to  withhold  from  it  that 
education  ;  and  in  a  special  case  of  the  kind,  chancery  *ould  not,  on  the  father's 
application,  withdraw  a  child  from  the  custody  of  its  aunt.     Lyons  v.  Blenkin, 
1  Jacob's  Rep.  245.     Lord  Thurlow,  in  Powel  v.  Cleaver,  2  Bro.  C.  C.  510. 
S.  P.     The  New- York  Revised  Statutes,  vol.  ii.  p.  148,  149,  have  authorized 
the  supreme  court  to  award  a  habeas  corpus  on  behalf  of  the  wife,  when  the  hus- 
band and  wife  live  separate  without  being  divorced,  and  to  dispose  of  the  custody 
of  the  minor  children  in  sound  discretion ;  and  the  chancellor  or  a  judge  may, 
upon  habeas  corpus,  recover  and  dispose  of  any  child  detained  by  the  society  o^ 
Shakers.     The  severity  of  the  rule  in  the  English  courts  of  law,  that  the  father 
has  an  absolute  control  over  the  custody  of  his  infant  child,  however  young,  and 
in  opposition  to  the  wishes  of  the  mother,  and  in  destruction  of  her  claim  to  the 
custody  of  the  child,  has  been  so  strongly  felt,  that  in  1837,  Mr.  Sergeant  TaJ- 
fourd  introduced  or  proposed  in  parliament  a  bill,  to  empower  the  lord  chancellor 
and  judges  to  make  orders  relating  to  the  custody  of  infant  children  of  tender 
age,  in  cases  where  the  parents  are  living  apart,  upon  the  application  of  either 
parent,  or  on  the  return  of  a  writ  of  habeas  corpus  is.sued  at  the  instance  of  the 
father.     In  Ahrenfeldt  v.  Ahrenfeldt,  before  the  A.  V.  Ch.  of  New-York  in 
August,  1840,  in  a  bill  by  the  mother  for  a  separation  from  her  husband  for 
abandonment,  and  a  claim  for  the  custody  of  her  infant  children,  the  court  con- 
sidered it  to  be  the  settled  English  law,  that  the  father  had  the  right  to  the  cus- 
tody of  his  children  with  the  exception  of  very  tender  infancy,  unless  his  conduct 
was  such  as  to  endanger  the  bodily  or  moral  welfare  of  them,  or  any  of  them,  and 
that  the  doctrine  of  the  common  law  had  been  weakened,  though  not  overthrown 
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father  may  also  maintain  trespass  for  a  tort  to  an  infant 
child,  provided  he  can  show  a  loss  of  service,  for  that  is 
the  gist  of  the  action  by  the  father." 

(2.)   Of  educating  children. 

The  education  of  children  in  a  manner  suitable  to  their 
station  and  calling,  is  another  branch  of  parental  duty, 
of  imperfect  obligation  generally  in  the  eye  of  the  muni- 
cipal law,  but  of  very  great  importance  to  the  welfare  of 
the  state.  Without  some  preparation  made  in  youth  for 
the  sequel  of  life,  children  of  all  conditions  would  pro- 
bably become  idle  and  vicious  when  they  grow  up,  either 
from  the  want  of  good  instruction  and  habits,  and  the 
means  of  subsistence,  or  from  want  of  rational  and  useful 
occupation.  A  parent  who  sends  his  son  into  the  world 
uneducated,  and  without  skill  in  any  art  or  science,  does 
a  great  injury  to  mankind,  as  well  as  to  his  own  family, 
for  he  defrauds  the  community  of  a  useful  citizen,  and 
bequeaths  to  it  a  nuisance.  This  parental  duty  is  strongly 
and  persuasively  inculcated  by  the  writers  on  natural 
law.*"  Solon  was  so  deeply  impressed  with  the  force  of 
the  obligation,  that  he  even  excused  the  children  of  Athens 
from  maintaining  their  parents,  if  they  had  neglected  to 
train  them  up  to  some  art  or  profession.'^  Several  of  the 
states  of  antiquity  were  too  solicitous  to  form  their  youth 
for  the  various  duties  of  civil  life,  even  to  intrust  their 
education  solely  to  the  parent ;  but  this  was  upon  the 
principle,  totally  inadmissible  in  the  modern  civilized 
world,  of  the  absorption  of  the  individual  in  the  body 
politic,  and  of  his  entire  subjection  to  the  despotism  of 
the  state. 


in  the  United  States.  The  court  in  this  case  seemed  to  incline  in  favour  of  the 
strict  English  rule,  but  I  apprehend  that  the  modifications  which  it  has  received 
in  the  American  decisions  are  to  be  preferred. 

*  Hall  V.  Hallander,  4  Barnw.  4-  Cress.  660. 

b  Puffendorf.  b.  4.  ch.  11.  sec.  5.     Paley's  Moral  Philosophy,  p.  224,  225. 

•=  Plutarch's  Life  of  Solon. 
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Great  pains  have  been  taken,  and  munificent  and 
noble  provision  made,  in  this  country,  to  diffuse  the 
means  of  knowledge,  and  to  render  ordinary  instruction 
accessible  to  all.*     Several  of  the  states''  have  made  the 


expense  of  the  state.  Primary  seminaries,  or  Norman  schools,  for  the  training 
of  school  masters  are  provided,  and  supported  partly  at  the  expense  of  the  state, 
and  partly  at  the  expense  of  the  departments. 

Each  commune  has  its  superintending-  committee,  in  which  the  magistrates  of 
the  commune  constitute  a  part.  The  law,  under  strong  penalties,  imposes  upon 
parents  the  obligation  of  sending  their  children  to  school ;  and  the  law  of  1819  is 
applied  to  all  the  ten  provinces  of  the  Prussian  dominion.  A  large  proportion  of 
the  regulations  enforced  by  the  law  of  1819  were  contained  in  enactments  of  the 
date  of  1718  and  1736  ;  and  this  system  of  public  instruction  has  elevated  the 
German  people  to  a  high  rank  in  the  scale  of  intelligence.  Many  other  states 
besides  Prussia,  such  as  Bavaria,  Saxony,  Hesse-Cassel,  Saxe-Weimar,  and 
Nassau,  have  followed  the  same  coercive  system ;  and  through  the  exertions  of 
M.  Cousin,  the  distinguished  French  professor,  the  Prussian  system  of  popular 
instruction,  as  digested  by  law  in  1819,  and  especially  the  system  of  primary 
Norman  schools,  for  educating  schoolmasters,  has  been  introduced,  and  essen- 
tially adopted  in  France,  in  the  beginning  of  1833.  These  Norman  schools  have 
been  found  the  most  efficient  means  of  raising  the  standard  of  primary  instruction 
in  Prussia,  Austria,  Bavaria,  Holland  and  Scotland.  The  former  French  law  of 
1816,  on  the  same  subject,  was  wanting  in  means  to  give  it  effect.  Rapport  sur 
Vetat  de  Viiistruction  publique  dans  quelqnes  pays  dc  V Allemagne  et  parti- 
culierement  en  Prusse,  par  M.  Victor  Cousin,  Consciller  d'Etat,  Professenr 
de  Philosop}de,  Membre  d^ Insiilutio7i,  &c.  This  report  was  translated  into 
EngUsh  by  Sarah  Austin,  and  pubhshed  in  New-York  in  1835.  It  was  made  to 
the  minister  of  public  instiuction  in  1831,  and  was  followed  by  a  supplementary 
report  in  1833,  affording  fresh  proofs  of  the  prosperity  of  prunary  instruction  in 
Prussia  under  the  coercive  system.  The  work,  as  translated,  is  deemed  so  highly 
valuable,  that  it  has  been,  by  the  order  of  the  legislatures  of  some  of  these  United 
States,  distributed  In  the  school  districts  at  the  pubhc  expense.  In  France,  every 
commune  is  obliged  to  have  a  school,  and  it  is  stated  that  there  are  28,196  com- 
munes which  have  school-houses,  and  only  8,991  which  have  not.  But  parents 
are  not  compelled  in  France,  as  in  Germany,  to  send  their  children  to  school,  and 
the  inhabitants  of  the  rural  districts  very  gi'eatly  neglect  it. 

'  It  has  been  uniformly  a  part  of  the  land  system  of  the  United  States  to  jiro- 
vide  for  public  schools.  By  the  ordinances  of  congress  under  the  articles  of  con- 
federation of  Mqy  20th,  1785,  and  of  July  13th,  1787,  respecting  the  territoiy  of 
the  United  States  north-west  of  the  river  Ohio ;  and  by  the  acts  of  congress  of 
March  30th,  1802,  ch.  40,  and  of  March  3d,  1803,  ch.  74,  for  the  admission  of 
Ohio  ;  and  the  act  of  April  19th,  1816,  ch.  57,  for  the  admission  of  Indiana;  and 
the  act  of  April  18th,  1818,  ch.  62,  for  the  admission  of  Illinois ;  and  the  act  of 
March  6th,  1820,  ch.  20,  for  the  admission  of  Missouri  into  the  Union,  it  was 
made  a  specific  condition,  among  other  things,  that  a  section  of  each  township 


^  The  states  of  Maine,  Massachusetts,  Vermont,  Connecticut,  New-York,  Penn- 
sylvania, Indiana,  Michigan,  Tennessee,  Arkansas  and  Alabama. 
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maintenance  of  public  schools  an  article  in  their  consti- 
tutions. In  New-England  it  has  been  a  steady  and  gov- 
erning principle,  from  the  very  foundation  of  the  colonies, 
that  it  was  the  right  and  duty  of  government  to  provide, 
by  means  of  fair  and  just  taxation,  for  the  instruction  of 
all  the  youth  in  the  elements  of  learning,  morals,  and  re- 
ligion. Each  town  and  parish  was  obliged,  by  law,  to 
maintain  an  English  school  a  considerable  portion  of  the 
year,  and  the  school  was  under  the  superintendence  of 
the  public  authority,  and  the  poorest  children  in  the  coun- 
try had  access  to  these  schools.*  Select  men  in  each 
town  were  to  see,  that  in  every  family,  children  and  ap- 


should  be  permanently  applied  for  the  use  of  public  schools.  So,  the  act  of  Feb- 
ruary 15th.  1811,  eh.  81,  relative  to  the  territory  of  Louisiana;  and  the  act  of 
March  3d,  1823,  ch.  28,  relative  to  the  territory  of  Florida ;  and  the  act  of  June 
23d,  1836,  ch.  120,  relative  to  the  admission  of  Ai-kansas  into  the  union,  all  pro- 
vided for  the  appropriation  of  lands  iu  each  township  for  the  use  of  public  schools. 
This  elevated  policy  of  the  federal  government,  (and  which  ajjplied  equally  to 
public  roads  and  highways,)  as  one  of  our  American  statesmen  (Mr.  Gushing) 
has  justly  observed,  was  "  a  noble  and  beautiful  idea  of  providing  wise  institu- 
tions for  the  unborn  millions  of  the  West ;  of  anticipating  their  good  by  a  sort  of 
parental  providence ;  and  of  associating  together  the  social  and  the  ten-itorial  de- 
velopment of  the  people,  by  incorporating  these  j^rovisions,  with  the  land  titles 
derived  from  the  public  domain,  and  making  school  resei-vations  and  road  reser- 
vations essential  parts  of  that  policy." 

*  Common  schools  for  each  town  were  instituted  in  Massachusetts  in  the  early 
settlement  of  the  colony,  and  the  general  instruction  of  children  was  made  a  pub- 
lic charge  and  duty.  The  colony,  as  the  United  States  have  since  done,  incorpo- 
rated public  instruction  and  improvement  with  her  land  titles ;  and  in  assigning 
townships  to  settlers,  it  was  the  practice  to  reserve  one  lot  for  schools  and  another 
for  parochial  uses.  The  first  legal  provision  for  enforcing  this  duty,  and  sustain- 
ing the  system  of  common  schools,  was  in  1C47  ;  and  Massachusetts  has  the 
honour  of  taking  the  lead,  in  this  countiy,  in  this  great  and  wise  policy.  .  Win- 
tkrop's  History  of  Neic-England,  vol.  ii.  p.  21.5.  This  compulsory  system  upon 
parents  and  masters  to  teach  their  children  and  servants  to  read,  and  with  some 
knowledge  of  the  scriptures,  and  of  the  capital  laws,  and  to  be  broughi:  up  in 
some  lawful  employment,  was  enforced  by  line  in  Massachusetts  by  the  act  of 
1642,  and  in  the  Plymouth  Colony  Laws,  1671.  Brigharri's  edit.  1836,  p.  270. 
The  compulsory  system  of  supporting  common  and  grammar  schools  in  each 
town,  is  sustained  to  this  day  in  Massachusetts,  and  enforced  by  indictment.  In 
1818,  the  inhabitants  of  the  town  of  Dedham  were  indicted  tried  and  convicted 
under  a  statute  of  1789,  of  the  offence  of  neglecting  for  a  year  to  keep  and  suj> 
port  a  grammar  school  to  instruct  children  in  the  Greek,  Latin  and  English 
languages.     16  Mass.  Rep.  141. 
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prentices  were  taught  to  read,  and  taught  a  knowledge 
of  the  capital  laws,  and  were  catechised  weekly.  In 
Massachusetts,  by  statute  in  1647,  each  town,  consisting 
of  fifty  householders,  was  directed  to  maintain  a  school  to 
teach  their  children  to  read  and  write,  and  every  town 
of  one  hundred  families  was  to  maintain  a  grammar 
school  to  fit  youth  for  the  college.'^  The  common  schools 
in  Massachusetts  have  been  kept  up  to  this  day,  by 
direct  tax  and  individual  subscription,  and  no  where,  in  a 
population  of  equal  extent,  has  common  elementary  edu- 
cation been  more  universally  difl^iised.  In  the  early  his- 
tory of  Connecticut  we  meet  with  similar  provident  pro- 
visions for  the  maintenance  of  public  schools.  In  the 
colony  of  New-Haven,  in  1656,  and  in  the  colony  of  Con- 
necticut, in  the  years  1650,  1672,  1677,  1690,  and  1700, 
laws  were  enacted  for  the  establishment  and  maintenance 
of  common  schools  ;  and  in  that  last  year,  their  common 
schools  were  placed  upon  a  permanent  foundation.'' 


*  See  Statutes  of  Massachusetts,  published  in  1675.  The  Plymouth  Colony 
Laws  confined  the  necessity  of  the  Latin  school,  to  the  county  towns.  See  Ply- 
mouth Colony  Laws,  edit.  1836,  p.  300. 

^  TrumbulV s  History  of  Connecticut,  vol.  i.  p.  303.  N.  A.  Review,  N.  S. 
vol.  vii.  p.  380,  381.  Pitkin' s  History  of  the  United  States,  \ol.  i.  p.  151.  He- 
vised  Statutes  of  Cowiecticut,  1821,  p.  397.  note.  One  of  the  early  statutes  of 
Connecticut,  contained  in  the  revised  code  of  1702,  p.  16,  declared,  that  "  the 
education  of  children  was  of  singular  behoof  and  benefit  to  any  people,"  and  it 
was  made  a  duty  in  the  select  men  and  grand-jurymen  of  the  several  towns,  to 
see  that  all  children  and  apprentices  were  taught  to  read  the  English  tongue, 
with  a  knowledge  of  the  capital  laws.  This  law  was  in  force  in  1784,  and  by 
capital  latvs  was  meant  the  criminal  code,  so  far  as  related  to  crimes  punishable 
with  death.  Every  town  of  70  householders  was  to  be  constantly  provided  with 
a  sufficient  schoolmaster  to  teach  children  to  read  and  write  ;  and  schoolmasters 
were  maintained  by  a  public  tax.  Statute  Laws  of  Connecticut,  1784,  p.  215. 
The  digest  of  the  system  of  school  societies  and  common  schools  in  1821  de- 
clared, that  all  parents,  and  those  who  have  the  care  of  children,  were  bound  to 
bring  them  up  to  some  honest  and  lawful  calling  or  employment,  and  to  have 
them  taught  to  read  and  write,  and  cypher  as  far  as  the  first  four  rules  of  arith- 
metic. Revised  Statutes  of  Coimecticut,  1821,  p.  107.  396.  Pennsylvania 
went  further  than  the  New-England  colonies  as  to  teaching  the  laws,  for  one  of 
its  earliest  provincial  acts  declared,  that  the  laws  of  the  province  "  should  be  one 
of  the  books  taught  in  the  schools  of  the  province."     Such  a  provision,  however, 
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The  state  of  Connecticut  has  a  very  large  school  fund, 
economically  and  judiciously  managed,  and  appropriated 
essentally  to  the  support  of  common  schools  ;  and  ordi- 
naiy  education  is  so  far  enforced  in  that  state,  that  if  pa- 
rents will  not  teach  their  children  the  elements  of  know- 
ledge, by  causing  them  to  read  the  English  tongue  well, 
and  to  know  the  laws  against  capital  offences,  the  select 
men  of  the  town  are  enjoined  to  take  the  children  from 
such  parents,  and  bind  them  oat  to  proper  masters,  to 
be  taught  some  useful  employment,  and  to  read  and 
write,  and  the  rules  of  arithmetic  necessary  to  transact 
ordinary  business.^ 


could  only  be  practicable  in  an  eaily  state  of  society,  when  the  statute  laws  were 
few  and  simple.  It  would  be  idle  and  absurd  to  introduce  as  text  books  into  our 
common  schools,  if  not  into  our  academies,  the  bulky  and  complicated  statute 
codes. 

^  During  the  twenty-seven  years  that  Chief  Justice  Reeve  was  in  extensive 
practice  in  Connecticut  as  a  lawyer,  he  informs  us,  he  never  met  with  but  one 
person  in  that  state  who  could  not  write.  The  Connecticut  school  fund  is  by 
the  constitution  of  that  state  declared  to  be  inviolate  and  perpetual.  In  1831  it 
amounted  to  $1,902,057,  yielding  a  yearly  income  of  $78,074.  The  whole  num- 
ber of  scholars  was  85,000  ;  and  as  the  entire  population  was  short  of  300,000 
souls,  this  public  charitable  fund  for  the  support  of  the  common  schools,  when 
considered  in  the  ratio  of  the  population,  was,  in  point  of  extent,  without  a  parallel. 
But  n  good  judge  and  zealous  writer  on  this  subject,  Mr.  J.  Orville  Taylor, 
author  of  the  valuable  treatise  entitled,  "  The  District  School,"  is  of  opinion,  that 
the  Connecticut  school  fund  has  operated  injuriously,  by  reason  of  its  veiy  mag- 
nitude. It  does  too  much  for  the  people,  or  it  does  not  do  enough.  It  damps 
all  individual  effort  for  the  common  schools,  and  the  establishment  cannot  do 
without  indi\adual  effort.  It  defrays  the  expense  of  the  district  schools  for  six 
months  in  the  year,  and  then  for  the  residue  of  the  year  the  common  schools  are 
sadly  neglected,  and  the  school-houses  closed.  See  his  Preface  to  the  American 
edition  of  M.  Cousiii's  report  on  public  instruction  in  Prussia.  Every  provi- 
sion of  the  kind  must  undoubtedly  be  pernicious,  if  it  e.xtinguishes  stimulus,  and 
leaves  the  inhabitants  contented  with  the  provision,  and  earless  and  indifferent  to 
all  further  exertion. 

Since  the  last  edition  of  this  work,  we  learn  from  the  report  of  Seth  P.  Beers, 
Esq.,  the  commissioner  of  the  Connecticut  school  fund,  made  to  the  legislature  in 
May,  1839,  that  the  capital  of  the  state  school  fund  amounted  in  April,  1838,  to 
$2,028,531;  and  the  number  of  children  between  4  and  16  years  of  age,  returned  to 
the  compti-oller  in  1838,  from  211  school  societies,  was  83,977  ;  and  the  di\ddend3 
from  the  school  fund,  for  the  year  ending  in  March,  1339,  was  $104,906,  being 
§  1  25  to  each  child.     In  addition  to  this  annual  distribution,  there  were  society 
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Massachusetts  had  not,  until  recently,  any  permanent 
school  fund,  yet  liberal  donations  were  made  for  the  sup- 


and  local  school  flmds — town  deposite  fund — school  society  tax — district  tax — and 
the  tax  on  parents  of  children  attending  school.  These  subordinate  funds  are 
stated  by  other  authority  to  amount  to  another  million  of  dollars,  and  of  which  the 
town  deposite  fund  has  a  capital  of  $764,670.  But  the  system  of  common  schools, 
so  beautiful  in  theory,  was  in  no  correspondent  degree  efficient  in  practice.  The 
report  of  the  Board  of  Commissioners  of  Common  Schools,  instituted  in  1838, 
and  made  to  the  legislature  of  Connecticut  in  May,  1839,  was  accompanied  by 
the  report  to  that  board  of  Henry  Ba-mard  2d,  secretary  to  the  board,  contain- 
ing a  laborious  and  thorough  examination  of  the  condition  of  the  common  schools 
in  every  part  of  the  state.  It  is  a  bold  and  startling  document  founded  on  the 
most  pains-taking  and  critical  inquiiy,  and  contains  a  minute,  accurate,  compre- 
hensive and  instructive  exibition  of  the  practical  condition  and  operation  of  the 
common  school  system  of  education. 

In  pointing  out  the  defects  in  the  organization  and  administration  of  the  school 
system,  his  object  was  to  have  them  met  and  removed,  and  to  establish  a  higher 
and  more  vigorous  standard  in  the  education,  examination  and  encouragement  of 
teachers.  He  stated  that  the  school  system  had  fallen  into  feeble  and  iiregular 
action,  and  a  wide-spread  apathy  prevailed  in  regard  to  the  condition,  and  pros- 
pects of  common  schools ;  that  the  reliance  on  the  public  funds  had  led  to  the 
almost  entire  abandonment  of  property  taxation  ;  that  private  schools,  supported 
by  men  of  property,  had  operated  most  injuriously  to  the  public  schools,  by  redu- 
cing their  means,  drawing  away  the  best  teachers  and  the  best  patronage,  and 
leading  to  the  abandonment  of  all  interest  in  them  by  some  of  the  most  intelligent 
families;  that  there  were  not  less  than  10,000  children  under  16  in  private 
schools,  at  an  aggregate  expense  of  not  less  than  $200,000  for  tuition  alone,  and 
more  than  was  paid  for  teachers'  wages  in  all  the  public  schools  of  the  state. 
This  alarming  fact  was  conclusive  evidence  of  the  low  condition  of  the  common 
schools,  and  tended  to  degrade  them  into  the  character  of  charity  schools — that 
those  parents  who  abandon  the  patronage  of  common  schools,  avoid  thereby  all 
the  expense  of  supporting  them  beyond  the  avails  of  the  public  money — that  the 
distribution  of  the  school  fund  di\'idends  had  not  been  in  a  way  to  excite  local 
exertion,  as  was  the  policy  in  the  states  of  New-York,  Ohio  and  Pennsylvania — 
that  there  were  211  school  societies,  and  1700  school  districts  in  the  state,  and 
yet,  in  10  of  the  largest  of  the  school  societies,  not  above  12  persons  attended  the 
election  of  school  officers,  though  these  societies  included  10,000  electors,  who 
voted  at  the  state  election — that  there  was  a  non-attendance  of  the  proper  chil- 
dren of  the  common  schools,  to  17,000,  and  it  was  a  frightful  fact,  showing  the 
want  of  general  interest  in  those  institutions — that  in  the  cities  and  populous 
districts,  school  money  was  drawn  on  nearly  twice  the  number  of  children  who 
attended  the  public  schools — that  more  than  one-eighth  of  all  the  children  are 
sent  to  private  schools,  and  one-sixth  of  all  the  children  are  in  no  school,  pubUc 
or  private — that  the  school  districts  were  injuriously  multiplied,  and  school-houses 
generally  badly  Ijuilt,  badly  arranged,  and  badly  located  ; — that  the  great  defects 
of  the  system,  and  the  inadequate  compensation  to  teachers,  and  their  short  time 
of  employment  in  the  year,  and  the  forbidding  and  discouraging  circumstances 
against  the  entrance  of  competent  teachers  into  common  schools,  and  the  great 
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port  of  grammar  schools,  ordained  by  law,  in  every  town 
of  the  state  of  a  certain  size  ;  and  common  schools  in  each 
town  were  supported  by  a  town  tax,  required  by  law  to 
be  raised.  In  1S34  provision  was  made  by  law  for  a 
permanent  school  fund,  to  be  limited  to  a  million  of 
dollars.*     Further  efforts  were  made  by  law  in  Massa- 


inducements  to  enter  private  schools  and  academies,  especially  of  female  teachers, 
have  contributed  to  this  degi-adation  of  common  schools — he  proposed  that  one- 
half  of  the  dividends  of  the  school  fund  should  be  proportioned  to  the  amount 
of  money  raised  by  the  school  societies,  or  to  the  number  of  children,  and  their 
actual  attendance  for  any  given  period — he  further  proposed  that  the  expense  of 
the  schools  should  be  made  to  fall,  not  exclusively  upon  those  who  send  their 
children,  but  upon  the  property  of  the  school  society,  or  town; — ^he  stated  that 
the  great  instnimentahty  to  the  prosperity  of  the  common  school  system,  Mas  good 
teachers,  and  that  they  could  be  procured  only  by  education  for  the  very  employ- 
ment and  by  higher  w?..5es — he  urged  that  a  seminary  for  teachers,  especially  for 
females,  with  a  model  school  annexed,  ought  to  be  endowed  by  the  state  and 
private  contribution,  and  he  pressed,  in  an  animated  manner,  the  necessity  of  the 
establishment  of  Norman  schools  for  the  education  of  teachers,  male  and  female, 
qualified  to  conduct  the  schools,  and  ho  held  out  the  example  of  the  efforts,  not 
only  in  Prussia,  Austria,  Bavaria,  Holland,  France  and  Scotland,  but  of  Nevtr- 
York,  Massachusetts,  Ohio  and  Pennsylvania,  as  well  worthy  of  imitation. 

The  above  report  was  so  impressive,  that  it  led,  in  1339,  to  further  legislative 
provision  "  concerning  schools,"  and  in  the  annual  reports  of  the  commissioners 
of  common  schools,  and  of  the  secretary  of  the  board,  in  May,  1840,  it  appears 
that  the  spirit  of  improvement  in  the  system  of  common  schools,  and  in  attention 
to  their  support  has  been  sensibly  excited.  This  is  cncourag'ing  information ;  we 
cannot  rely  on  the  efficacy  of  compulsoiy  legislation,  respecting  the  education  of 
children.  The  essential  means  of  success,  are  the  zealous  co-operation  of  parents, 
with  good  teachers,  well  educated  for  the  purpose,  and  with  good  books.  The 
object  of  popular  education  should  be  to  improve,  not  only  the  intellectual,  but 
the  moral  condition  of  children,  for  knowledge  without  practical  morality,  leads 
to  evil.  The  teachings  on  this  latter  subject,  should  rest  for  their  basis  on  the 
Bible,  as  containing  the  only  solid  foundation  of  religious  belief. 

*  The  Massachusetts  laws  concerning  common  schools  were  re-digested  in 
1826,  and  incorjjorated  into  the  Revised  Statutes  of  1835.  In  183C,  there  were 
in  Massachusetts,  2,517  school  districts,  and  4970  male  and  female  teachers ;  and 
146,539  children  between  four  and  sixteen  years  of  age  attended  in  that  year. 
The  common  schools  were  supported  by  a  tax  levied  by  the  towns  and  cities  re- 
spectively, amounting  to  $391,993,  and  by  voluntary  conuibutions  to  $47,593. 
The  towns  had  also,  all  of  them,  their  share  of  the  $20,000  interest  of  the  state 
school  fund.  And  in  addition  to  all  this,  the  amount  of  tuition  in  private  schools 
and  academies  was  estimated  for  that  year  at  $326,642,  and  the  number  of 
scholars  attending  those  latter  institutions  was  rated  at  28,752.  Bigelow's 
Abstract  for  1836.  In  1839  the  Massachusetts  school  fund  amounted  to 
$437,592. 
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chusetts,  in  1837  and  1838,  to  elevate  the  standard  of 
common  school  education,  by  the  establishment  of  a 
board  of  education,  and  the  gradual  formation  of  district 
school  libraries.*  Common  schools  are  established 
throughout  all  the  New-England  states,  and  they  are  sup- 
ported by  a  town  tax,  together  with  some  auxiliary  legis- 
lative provisions  and  permanent  funds.  It  is  computed 
that  in  the  six  New-England  states,  there  are  not  less 
than  half  a  million  of  children  who  receive  elementary 
instruction  yearly  in  the  common  schools. 

The  legislature  o^  New-Jersey,  by  statutes  in  1816,  1817, 
1818,  1819,  1821,  and  1828,  made  provision  for  the  es- 
tablishment and  gradual  increase  of  a  fund  for  the  sup- 
port of  free  schools  ;  and  in  1838,  they  organized  and 
reduced  to  practice  the  system  of  common  schools.  The 
trustees  of  the  school  fund,  (and  which,  in  1835,  amount- 
ed to  $344,000,)  were  directed  to  appropriate  annually 
out  of  the  income  of  that  fund,  $30,000  for  the  support 
of  public  schools,  and  the  same  was  to  be  apportioned 
among  the  counties  and  towns  in  a  ratio  to  their  tax  list. 
The  school  committee  in  each  town  were  to  divide  the 
same  into  school  districts,  and  trustees  for  the  several 
districts  were  to  be  chosen  to  carry  the  law  into  effect. 
The  money  for  each  school  district  was  to  be  apportioned 
in  the  ratio  of  the  number  of  children  between  five  and 
sixteen  years  of  age,  and  the  moneys  might  be  appropri- 
ated for  building,  renting,  and  repairing  school  rooms,  pur- 
chasing fuel,  furniture,  and  books,  and  paying  teachers= 
Each  town  was  authorized  at  its  annual  town  meeting  to 
raise,  by  tax,  such  further  sum,  not  exceeding  twice  the 
amount  received  from  the  school  fund,  as  might  be 
deemed  proper  for  the  support  of  public  schools.* 


*  The  necessity  of  better  educated  teachers,  and  a  more  thorough  moral  edu- 
cation, and  of  a  deeper  interest  to  be  taken  in  the  success  of  common  schools, 
was  eloquently  enforced  in  the  North  American  Review  iov  Octoher  1838,  art.  1. 

|»  Elmer's  Digest,  497—502. 
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This  is  a  feeble  system,  inasmuch  as  it  leaves  the  an- 
nuity to  be  appropriated  to  buildings,  fuel,  &c.,  which 
the  school  districts  or  town  should  supply  out  of  their 
own  resources,  and  by  which  the  compensation  to  com- 
petent teachers  must  greatly  suffer  ;  and  it  makes  no 
provision  for  the  education  of  teachers,  and  creates  no 
compulsory  duty  upon  the  towns  to  raise,  by  taxation, 
monies  in  aid  of  the  school  fund,  but  leaves  the  schools 
to  rest  upon  this  provision.  The  colony  law  of  East 
New- Jersey,  in  1693,  was  at  least  as  efficient,  when  it 
authorized  each  town  to  establish  and  levy  a  rate  for  the 
maintenance  of  a  schoolmaster.  These  defects  in  the 
New-Jersey  system  are  noticed  and  urged  in  the  annual 
report  of  the  trustees  for  1839. 

The  first  eminent  lawgiver  o^  Peji7is7jlvania  took  care 
to  incorporate,  with  the  frame  of  government  prepared 
for  that  province  in  16S2,  the  important  truth,  that  "  men 
of  wisdom  and  virtue,  were  requisite  to  preserve  a  good 
constitution,  and  that  these  qualities  did  not  descend  with 
worldly  inheritance,  but  were  to  be  carefully  propagated 
by  a  virtuous  education  of  youth."  A  law  was  passed 
a  very  few  years  after  the  colonists,  under  William  Penn, 
first  landed  upon  the  soil,  declaring  that  "  instruction  in 
good  and  commendable  learning,  is  to  be  preferred  before 
wealth."  And  the  law  enjoined  it  as  a  duty  upon  the 
several  county  courts,  to  see  that  all  the  children  in 
the  province,  Vv'ere  instructed  in  reading  and  writing, 
so  that  they  might  be  able,  at  least,  to  read  the  scrip- 
tures, and  it  imposed  a  penalty  of  £5  upon  every  parent, 
guardian,  or  overseer,  of  sufficient  estate  and  ability,  for 
every  child  not  thus  educated.  This  compulsory  provision 
was  afterwards  departed  from,  but  how  it  happened  we 
cannot  now  ascertain.^    The  present  constitution  of  Penn- 


a   Wharton's  Discourse  before  the  Alumni  of  the  University  of  Pennsyl- 
vania, 1836. 
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sylvania,  enjoins  it  upon  the  legislature  as  a  duty,  to  pro- 
vide by  law  for  the  establishment  of  schools  throughout 
the  state,  and  in  such  manner,  that  the  poor  may  be 
taught  gratis.  In  1831,  the  legislature  established  a 
school  fund  with  the  means  of  its  progressive  enlarge- 
ment, and  the  interest,  when  amounting  to  $100,000  an- 
nuall}^,  was  to  be  applied  to  the  support  of  common 
schools.  In  1838  there  were  about  230,000  children  in 
the  common  schools,  and  which  were  kept  open  about 
seven  months  in  the  year.  The  state  appropriation  for 
schools  in  1839,  was  $350,000,  and  a  hke  sum  was  to  be 
raised  by  taxes,  in  840  school  districts.'' 

The  state  of  Ohio,  in  1825,  commenced  the  establish- 
ment of  a  system  of  free  schools,  and  lands  to  the  esti- 
mated amount  of  half  a  million  of  acres  had  been  pre- 
viously set  apart  for  that  purpose.^  In  1839,  the  Ohio 
school  fund  amounted  to  $1,424,175.  In  Maryland  a 
law  in  favour  of  primary  schools  was  passed  in  1825, 
and  the  fund  provided  for  that  purpose  amounted,  in 
1831,  to  $142,663.  In  1796,  the  legislature  of  Virginia 
made  provision  for  the  establishment  and  support  of  ele- 
mentary schools  for  all  children,  rich  and  poor,  and  a 
similar  plan  was  adopted  by  the  legislature  in  1816,  and 
the  system  was  enlarged  in  1820,  but  it  was  not  a  com- 
pulsory system,  though  it  was  said  by  a  competent  judge 
to  be,  in  1836,  in  a  course  of  experiment  that  promised 
success.*^  In  South- Carolina  there  were,  in  1829,  513 
free  schools,  and  $37,000  appropriated  to  them.'i  In  the 
states  of  Indiana,  Illinois,  Missouri,  KentMchj,  Tetmessee, 
Mississippi,  Louisiana,  Georgia,  and  Alabama,  there  are 


a  See  in  Purdon's  Digest,  289 — 300,  the  various  statute  provisions  in  Penn- 
sylvania for  the  general  system  of  common  schools  and  for  the  common  school 
fun  t".,  and  for  the  education  of  the  poor. 

b    Statute  Laics  of  Ohio,  1829,  1838. 

<=  Dr.  Tucker,  in  his  Life  of  Jeiierson,  vol.  i. 

^  American  Jurist,  No.  4.  p.  391.  393.  JcffersorCa  Writings,  vol.  i.  39. 
American  Jurist,  No.  11. 
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funds  either  provided,  or  in   preparation,  for  common 
schools,  and  for  the  organization  and  government  of  them 
in  every  local  district.     In  Georgia^  by  statute  in  1821, 
half  a  million  of  dollars  was  appropriated  as  a  school 
fund,  one  half  for  the  support  of  free  schools,  and  the 
other  half  to  endow  county  academies.     In  1836,  one- 
third  of  the  surplus  fund  derived  from  the  United  States, 
was  added  to  the  school  fund,  and  a  committee  was  ap- 
pointed by  the  legislature  to  digest  and  report  a  plan  of 
common  school  education,  adapted  to  the  people  of  the 
state.     The  former  system  had  been  extremely  imper- 
fect and  miserably  executed.*     In  Kcntuchj,  the  system 
was  understood  to  be  prosperous,  and  in  1830,  there  were 
upwards  of  30,000  children  taught  in  the  common  schools, 
and  in  1839,  the  annual  income  of  the  school  fund  was 
$50,000.    The  constitution  of  Tennessee,  in  1835,  declared 
that  the  common  school  fund,  and  all  property  appropri- 
ated for  that  object,  should  be  a  perpetual  fund,  never  to 
be  diverted  to  any  other  use  than  the  support  and  encou- 
ragement  of  common  schools.     So  the  constitution  of 
Michigan  of  1835,  enforced  the  duty  which  had  been 
partly  anticipated  by  the  statute  of  April  18,  1833,  pro- 
viding for  the  laying  out  school  districts  in  each  town, 
and  the  assessment  of  taxes  for  the  erection  of  school- 
houses.     But  the  act  was  no  further  compulsory,  and 
yet  we  may  look  for  effectual  support  and  success  to  the 
cause  of  popular  education  in  that  state  ;  for  the  universi- 
ty of  Michigan  is  said,  by  the  learned  and  elegant  histo- 
rian of  that  state,"  to  be  founded  on  a  wider  scale,  and 
with  a  more  liberal  endowment,  than  any  other  on  this 
side  of  the  Atlantic. 

In  Lidiana,  a  very  provisional  act,  relative  to  schools  in 
the  congressional  townships,  was  passed  in  1838,  and 


a  Prince's  Dig.  2d  edit.  p.  19.  26,  27.  29. 

''  History  of  Michigan  by  James  H.  Lanman,  1839,  p.  247. 
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the  acts  of  1S32  and  1835,  contained  provisions  for  the 
encouragement  of  common  schools  and  county  semina- 
ries.^ The  capital  of  the  school  fund  was  stated  to  be  in 
1339,  two  million  of  dollars.  In  Mississippi,  by  a  series 
of  statutes,  common  schools  in  each  town  of  the  state  are 
directed  to  be  established  by  the  trustees  of  school  lands, 
reserved  in  each  township,  and  the  trustees  are  chosen 
by  the  resident  heads  of  families  in  each  township.'' 

From  this  brief  and  imperfect  review  of  some  of  the 
most  important  state  institutions  on  the  subject,  it  would 
appear  that  the  establishment  of  permanent  school  funds, 
and  the  zealous  and  efficient  support  of  common  schools, 
was  an  increasing  and  favourite  policy  throughout  the 
United  States,  and  special  provision  for  the  education  of 
common  teachers  was  a  matter  of  general  interest  an(i 
attention.*^ 


»  Revised  Statutes  of  Indiana,  1838,  p.  509.  546,  547.  558. 

^  Laws  of  Mississippi,  edit.  1S39,  by  Alden  &  Vanhcesen,  p.  376 — 381. 

•=  The  best  summary  that  I  have  seen  of  the  public  provision  made  for  the  sup- 
port of  common  schools  in  the  United  States,  and  the  one  most  full  in  details  of 
the  existing  system  in  each  state,  as  it  existed  in  1834,  is  to  be  found,  where  we 
should  not  naturally  have  expected  to  have  found  it — in  the  appendix  to  Mr. 
Crawford's  Report  on  the  Penitentiaries  of  the  United  States,  published  in 
London,  by  order  of  government,  during  the  year  1835.  His  reflections  upon 
the  value  and  defects  of  the  system  in  each  state  are  free  and  judicious.  A  bill 
for  the  general  education  of  the  poor,  by  the  establishment  of  common  schools, 
was  introduced  into  the  British  parliament,  in  1320,  by  Mr.  Brougham,  and  it 
appeared,  from  the  estimates  made  in  the  house  of  commons,  that  a  large  pro^ 
portion  of  the  children  of  England,  requiring  common  education,  were  without 
its  benefits.  The  bill  was  not  acted  upon,  though  supported  with  his  customary 
zeal  and  ability  by  that  distinguished  statesman.  (Aminal  Register,  for  1820, 
part  1.  p.  49 — 56.)  In  1829,  it  was  estimated  that  there  was  not  less  than  a 
million  and  a  half  of  the  children  of  the  humbler  classes  in  England  recei\'ing 
instruction  from  the  endowed  and  the  unendowed  schools,  and  the  Sunday  schools. 
In  1833,  the  business  of  popular  education  was  taken  up  in  the  British  parlia- 
ment, and  20,OOOZ.  voted  in  aid  of  it  for  the  erection  of  school-houses  ;  and  no 
aid  was  to  be  aiTorded,  till  one  half  of  the  estimated  expense  was  raised  by  private 
contribution.  It  was  found  that  private  liberality  outstripped  that  of  parliament, 
and  93  new  school-houses  were  erected  within  a  year.  In  May,  1835,  Lord 
Brougham  pressed  again  upon  parliament  the  necessity  of  further  and  more 
adequate  provision  for  common  schools,  and  he  considered  that  the  means  of  ele- 
mentary instruction  were  greatly  deficient.     He  introduced  resolutions,  declaring 
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The  laws  of  New- York,  on  this  subject,    require  a 
more  particular  consideration.     They  were  formerly  ex- 
ceedingly deficient,  and  there  was  no  legal  provision  for 
the  establishment  of  town  schools,  for  the  common  edu- 
cation of  children,  except  the  very  unimportant  authority 
given  to  the  overseers  of  the  poor,  and  two  justices,  to 
bind  out  poor  children  as  apprentices,  according  to  their 
degree  and  ability,  and  the  obligation  imposed  upon  their 
masters  to  learn  them  to  read  and  write.     But  since  the 
'  year  1795,   a  more   liberal  and  enlightened  spirit  has 
adorned  its  domestic  annals,  and  from  that  era  we  date 
the  commencement  of  a  great  and  spirited  effort  on  the 
part    of    government,    to    encourage    common    schools 
throughout  the  state.     The  annual  sum  of  50,000  dollars 
was  appropriated  for  five  years,  and  distributed  equally 
among  the  several  towns,  for  the  establishment  and  en- 
•couragement  of  schools,  for  teaching  children  the  most 
useful  and  necessary  branches  of  a  good  English  educa- 
tion.    A  sum  equal  to  one  half  of  the  sum  granted  by  the 
state  to  each  town,   was   directed  to  be  raised  by  each 
town  during  the  same  period,  for  an  additional  aid  to  the 
schools.'^     In  1S05,  a  permanant  fund  for  the  support  of 
common  schools  was  first  provided,*"  and  it  was  enlarged 


that  seminaries,  where  good  schoolmasters  might  be  trained,  ought  to  be  esta- 
bhshed,  and  infant  schools  ought  to  be  encouraged ;  yet  not  so  as  to  relax  the 
efforts  of  private  beneficence,  or  to  discourage  the  poorer  classes  of  the  people 
from  contributing  to  the  costs  of  educating  their  own  children.  The  introduction 
and  prosperous  establishment  of  common  schools,  by  the  Christian  missionaries, 
in  the  South  Sea  Islands,  and  especially  in  the  Sandwich  Islands,  within  the  last 
few  years,  is  a  fact  deeply  interesting.  The  rapid  transformation  of  the  natives 
of  those  islands,  from  being  savages  and  heathens  in  1320,  to  very  considerable 
pretensions  in  1830,  to  the  character  of  a  civilized  and  Christian  people,  is  very 
remarkable,  and  reflects  honour,  not  only  on  the  mild  and  teachable  disposition 
of  the  natives,  but  also  on  the  diligence,  discretion,  fidelity,  and  zeal,  with  which 
the  missionaries  have  devoted  themselves,  to  fulfil  the  purposes  of  their  trust. 

«  Act  of  9th  April,  1795,  ch.  75,  entitled  "  An  Act  for  the  Encouragement  of 
Schools." 

>>  Act  of  April  2d,  1805,  ch.  66. 
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by  subsequent  legislative  appropriations."  And  increas- 
ing anxiety  for  the  growth,  security,  and  application 
*200  of  the  fund,  and  a  deep  sense  of  its  *value  and 
importance,  were  constantly  felt.  In  1811,  the 
legislature^  took  measures  for  the  preparation  and  digest 
of  a  system  for  the  organization  and  establishment  of 
common  schools,  and  the  distribution  of  the  interest  of 
the  school  fund.  In  1812,"^  the  present  system  was  es- 
tablished, under  the  direction  of  an  officer  known  as  the 
superintendent  of  common  schools.  The  interest  of  the 
school  fund  was  directed  to  be  annually  distributed  among 
the  several  towns,  in  a  ratio  to  their  population,  provided 
the  towns  should  raise  a  sum  equal  to  their  proportion, 
by  a  tax  upon  themselves.  Each  town  was  directed  to  be 
divided  into  school  districts,  and  town  commissioners 
and  school  inspectors  were  directed  to  be  chosen,  and 
the  children  who  had  access  to  these  schools  were  to  be 
between  the  ages  of  five  and  fifteen  years. 

This  system  thus  established,  has  prospered  to  a  sur- 
prising degree.  In  1821,  the  fund  distributed  was 
$80,000,  in  addition  to  a  like  sum,  which  was  raised  by 
taxation,  in  the  several  school  districts,  and  applied  in 
the  same  way,  and  the  secretary  of  state  was  declared 
tobee:rq^cio  superintendent  of  common  schools.  In  1823, 
there  were  7382  school  districts,  and  consequently  as 
many  common  schools  ;  and  upwards  ol'  400,000  chil- 
dren, or  more  than  one  fourth  of  the  entire  population  of  the 
state,  were  instructed  in  these  common  schools.  The 
sum  of  $182,000,  and  upwards,  was  expended  in  that 
year,  from  the  permanent  school  fund,  and  the  moneys 
raised  by  town  taxes,  for  that  purpose,  in  the  support  of 
common  schools.     The  general  and  local  fund,  according 


a  Act  of  March  13th,  1807,  ch.  32. 

b  Act  of  April  9th,  1811,  ch.  246.  sec.  54. 

<^  Act  of  June  19th,  1812,  ch.  242. 
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to  the  report  of  the  superintendent  of  common  schools,  of 
the  8th  January,  1824,  amounted  to  $1,637,000;  and  it 
has  since  been  in  a  course  of  steady,  progressive  enlarge- 
ment. 

According  to  the  annual  report  of  the  superintendent 
of  common  schools,  made  in  Januar}'-,  1831,  there  were 
in  the  state  9,062  district  schools,  in  which  were  taught, 
during  the  year  1830,  499,429  children,  between 
five  and  sixteen  years  *of  age ;  and  the  general  *201 
average  of  instruction  was  for  the  period  of  eight 
months.  The  sum  appropriated  among  the  common 
schools,  in  the  year  1830,  was  $239,713,  of  which  $100,000 
was  derived  from  the  state  treasury,  and  the  residue  was 
raised  from  taxes  upon  the  towns,  and  from  local  funds. 
The  instruction  is  probably  very  scanty  in  many  of  the 
schools,  from  the  want  of  school  books  and  good  teachers ; 
but  the  elements  of  knowledge  are  taught,  and  the  foun- 
dations of  learning  are  laid."*     The  school  fund  is  solid 


*  On  the  1st  of  January,  183-5,  there  were  10,132  school  districts  in  the  state, 
and  541,401  children,  between  the  ages  of  five  and  sixteen,  were  taught,  in  1834, 
in  the  common  schools.  The  sum  of  $732,0-59,  (with  the  exception  of  a  few  thou- 
sand dollars  expended  in  the  city  of  New- York  upon  school-houses,)  was  paid,  in 
1834,  to  teachers  for  their  wages  ;  and  of  that  sum  $312,131  was  distributed  to 
the  common  schools  from  public  funds,  and  the  residue  was  contributed  by  the 
inhabitants.  The  surplus  revenue  of  the  literature  fund  is  directed  by  law  to  be 
distributed  by  the  regents  of  the  university  among  the  incorporated  academies 
under  their  care,  (of  which  there  were,  in  1833,  07,  with  5,506  students,)  for  the 
education  of  common  school  teachers.  It  was  computed  that  $3000  would  be 
annually  applied  for  that  object.  The  capital  of  the  common  school  fund  was,  in 
1839,  $1,978,069,  yielding  a  revenue  of  $282,472.  The  capital  of  the  hterature 
fund  was,  in  1839,  $268,164,  yielding  a  revenue  of  $48,109,  and  placed  at  the 
disposal  of  the  regents  of  the  university,  to  pay  tutors  in  the  academies  and  for 
instructing  teachers  of  common  schools. 

It  is  computed  that  the  state  employs  annually  10,000  common  school  teachers  ; 
and  the  legislature,  in  1835,  made  provision  to  facilitate  the  education  of  common 
school  teachers,  in  the  establishment  of  school  district  libraries,  and  furnishing 
each  school  with  the  report  of  the  regents  of  the  universit}',  on  the  education  of 
the  teachers.     Laws  of  New-York,  1835,  ch.  34.  and  ch.  80. 

In  1838  great  improvements  were  made  by  New- York  in  the  enlargement  and 
efficiency  of  the  system  of  popular  education.  The  governor  in  his  annual  mes- 
sage to  the  legislature  recommended  the  subject  to  their  consideration  in  a  for- 
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and  durable  ;  and  it  is  placed  under  the  guaranty  of  the 
constitution,  which  declares,*  that  "the  proceeds  of  all 
lands  belonging  to  this  state,  except  such  parts  thereof 
as  may  be  reserved  or  appropriated  to  public  use,  which 
shall  thereafter  be  sold  or  disposed  of,  together  with  the 
fund  denominated  the  common  school  fund,  shall  be  and 


cible  and  enlig-htened  manner ;  and  the  report  of  a  committee  of  the  house  of  as- 
sembly contained  a  liberal  and  comprehensive  plan  of  improvement,  which  was 
carried  essentially  into  eftect  by  the  act  of  April  17th,  1838,  cb.  237.     It  directed 
that  the  share  of  the  state  in  the  surplus  revenue  of  the  United  States,  under  the 
act  of  conn^i-ess  of  June  23d,  1836,  be  wholly  applied  to  the  pui-poses  of  educa- 
tion.    $110,000  thereof  was  to  be  annually  distributed  to  the  support  of  common 
schools,  but  upon  the  condition  that,  to  entitle  the'general  school  districts  to  their 
share  of  the  common  school  fund,  and  of  the  surplus  fund  coming  from  the  United 
States,  each  school  district  was  to  maintain  a  school  taught  by  a  qualified  teacher 
ibr  four  months  in  each  year.     The  further  sum  of  $55,000  was  to  be  appropriated 
by  the  trustees  of  the  school  districts  for  three  years  (and  which  was  enlarged  by 
the  act  of  1839,  ch,  177,  to  five  years)  for  the  purchase  of  a  district  library,  and 
after  that  time,  either  for  a  library,  or  for  the  payment'  of  teachers'  wages  in  the 
discretion  of  the  school  districts.     $5,000  were  also  appropriated  for  five  years, 
and  until  otherwise  directed  by  law,  to  Geneva  College  ;  and  the  like  sum  for  the 
like  period  to  the  University  in  New-Yoi-k,  for  the  payment  of  professors  and 
teachers  ;  and  $3,000  for  the  like  period  and  purpose  to  Hamilton  College  ;  and 
the  further  sum  of  $28,000  of  the  like  surplus  to  the  litcratuie  fimd,  and  which, 
with  the  $12,000  of  the  then  existing  literature  fund,  was  directed  to  be  annually 
distributed  by  the  regents  among  the  academies  and  incorporated  schools  subject 
to  their  visitation  ;  but  the  latter  grant  was  upon  the  condition  that  a  suitable 
building  for  each  academy  was  erected  and  finished,  and  a  suitable  library  and 
philosophical  apparatus  furnished  and  a  proper  preceptor  employed,  and  the 
whole  to  be  of  the  value  of  at  least  $2,500  ;  and  it  was  further  provided,  that 
every  academy  so  receiving  a  sum  equal  to  $700  a  year,  should  maintain  a  de- 
partrrient  for  the  instruction  of  common  school  teachers.     The  residue  of  the  in- 
come was  to  be  annually  added  to  the  capital  of  the  common  school  fund  and 
duly  invested.     In  183.9  further  provision  was  made  that  whenever  the  supervi- 
sors of  any  county  should  omit  in  any  year  to  raise  by  tax  a  sum  equal  to  that 
apportioned  to  the  towns  of  the  county  under  the  common  school  system,  by  the 
superintendent  of  common  schools,  the  school  monies  appropriated  for  such 
county  should  be  withheld,  or  so  much  of  that  proportion  as  the  county  should 
not  raise.     The  superintendent  was  to  appoint  visitors  for  the  common  schools  of 
the  counties,  and  at  the  request  of  the  trustees  to  select  the  library,  and  provi- 
sion was  made  for  the  use  and  preservation  of  the  books  of  school  district  libra- 
ries.    Acts  of  April  15th,  1839,  ch.  177,  and  May  3d,  1839,  ch.  330.     These 
wise  and  enlightened  provisions  do  great  honour  to  the  educational  policy  of 
New-York.     In  1839  more  than  100,000  volumes  of  useful  books  were  dissemi- 
nated through  the  10,000  school  districts  in  New-York. 
•  Art.  7.  sec.  10. 
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remain  a  perpetual  fund,  the  interest  of  which  shall  be 
inviolably  appropriated  and  applied  to  the  support  of  com- 
mon schools,  throughout  this  state." 

Such  provisions  for  the  universal  diffusion  of  common 
and  useful  instruction,  may  be  contemplated  with  pride, 
and  cheering  anticipations.  But  the  splendid  provision 
which  has  been  made  in  some  of  the  states,  and  espe- 
cially in  Connecticut  and  New-York,  for  the  support  of 
common  schools,  ought  not  to  relax  the  efforts  of  parents 
and  guardians,  and  of  the  community  at  large,  to  en- 
courage and  sustain  a  more  thorough  and  elevated  sys- 
tem of  education.  They  ought  not  to  remain  contented 
with  the  means  the  state  fund  affords,  of  instruction, 
without  taxation  and  without  expense.  The  true  pro- 
vince of  a  school  fund,  is  not  to  supersede,  but  to  en- 
courage and  stimulate  the  proper  efforts  of  parents  and 
town  authorities,  in  sustaining  and  perfecting  the  system 
of  common  school  education.  Individuals  ought  to  co- 
operate with  the  public  authorities,  and  a  wise  and  pa- 
triotic legislature  cannot  cease  to  patronize  and  endow 
academies  and  colleges,  and  render  the  elements  of  sci- 
ence, and  the  higher  branches  of  education  accessible  in 
every  state.  Without  a  large  portion  amongst  us, 
of  men  of  superior  *education,  who  can  teach  the  *202 
teachers  of  common  schools,  we  cannot  expect  that 
the  great  duties  appertaining  to  public  trusts,  will  con- 
tinue to  be  discharged,  with  the  requisite  skill,  ability, 
and  integrity.  It  is  not  common  schools  alone  ;  (for  they 
must,  of  necessity,  be  confined  to  very  humble  teaching ;) 
it  is  the  higher  schools,  academies  and  colleges,  that  must 
educate  those  accomplished  men,  who  are  fit  to  lead  the 
public  councils,  and  be  intrusted  with  the  guardianship 
of  our  laws  and  liberties,  and  who  can  elevate  the  cha- 
racter of  the  nation.'' 


«  President  Humphrey  justly  remarks  that  it  was  a  great  oversight  when  the 
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The  remaining  branch  of  parental  duty,  consists  in 
making  competent  provision,  according  to  the  condition 
and  circumstances  of  the  father,  for  the  future  welfare 
and  settlement  of  the  child;  but  this  duty  is  not  suscep- 
tible of  municipal  regulations,  and  it  is  usually  left  to  the 
dictates  of  reason  and  natural  affection.  Our  laws  have 
not  interfered  on  this  point,  and  have  left  every  man  to 
dispose  of  his  property  as  he  pleases  ;  and  to  point  out, 
in  his  discretion,  the  path  his  children  ought  to  pursue. 
The  writers  on  general  law  allow,  that  parents  may  dis- 
pose of  their  property  as  they  please,  after  providing 
*203  for  the  necessary  maintenance  of  their  infant  *chil- 
dren,  and  those  adults,  who  are  not  of  ability  to  pro- 
vide for  themselves.^  A  father  may,  at  his  death,  devise 
all  his  estate  to  strangers,  and  leave  his  children  upon 
the  parish,  and  the  public  can  have  no  remedy  by  way 
of  indemnity  against  the  executor.  "I  am  surprised," 
said  Lord  Alvanley,''  "  that  this  should  be  the  law  of 
any  country,  but  I  am  afraid  it  is  the  law  of  England." 

II.   Of  the  rights  of  parents. 

The  rights  of  parents  result  from  their  duties.  As  they 
are  bound  to  maintain  and  educate  their  children,  the 
law  has  given  them  a  right  to  such  authority;  and  in  the 
support  of  that  authorit}^  a  right  to  the  exercise  of  such 
discipline  as  may  be  requisite  for  the  discharge  of  their 
sacred  trust.  This  is  the  true  foundation  of  parental 
power  ;  and  yet  the  ancients  generally  carried  the  power 


Connecticut  school  fund  of  two  million  of  dollars  was  established,  that  the  acade- 
mies were  not  brought  in  for  a  share  of  the  income ;  and  that  it  was  a  wise  pro? 
vision  in  the  school  laws  of  New-York,  which  empowers  the  regents  of  the  uni- 
versity to  help  the  academies  of  that  state. 

*  Pvff.  Droit  de  la  Nature,  lib.  4.  ch.  11.  sec.  7. 

•"  5  Vesey,  444.  See  infra,  p.  327,  and  vol.  iv.  p.  502,  503,  as  to  the  provi- 
sion made  by  the  laws  of  ancient  Athens  and  Rome,  for  children,  out  of  the  es? 
tates  of  ihevr  parents, 
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of  the  parent  to  a  most  atrocious  extent  over  the  person 
and  liberty  of  the  child.  The  Persians,  Egyptians, 
Greeks,  Gauls,  and  Romans,  allowed  to  fathers  a  very 
absolute  dominion  over  their  offspring;  bnt  the  Romans,- 
according  to  Justinian,  exceeded  all  other  people,  and  the 
liberty  and  lives  of  the  children  were  placed  within  the 
power  of  the  father.*  It  was  not,  however,  an  ab- 
solute *license  of  power  among  the  Romans,  to  be  *204 
executed  in  a  wanton  and  arbitrary  manner.  It 
was  a  regular  domestic  jurisdiction,  though  in  many  in- 
stances, this  paternal  power  was  exercised  without  the 
forms  of  ju.stice.  The  power  of  the  father  over  the  life 
of  the  child,  was  weakened  greatly  in  public  opinion  by 
the  time  of  Augustus,  under  the  silent  operation  of  refined 
manners  and  cultivated  morals.  It  was  looked  upon  as 
obsolete,  when  the  pandects  were  compiled.''  Bynker- 
shoeck  was  of  opinion,  that  the  power  ceased  under  the 
Emperor  Hadrian.  The  Emperor  Constantino  made  the 
crime  capital  as  to  adult  children.  In  the  age  of  Taci- 
tus, the  exposing  of  infants  was  unlawful,  but  merely 
holdins:  it  to  be  unlawful,  was  not  sufficient.*^  When  the 
crime  of  exposing  and  killing  infants  was  made  capital, 
under  Valentinian  and  Valens,  then  the  practice  was 
finally  exterminated,'^  and  the  paternal  power  reduced  to 


»  Inst.  1.  9.  De  Patria  Potestafe.  Law  of  the  Twelve  Tables.  See  vol. 
i.  p.  524,  note.  Taylor'' s  Elcmeyits  of  the  Civil  Laic,  p.  395.  397.  402.  Voyage 
du  Anacharsis  en  Greece,  tome  iii.  ch.  26.  Ca:sar  de  Bel.  Gal.  lib.  \\.  ch.  18. 
Infanticide  was  the  horrible  and  stubborn  vice  of  almost  all  antiquity.  Gibbon's 
History,  vol.  viii.  p.  55 — 57.  Noodt  de  Partus  Expositione  et  Nece  apud 
v'eteres ;  and  which  is  considered  to  be  a  singular  work  of  great  accuracy  on  this 
subject.  Sallust  mentions  the  extreme  exercise  of  the  paternal  power  at  Rome, 
as  a  thing  of  course,  and  without  any  observation.  In  his  erai  Fulvius  Senaioris 
jilius,  retractum  ex  itinere  parens  necari  Jussit.     Sal.  Bel.  Cat.  ch.  39. 

^  Liceat  eos  exheredare,  qiios  occidere  licebat.     Dig.  28.  2.11. 

*=  Numerum  liberorumjinire,  aut  qiiemqiiam  ex  agnatis  nccare,  flagitium. 
kabetur,  plusque  ibi  bonl  mores  valent,  quain  alibi  bona  leges.      Tac.  de  Mor. 
Ger.  ch.  19. 

''  Dr.  Taylor,  in  his  Elements  of  the  Civil  Laic,  p.  403 — 406,  gives  a  concise 
history  of  the  progress  of  the  Roman  juiisprudence,  in  its  efforts  to  destroy  this- 
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the  Standard  of  reason,  and  of  our  own  municipal  law, 
which  admits  only  the  Jus  domesticce  anendationis,  or  right 

of  inflicting  moderate  correction,  under  the  exercise 
*205  of  a  sound  discretion.^     In  every  *thing  that  related 

to  the  domestic  connexions,  the  English  common 
law  has  an  undoubted  superiority  over  the  Roman. 
Under  the  latter,  the  paternal  power  continued  during 
the  son's  life,  and  did  not  cease  even  on  his  arriving  at 
the  greatest  honours.  The  son  could  not  sue  without  his 
father's  consent,  or  marry  without  his  consent;  and  what- 
ever he  acquired,  he  acquired  for  the  father's  advantage  ; 
and  in  respect  to  the  father,  the  son  was  considered 
rather  in  the  light  of  property,  than  as  a  rational  being. 
Such  a  code  of  law  was  barbarous  and  unfit  for  a  free 
and  civilized  people  ;  and  Justinian  himself  pronounced 
it  inhuman,  and  mitigated  its  rigour  so  far  as  to  secure 
to  the  son  the  property  he  acquired  by  any  other  means 
than  by  his  father  ;  and  yet  even  as  to  all  acquisitions  of 
the  son,  the  father  was  still  entitled  to  the  use.'' 

The  father,  and  on  his  death,  the  mother,  is  generally 
entitled  to  the  custody  of  the  infant  children,  inasmuch 
as  they  are  their  natural  protectors,  for  maintenance  and 
education.^     But  the  courts  of  justice  may,  in  their  sound 


monstrous  power  of  the  parent;  but  Bynkershoeck  has  composed  a  regular 
treatise,  with  infinite  learning,  on  this  subject.  It  is  entitled,  Opusculum  de  jure 
occidendi,  vendendi,  et  e-xponciidi  liberos  apud  veferes  Romanos.  Opera, 
tome  i.  p.  346 ;  and  it  led  him  into  some  controversy  with  liis  predecessor',  the 
learned  Noodt,  on  the  doubtful  points  and  recondite  learning,  attached  to  that 
discussion.  Heineccius,  in  his  Syntagma  Antiq.  Rom.  Jiir.  lib.  i.  tit.  9. 
Opera,  tome  iv.,  has  also  given  the  hlstoiy  of  the  Roman  jurisprudence,  from 
Romulus  to  Justinian,  relative  to  this  tremendous  powor  of  the  father,  and  which, 
he  says,  was  justly  termed,  by  the  Roman  authors,  patria  majestas. 

»  i  Ha^ok.  P.  C.  h.  i.  ch.  CO,  sec.  23. 

>>  IitsL  2.  9.  1. 

<=  The  father  is  entitled  to  the  custody  of  his  legitimate  children,  to  the  exclu- 
sion of  their  mother,  though  they  be  within  the  age  of  nurture.  R.  v.  Greenhill, 
6  Neville  ^  Manning,  244.  4  Adolp.  4.  Ellis,  624.  S.  C.  If  the  child  be 
brought  up  on  habeas  corpus,  and  be  of  an  age  to  exercise  a  choice,  the  court 
will  leave  him  to  elect  where  he  will  go.     If  not,  he  goes  to  the  father,  unless  ha 
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discretion,  and  when  the  morals,  or  safety,  or  interests 
of  the  children  strongly  require  it,  withdraw  the  infants 
from  the  custody  of  the  father  or  mother,  and  place  the 
care  and  custody  of  them  elsewhere.''     So  the  power 
allowed  by  law  to  the  parent  over  the  person  of  the  child, 
may  be  delegated  to  a  tutor  or  instructor,  the  better  to 
accomplish  the  purposes  of  education.''     The  father,  and 
in  certain  cases,  the  mother,  had,  at  common  law,  as 
guardian  in  socage,  a  right  to  the  custody  of  the  estate  of 
the  heir  during  his  minority,  and  to  take  the  rents  and 
profits  thereof,  as  will  be  more  fully  shown  in  the  next 
lecture  ;  and  generally  in  this  country,  the  father 
may,  by  deed  or  will,  *dispose,  after  his  death,  of  *206 
the  custody  and  tuition  of  his  children,  under  age. 
This  power  was  originally  given  by  the  English  statute 
of  12  Charles  II.  c.  24  ;  and  the  person  so  invested,  may 
take  the  care  and   management  of  the  estate,   real  and 
personal,   belonging  to  the  infants  ;  and  may  maintain 
actions  against  any  person  who  shall  wrongfuU}^  take  or 
detain  them  from  his  custody. 

This  power  of  the  father  ceases  on  the  arrival  of  the 


had  abused  the  right  to  the  custody  of  his  child,  or  there  be  an  apprehension 
of  cruelty,  or  some  exhibition  of  gross  profligacy,  or  want  of  ability  to  provide 
for  his  children.  The  people  ex  rc/ai.  Nickerson,  ID  IVcndel/,  16.  But  if  the 
parents  Hve  in  a  state  of  separation  without  being  divorced,  and  without  the  fault 
of  the  wife,  the  courts  mat/,  on  the  application  of  the  mother,  award  the  custody 
of  the  child  to  the  mother,  according  to  the  provision  of  the  New-York  R.  S. 
vol.  ii.  148,  sect.  1,  2. 

»  Matter  of  Wollstonecraft,  4  Johns.  Ch.  Rep.  80.  Commonwealth  v. 
Addicks,  5  Binney's  Rep.  520.  Ex  parte  Grouse,  4  Wharton,  9.  United 
States  V.  Green,  3  Mason's  Rep.  482.  Case  of  Wcllesley  v.  Duke  of  Beaufort, 
2  Russell's  Rep.  1.  The  State  v.  Smith,  6  Greenleafs  Rep.  462.  See,  also, 
infra,  p.  220,  221,  note. 

•>  A  schoolmaster,  who  stands  in  that  character  loco  parentis,  may  in  proper 
cases  inflict  modei-ate  and  reasonable  chastisement.  The  State  v.  Pendergi'ass, 
2  Dev.  4-  Battle,  365.  The  father,  even  with  the  consent  of  the  managers  of  a 
house  of  refuge,  cannot  commit  a  child  to  their  custody,  unless  that  child  be 
adjudged  a  proper  subject  for  such  a  place  by  due  course  of  law.  Commonwealth 
V.  M'Keagy,  1  Ashmead's  Rep.  248. 
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child  at  the  age  of  majority,  which  has  been  variously 
established  in  different  countries,  but  with  us  is  fixed  at 
the  age  of  twenty-one ;  and  this  is  the  period  of  majority 
now  fixed  by  the  French  civil  code.*  In  this  respect,  the 
Napoleon  code  was  an  improvement  upon  the  former  law 
of  France,''  which,  in  imitation  of  the  civil  law,  continued 
the  minority  to  the  end  of  twenty-five  years. 

In  case  of  the  death  of  the  father  during  the  minority 
of  the  child,  his  authority  and  duty,  by  the  principles  of 
natural  law,  would  devolve  upon  the  mother  ;  and  some 
nations,  and  particularly  the  French,  in  their  new  civil 
code,*"  have  so  ordained.  The  father  is,  however,  under 
the  French  law,  allowed,  by  will,  to  appoint  an  adviser 
to  the  mother,  without  whose  advice,  she  can  do  no  act 
relating  to  the  guardianship.  This  is  analogous  to  our 
law,  which  allows  the  father,  and  the  father  only,  to 
create  a  testamentary  gaurdianship  of  the  child.  But  if 
there  be  no  such  testamentary  disposition,  the  mother, 
after  the  father's  death,  is  entitled  to  the  guardianship  of 
the  person,  and  in  some  cases  of  the  estate  of  the  infant, 
until  it  arrives  at  the  age  of  fourteen,  when  it  is  of  suffi- 
cient age  to  choose  a  guardian  for  itself.*^  In  New- 
*207  York,  *the  mother  is,  in  that  case,  b}'^  statute,  enti- 
tled to  the  guardianship  of  the  estate.^ 

HI.   Of  the  duties  of  children^ 

The  duties  that  are  enjoined  upon  children  to  their 
parents,  are  obedience  and  assistance  during  their  own 
minority,  and  gratitude  and  reverence  during  the  rest  of 
their  lives.  This,  as  well  as  the  other  primary  duties  of 
domestic  fife,  have  generall}^  been  the  objects  of  munici- 


•  No.  488. 

''  Instit.  Droit  Francais,  par  Argou,  h.  i.  ch.  7 . 
«  No.  390—402. 

^  Liu.  sec.  123.     3  Co.  38.     Co.  Litt.  84.  b.     2  Atk.  14.     3  Com.  Dig.  tit. 
Guardian,  B.  D.  E.     7  Vesey^  348. 

*  N.  Y.  Revised  Statutes,  vol.  i.  p.  718,  sec.  5. 
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pal  law.  Disobedience  to  parents  was  punished  under 
the  Jewish  law  with  death  ;°  and  with  the  Hindoos,  it 
was  attended  with  the  loss  of  the  child's  inheritance.'' 
Nor  can  the  classical  scholar  be  at  a  loss  to  recollect  how 
assiduously  the  ancient  Greeks  provided  for  the  exercise 
of  filial  gratitude.  They  considered  the  neglect  of  it  to 
be  extremely  impious,  and  attended  with  the  most  cer- 
tain effects  of  divine  vengeance.'^  It  was  also  an  object 
of  civil  animadversion.  Solon  ordered  all  persons  who 
refused  to  make  due  provisions  for  their  parents  to  be 
punished  with  infamy  ;  and  the  same  penalty  was  in- 
curred for  personal  violence  towards  them.**  When  chil- 
dren undertook  any  hazardous  enterprise,  it  was  custom- 
ary to  engage  a  friend  to  maintain  and  protect  their 
parents;  and  we  have  a  beautiful  allusion  to  this  custom 
in  the  speech  which  Virgil  puts  into  the  mouth  of  Eury- 
alus,  when  rushing  into  danger.^ 

The  laws  of  New- York  have,  in  some  small  de-        ■ 
gree,  taken  *care  to  enforce  this  duty,  not  only  by  *20S 
leaving  it  in  the  power  of  the  parent,  in  his  discre- 
tion, totally  to  disinherit,  by  will,  his   ungrateful  chil- 
dren ;  but  by  compeUing  the  children,  (being  of  sufEcient 
ability,)  of  poor,  old,  lame,  or  impotent  persons,  not  able 
to  maintain  themselves,  to  relieve  and   maintain  them.*" 
This  is  the  only  legal  provision  made  (for  the  common 
law  makes  none)  to  enforce  a  plain  obligation  of  the  law 


»  Deut.  c.  21.  18. 

*>  Gentoo  Code,  by  Halhed,  p.  64.  The  first  emigrants  to  Massachusetts  fol- 
lowed the  Jewish  law,  and  made  filial  disobedience  a  capital  crime.  Governor 
Hutchinson,  in  his  History  of  Massachusetts,  vol.  i.  p.  441,  says,  that  he  had 
met  with  but  one  conviction  imder  that  sanguinary  law,  and  that  offender  was 
reprieved. 

■=  Iliad,  b.  9.  V.  454.  Odyss.  b.  2.  v.  134.  Hesiod's  Oper.  4-  Die.  b.  1.  v. 
183—186. 

<*  Potter's  Greek  Antiq.  vol.  ii.  p.  347—351. 

*   Tu,  oro,  solare  inopem  et  succurre  relicta:.     JEneid,  9,  283. 
■.    '  N.  Y.  Revised  Statutes,  vol.  i.  p.  614. 
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of  nature.*  It  has  more  than  once  been  held  in  this 
country,  after  a  critical  examination  of  authorities,  that 
a  moral  obligation,  without  some  pre-existing  legal  obli- 
gation applicable  to  the  subject  matter,  was  not  a  suffi- 
cient consideration  for  a  promise  ;  and,  consequently, 
that  the  promise  of  a  son  to  pay  for  past  expenditures  in 
relief  of  an  indigent  parent,  or  of  a  father  to  pay  for  the 
relief  of  a  poor  and  sick  son,  who  was  of  age  and  indi- 
gent, and  not  a  member  of  his  family,  was  not  binding 
in  law.'' 

IV.  Of  iUegiiimate  children. 

I  proceed  next  to  examine  the  situation  of  illegitimate 
children,  or  bastards,  being  persons  who  are  begotten 
and  born  out  of  lawful  wedlock. 

These  unhappy  fruits  of  illicit  connexion  were,  by  the 
civil  and  canon  laws,  made  capable  of  being  legitimated 
by  the  subsequent  marriage  of  their  parents ;  and  this 
doctrine  of  legitimation  prevails  at  this  day  with  diffe- 
rent modifications,  in  France,  Germany,  Holland, 
*209  and  Scotland.*^  But  *this  principle  has  never  been 
introduced  into  the  Enghsh  law;'^  and  Sir  William 


a  Le  Blanc,  J.,  4  Easf  R.  84.  Edwards  v.  Davis,  16  Johns.  Rep.  281.  Rex 
V.  Munden,  Str.  Rep.  190. 

b  Mills  V.  Wymai!,  3  Pick.  Rep.  207.     Cook  v.  Bradley,  7  Conn.  Rep.  57. 

•=  Cousfovmicr  de  Normcndie,ch.27.  2  Domai.  'S61.  Code  Civil,  Ko.  331. 
1  Ersk.  Inst.  lie.  Inst.  1.  10.  13.  Code,  5.  27.  10.  Butler's  note  181  to  lib. 
3  Co.  Lilt.  Voet,  Com.  ad  Pand.  2o.  7.  sec.  C  and  11.  Dissertatioji  dans 
laqnelle  on  discutc  Ics  Principes  du  Droit  Romain,  ct  du  Droit  Francois,  par 
rapport  aux  Batards.  Oeuvres  de  Chancelier  D'Aguesseau,  tome  vii.  381. 
470. 

^  In  Doe  ex  dcm.  Birtwhistle  v.  Vardill,  5  Barnw.  t^-  Cress.  438,  it  ivas  held, 
that  a  child  born  in  Scotland  of  unmarried  parents  domiciled  there,  and  who 
afterwards  mairy,  could  not  inherit  lands  in  England,  for  the  English  law  does 
not  recognize  the  legitimacy,  by  foreign  law  and  by  marriage,  of  persons  so  born. 
But  the  case  was  afterwards  carried  up  on  error  to  the  house  of  lords,  and  though 
the  twelve  judges  gave  their  opinion  to  the  lords  that  the  judgment  was  correct, 
yet  Lord  Chancellor  Brougham  suggested  doubts,  and  a  further  argument  was 
ordered  before  the  lords.  Birtwhistle  v.  Vardill,  9  Bligh.  R.  72 — 88.  The 
principle  which  Lord  Brougham  contended  for  was,  that  the  law  of  the  country 
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Blackstone*  has  zealously  maintained,  in  this  respect,  the 
superior  policy  of  the  common  low.''  We  have,  in  rela- 
tion to  this  subject,  a  memorable  case  in  English  his- 
tory. When  the  English  bishops,  in  the  reign  of  Hen. 
III.,  petitioned  the  lords,  that  they  would  consent  that 
persons  born  before  matrimony  should  be  legitimate,  as 
well  as  those  born  after  matrimony,  in  respect  to  heredi- 
tary succession,  inasmuch  as  a  canon  of  the  church  had 
accepted  all  such  as  legitimate,  so  far  as  regarded  the 
right  of  inheritance,  the  earls  and  barons  with  one  voice, 
answered,  quod  nolunt  leges  AnglicB  mutare,  qua.  hue  usque 
usitatce  sunt  et  aj^probata.'^ 

Selden,  in  his  Dissertation  upon  Fleta,^  mentions,  that 
the  children  of  John  of  Gaunt,  Duke  of  Lancaster,  born 
before  marriage,  were  legitimated  by  an  act  of  parlia- 
ment in  the  reign  of  Richard  II.,  founded  on  some  obscure 
common  law  custom  ;  and  Barrington,  in  his  Observations 
upon  the  Statutes,^  speaks  of  the  Roman  law  on  this  sub- 
ject as  a  very  humane  provision  in  favour  of  the  innocent. 
The  opposition  of  the  English  barons  to  the  introduction 
of  the  rule  of  the  civil  law,  is  supposed  to  have  arisen, 


where  the  marriage  of  the  parents  and  the  birth  of  the  child  took  place,  deter- 
mined the  legitimacy  of  the  child,  and  that  if  by  the  lavv  of  the  place  the  mar- 
riage had  a  retrospective  effect,  and  by  fiction  of  law,  held  the  child  to  have  been 
born  in  lawful  wedlock,  that  the  English  courts  ought  so  to  regard  it,  and  that  he 
was  entitled  to  take,  as  lawful  heir,  his  father's  inheritance  in  England.  By  the 
Scotch  law,  the  subsequent  marriage  in  Scotland  of  the  parents,  will  not  legiti- 
mate the  previous  issue  born  in  a  countiy  where  such  marriage  does  not  render 
legitimate  such  issue.  Bell's  Principles  of  the  Law  of  Scotland,  sect.  1628, 
vide  post.  p.  430. 

■  Com.  vol.  i.  p.  455. 

•>  It  is  a  remarkable  fact,  that  in  many  of  the  United  States,  the  rule  of  the 
civil  law,  that  ante-nuptial  children  are  legitimated  by  the  father's  marriage  to  the 
mother  and  recognition  of  the  children,  prevails,  in  opposition  to  the  common 
law,  viz.  :  In  Vermont,  Maryland,  Virginia,  Georgia,  Alabama,  Mississippi, 
Louisiana,  Kentucky,  Missouri,  Indiana,  Illinois  and  Ohio.  Griffith's  Laic  Reg. 
passim. 

«  Stat,  of  Merton,  20  Hen.  III.  ch.  9.  jj  1^  I . 

d  Ch.  9.  sec.  2.  ■       J     ^'  ,   ' 

e  P.  38.  . 

Vol.  II.  33 
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not  SO  much  from  any  aversion  to  the  principle  it- 
*210  self,  as  to  the  sanction  which  *would  thereby  be 
given  to  the  superiority  of  the  civil  over  their  own 
common  law.  In  the  new  civil  code  of  France,*  the  rule 
of  the  civil  law  is  adopted,  provided  the  illegitimate  chil- 
dren were  not  offsprings  of  incestuous.or  adulterous  in- 
tercourse, and  were  duly  acknowledged  by  their  parents 
before  marriage,  or  in  the  act  of  celebration.  Voet^ 
presses  this  doctrine  of  legitimation  by  a  subsequent 
marriage  to  a  very  great  extent.  Thus,  if  A.  has  a  natu- 
ral son,  and  then  marries  another  woman,  and  has  a  son, 
who  is  at  his  birth  the  lawful  heir,  and  his  wife  dies,  and 
he  then  marries  the  woman  by  w^hom  he  had  the  natural 
son,  and  has  sons  by  her ;  according  to  the  doctrine  of 
the  Dutch  law,  as  stated  by  Voet,  the  bastard  thus 
legitimated,  excludes,  by  his  right  of  primogeniture,  not 
only  his  brothers  of  the  full  blood,  by  the  last  marriage, 
but  the  son  of  the  first  marriage.  The  latter  is  thus  de- 
prived of  the  right  of  inheritance,  once  vested  in  him  by 
his  primogeniture,  by  an  act  of  his  father  to  which  he 
•never  consented.  The  civil  lav/  rule  of  retrospective 
legitimation,  will  sometimes  lead  to  this  rigorous  conse- 
quence."^ 

But  not  only  children  born  before  marriage,  but  those 
who  are  born  so  long  after  the  death  of  the  husband,  as 
to  destroy  all  presumption  of  their  being  his ;  and,  also, 
all  children  born  during  the  long  and  continued  absence 
of  the  husband,  so  that  no  access  to  the  mother  can  be 
presumed,  are  reputed  bastards.*^     The  rule  at  common 


a  Code  Civil,  No.  331,  332,  333.  335. 

>>   Com.  ad  Pand.  25.  7.  sec.  11. 

'^  A  recent  traveller  of  greeit  intelligence  and  of  a  high  moral  tone,  considers 
the  legitimization  of  bastards  by  the  subsequent  marriage  of  the  parents,  as  of  a 
very  immoral  tendency,  and  an  encouragement  to  the  increase  of  spurious  off- 
spring.    TurnbuWs  Austria,  vol.  ii.  205,  edit.  London,  1840. 

<»  Cro.  Jac.  541.     Co.  Litt.  244.  a.     1  Blacks.  Com.  456,  457.     The  civil 


Leo.  XXIX.]  QF  THE  RIGHTS  OF  PERSONS.  glQ 

law,  (and  which  subsisted  from  the  time  of  the  year  books 
down  to  the  early  part  of  the  last  century,)  declared  the 
issue  of  every  married  woman  to  be  legitimate,  except  in 
the  two  special  cases  of  the  impotency  of  the  husband, 
and  his  absence  from  the  realm.''  But  in  Fendrell  v.. 
Tendrell^  the  absurd  doctrine  of  making  legitimacy 
*rest  entirely  and  conclusively  upon  the  fact  of  the  *211 
husband  being  infra  quatuor  maria,  was  exploded, 
and  ever  since  that  time,  the  question  of  the  legitimacy 
or  illegitimacy  of  the  child  of  a  married  woman  has  been 
regarded  as  a  matter  of  fact,  resting  on  decided  proof  as 
to  the  non-access  of  the  husband,  and  it  is  a  question  for 
a  jury  to  determine.''     The  rule  is,  that  where  it  clearly 


law  and  the  code  civil  fixed  the  three  hundredth  day  as  the  ultiinwn  tempvs  ges- 
tationis.  Dig.  33.  16.  3.  11.  Code  civil,  art.  312.  Lord  Coke  considered 
nine  months,  or  40  weeks,  as  the  limitation  in  the  English  law  ;  but  the  more 
modern  doctrine  is  not  to  assign  any  precise  limit  to  the  period  of  gestation,  but 
to  leave  it  to  be  governed  by  circumstances.  Harg.  n.  2.  to  Co.  Litt.  123.  b. 
Gardner  Peerage  Case  in  1825. 

a  Co.  Litt.  244.  a.     Done  &  Egerton  v.  Hinton  &  Starkey,  1  Roll.  Abr.  358, 

b  8tr.  Rep.  925. 

<=  3  P.  Wms.  275,  276.  Str.  Rep.  925.  Salk.  Rep.  123.  Harg.  note,  No. 
193  to  lib.  2  Co.  Litt.  Butler's  note,  No.  178  to  lib.  3  Co.  Litt.  4  Term  Rep. 
251.  356.  4  Bro.  Rep.  90.  8  East,  193.  Com.  Dig.  tit.  Bastard,  A.  B, 
Head  v.  Head,  1  Simons  4"  Stuart,  150,  S.  C.  1  Turner  4-  Russell,  138,  and 
tlie  opinions  of  the  judges  given  to  the  House  of  Lords  in  the  Banhury  Peerage 
Case  in  1313,  ibid.  153.  4  Petersdorff's  Abr.  170.  Cross  v.  Cross,  3  Paige's 
Rep.  139.  Commonwealth  v.  Wentz,  1  Ashmead's  Rep.  269.  Buiy  y.  Phiilpot, 
2  Mylne  <^  Keene,  349.  Stegall  v.  Stegall,  2  Brockenbrough,  256,  Common- 
wealth V.  Shepherd,  6  Binney,  286.  The  decision  in  the  Banbury  Peerage 
Case  has  been  severely  criticized  by  Sir  Harris  Nicholas,  in  his  Treatise  on  the 
Law  of  Adulterine  Bastardy,  1836,  and  the  old  rule  requiring  proof,  not  of  the 
improbability  only,  but  of  the  imyossibility  of  the  husband  being  the  father  of  the 
child,  is  supposed  to  be  the  better  law  and  the  better  policy.  It  appears  to  me 
that  justice  and  policy  are  concerned  in  some  relaxation  of  the  old  rule  of  evi- 
dence. It  was  too  stringent  and  violent  to  be  endured.  But  we  are  admonished, 
on  the  other  hand,  of  the  necessity  of  requiring  perfectly  satisfactory  proof  of  non- 
access  of  the  husband,  before  the  child  is  to  be  doomed  to  lose  its  legitimate  rights 
and  character.  By  the  statute  law  of  New-York,  if  the  husband  continues  absent, 
out  of  the  state,  for  ene  whole  year  previous  to  the  birth  of  the  child,  separate 
from  the  mother,  and  leaves  the  mother  during  that  time  continuing  and  residing 
in  the  state,  the  child  is  deemed  a  bastard.  So  it  is  a  bastard,  if  begotten  and 
born  during  the  separation  of  its  mother  from  her  husband,  pursuant  to  the  decree 
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appears  that  the  husband  could  not  have  been  the 
*212  father  of  the  child,  it  is  a  bastard,  though  *born,or 

begotten  and  born,  during  marriage.*  It  is  not 
necessary  that  I  should  dwell  more  particularly  on  this 
branch  of  the  law ;  and  the  principles  and  reasoning  upon 
which  this  doctrine  of  presumption  applicable  to  the 
question  of  legitimacy  is  founded,  will  be  seen  at  large 
in  the  cases  to  which  I  have  referred.'* 

A  bastard  being,  in  the  eye  of  the  law,  nullius  JUius^^ 
or,  as  the  civil  law,  from  the  difficulty  of  ascertaining  the 
father  equally  concluded,  pai!rew  habere  non  intelliguntur^^ 
he  has  no  inheritable  blood,  and  is  incapable  of  inheriting 
as  heir,  either  to  his  putative  father,  or  his  mother,  or  to 
any  one  else,  nor  can  he  have  heirs  but  of  his  own  body.^ 
This  rule  of  the  common  law,  so  far  at  least  as  it  excludes 


of  any  court  of  competent  jurisdiction.  N.  Y.  Revised  Statutes,  vol.  i.  p.  641. 
sec.  1.  Ihe  statute  declares,  that  the  child,  in  such  cases,  shall  he  deemed  a 
bastard.  Still  the  statute  may  be  so  constnied  as  to  let  in  proof  to  rebut  the 
presumption  of  non-access  of  the  husband,  and  justify  the  inference  of  cohabitation 
m  the  case  of  a  qualified  divorce.  If  this  be  not  the  construction,  then  the  law, 
as  It  stood  before,  resting  on  principles  adapted  to  circumstances,  was  vsdser  Eind 
safer.  The  code  Napoleon  is  stricter  than  the  English  rule,  for  it  allows  the  issue 
to  be  bastarded  only  on  proof  that,  by  reason  of  distance  or  accident,  cohabitation 
of  husband  and  wife  was  impossible.  Code  JSapoleon,  n.  312.  So,  in  Louisiana, 
It  is  held,  in  cases  of  voluntary  separation,  that  access  is  always  presumed,  unless 
cohabitation  was  physically  impossible.  Tate  v.  Penne,  19  Martin's  Rep.  548. 
The  observations  of  the  Master  of  the  Rolls,  in  Bury  v.  Phillpot,  are  almost  as' 
strong.  The  civil  law  admitted  proof  of  a  moral  impossibility  of  access.  See 
Edin.  Reviezo,  No.  97,  a  review  of  Le  Merchant's  Report  of  the  Proceedings 
in  the  House  of  Lords  on  the  claims  to  the  Barony  of  Gardner,  in  which  the 
law  of  legitimacy  is  fully  and  ably  discussed.  See  also  Burge's  Coram,  on  Colo- 
nial and  Foreign  Latos,  vol.  i.  57 — 92,  where  the  law  of  legitimacy  is  examined 
at  large,  and  the  civil  law  and  the  continental,  as  well  as  English  authorities, 
brought  to  bear  on  the  subject. 

»  The  King  V.  Luffe,  8  East,  193. 

''  If  the  child  be  born  immediately  after  marriage,  it  is  still  a  legitimate  child, 
unless  the  non-access  of  the  husband  prior  to  the  marriage  be  sufficiently  proved. 
1  Blacks.  Com.  454.  Lawrence,  J.,  and  Le  Blanc,  J.,  in  the  King  v.  Luflfe,  8 
East,  210,  211.  Pater  est  quern  iiuptice  demonstrant.  Subsequenti  connubii 
fcedere  omnem  conceptioTiis  maculam  tollente. 

•=  Co.  Litt.  123.  a. 

<•  Inst.  1.  10.  12. 

•  1  Blacks.  Com.  459. 
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him  from  inheriting  as  heir  to  his  mother,  is  supposed  to 
be  founded  partly  in  pohcy,  to  discourage  ilUcit  commerce 
between  the  sexes-     Selden  said,""  that  not  only  the  laws 
of  England,  but  those  of  all  other  civil  states,  excluded 
bastards  from  inheritance,  unless  there  was  a  subsequent 
legitimation.      Bastards    are    incapable    of    taking,    in 
New-York,  under  the  law  of  descents,  and  under  the 
statute  of  distribution  of  intestate's  effects;  and  they  are 
equally  incapable  in  several  of  the  other  United   States, 
which  follow,  in  this  respect,  the  rule  of  the  English  law. 
But  in  Vermont,  Connecticut,  Virginia,  Kentucky,  Ohio, 
Indiana,   Missouri,  Illinois,  Tennessee,  North  Carohna, 
and  Georgia,  bastards  can  inherit  from,  and  transmit  to 
their  mothers,  real  and  personal  estate,  under  some  mo- 
difications,  which  prevail  particularly  in  the   states  of 
Connecticut,  Illinois,  North  Carolina,  and  Tennessee ;  and 
in  New-York,  the  estate  of  an  illegitimate  intestate 
descends  to  the  mother  *and  the  relatives  on  the  *213 
part  of  the  mother.'^     In  North  Carohna,  the  legis- 
lature, in  1829,  enabled  bastards  to  be  legitimated,  on 
the  intermarriage  of  the  putative  father  with  the  mother, 
and  on  his  petition,  so  far  as  to  enable  the  child  to  inherit, 
as  if  he  was  lawfully  born,  the  real  and  personal  estate 
of  the  father.     In  Louisiana,  bastards,  (being  defined  to 
to  be  children  whose  father  is  unknown,)  and  adulterous 
or  incestuous  children,  have  no  right  of  inheritance  to  the 
estates  of  their  natural  father  or  mother.     But  other  na- 
tural or  illegitimate  children  succeed  to  the  estate  of  the 
mother  in  default  of  lawful  children  or  descendants,  and 
to  the  estate  of -the  father  who  has  acknowledged  them, 


a  Note  C.  to  Fortesque  de  laud.  leg.  Ang.  ch.  40. 

b  Griffith's  Law  Register,  h.  t.  New-York  Revised  Statutes,  vol.  i.  p.  753, 
sec.  14.  Ihid.  p.  754,  sec.  19.  See,  also,  vol.  iv.  p.  413.  In  Georgia,  bastards 
Ajing  intestate  without  issue,  the  brothers  and  sisters  of  the  same  mother  take  by 
descent.     Prince's  Dig.  202. 
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if  he  dies  without  lineal  or  collateral  relations,  or  without 
a  surviving  wife.* 

This  relaxation,  in  the  laws  of  so  many  of  the  states, 
of  the  severity  of  the  common  law,  rests  upon  the  prin- 
ciple, that  the  relation  of  parent  and  child,  which  exists 
in  this  unhappy  case,  in  all  its  native  and  binding  force, 
ought  to  produce  the  ordinary  legal  consequences  of  that 
consanguinity.     The  ordinance  of  Justinian,  to  a  certain 

extent,  and  with  exceptions,  allowed  a  bastard  to 
*214   inherit  to  his  mother;*'  and,  in  *several  cases  in 

the  English  law,  the  obligations  of  consanguinity 
between  the  mother  and  her  illegitimate  offspring,  have 
been  recognized.  The  rule  that  a  bastard  is  nullmsjilmsy 
applies  only  to  the  case  of  inheritances.'^  It  has  been 
held  to  be  unlawful  for  him  to  marry  within  the  levitical 
degrees,*^  and  a  bastard  has  been  considered  to  be  within 
the  marriage  act  of  26  Geo.  II.,  which  required  the  con- 
sent of  the  father,  guardian,  or  mother,  to  the  validity  of 
the  marriage  of  a  minor.^    He  also  takes  and  follows  the 

■  Civil  Code  of  Louisiana,  act  220.  912,  913,  914.  By  a  statute  of  Louisiana, 
in  1831,  white  fathers  or  mothers  may  legitimate  their  natural  children  by  act 
made  before  a  notary  and  two  witnesses,  provided  they  be  not  coloured  children ; 
and  free  people  of  colour  may  legitimate  their  coloured  offspring,  but  the  natui-al 
children  must  be  the  issue  of  parents  who  might  have  lawfully  conti'acted  mar- 
riage, and  the  parents  must  have  no  ascendants  or  legitimate  descendants.  In 
North  Carolina,  also,  by  statute,  in  1830,  the  putative  father  of  an  illegitimate 
child,  after  marriage  ^vith  the  mother,  or  after  her  death,  may,  on  petition  and 
proof  of  the  facts  before  a  court  of  justice,  procure  the  legitimation  of  such  chil- 
dren, and  such  legitimation  will  enable  the  child  to  inherit  from  the  father  lands 
whereof  he  may  die  seised  in  fee,  and  to  take  under  the  statute  of  distribution  of 
personal  estate,  equally  as  if  born  in  lawful  wedlock.  A  putative  marriage  is  one 
contracted  in  good  faith  on  the  part,  at  least,  of  one  of  the  parties,  and  in  igno- 
rance of  any  lawful  impediment,  and  in  some  parts  of  Europe  the  children  of 
such  a  connection,  are  held  to  be  legitimate.  Surge's  Com.  on  Colonial  and 
Foreign  Laws,  vol.  i.  p.  152. 

b  Code,  lib.  6.  57.  5. 

<:  BuUer,  J.,  1  Term  Rep.  101.     Bow  v.  Nottingham,  1  N.  H.  Rep.  260. 

<•  Haines  v.  Jeffel,  1  Lord  Raym.  68. 

«  King  V.  Inhabitants  of  Hodnett,  1  Term  Rep.  96.  Horner  v.  Liddiard,  1 
Hagg.  Consist.  Rep.  337.  But  the  consent  of  the  natural  parents  of  illegitimate 
minors  is  not  sufficient,  and  there  must  be  a  guardian  appointed  by  chancery. 
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settlement  of  his  mother.^     With  the  exception  of  the 
rio-ht  of  inheritance  and   succession,    bastards,  by  the 
Enghsh  law,  as  well  as  by  the  laws  of  France,  Spain, 
and  Italy,  are  put  upon  an  equal  footing  with  their  fellow 
subjects  ;^  and  in  this  country  we  have  made  very  con- 
siderable advances  towards  giving  them  also  the  capa- 
city to  inherit,  by  admitting  them  to  possess  inheritable 
blood.     We  have,  in  this  respect,  followed  the  spirit  of 
the  laws  of  some  of  the  ancient  nations,  who  denied  to 
bastards  an  equal  share  of  their  father's  estate,  (for  that 
would  be  giving  too  much  countenance  to  the  indulgence 
of  criminal  desire,)  but  admitted  them  to  a  certain  por- 
tion, and  would  not  suffer  them  to  be  cast  naked  and 
destitute  upon  the  world.'= 

*The  mother,  or  reputed  father,  is  generally,  in  *215 
this  country,  chargeable  by  law  with  the  mainte- 
nance of  the  bastard  child,  and  in  New- York  it  is  in  such 
way  as  any  two  justices  of  the  peace  of  the  country  shall 
think  meet ;  and  the  goods,  chattels,  and  real  estate  of 
the  parents,  are  seizable  for  the  support  of  such  children, 
if  the  parents  have  absconded.     The  reputed  father  is 
liable  to  arrest  and  imprisonment,  until  he  gives  security 
to  indemnify  the  town  chargeable  with  the  maintenance 


Ibid.  The  prohibirion  of  marriage  between  relatives  in  the  ascending  and  de- 
scending lines,  and  between  brothers  and  sisters,  applies  equally  to  illegitimate 
children  and  relatives.     N.  Y.  Revised  Statutes,  vol.  ii.  p.  139,  sec.  3. 

a  3  Johns.  Rep.  15.     17  Johns.  Rep.  41.     12  Mass.  Rep.  429.     5  Conn. 
Rep.  584. 

^  Oeuvres  D'Aguesseav,  tome  vii.  p.  384,  385.     Butler^s  note,  No.  176.  to 
lib.  3  Co.  Litt.     1  Blacks.  Com.  459. 

<=  Potter's  Greek  Antiq.  vol.  ii.  p.  340.     Gentoo  Code,  by  Halhed,  p.  73. 
The  protection  and  tenderness  which  the  Goddess  Fortune  is  supposed  to  bestowr 
upon  foundlings,  is,  says  Mr.  Gilford,  one  of  the  most  amusing  and  animated 
pictures  that  the  keen  and  vigorous  fancy  of  Juvenal  ever  drew  : 
Stat  fortuna  improba  noctii, 
I     Arridens  nudis  infantibus.     Hos  fovet  omnes, 

Involvitque  sinu.  Sat.  6.  v.  603- — 605. 
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of  the  child.*  These  provisions  are  intended  for  the  pubhc 
indeninity,  and  were  borrowed  from  the  several  English 
statutes  on  the  subject ;  and  similar  regulations  to  coerce 
the  putative  father  to  maintain  the  child,  and  indemnify 
the  town  or  parish,  have  been  adopted  in  the  several 
states. 

The  father  of  a  bastard  child  is  liable,  upon  his  implied 
contract,  for  its  necessary  maintenance,  without  any 
compulsory  order  being  made  upon  him,  provided  he  has 
adopted  the  child  as  his  own,  and  acquiesced  in  any  par- 
ticular disposition  of  it.*"  The  adoption  must  be  volun- 
tary, and  with  the  consent  of  the  mother,  for  the  putative 
father  has  no  legal  right  to  the  custody  of  a  bastard  child, 
in  opposition  to  the  claim  of  the  mother  ;  and,  except  th© 
cases  of  the  intervention  of  the  town  officers,  under  the 
statute  provisions,  or  under  the  implied  contract  founded 
on  the  adoption  of  the  child,  the  mother  has  no  power  to 
compel  the  putative  father  to  support  the  child.  She  has 
a  right  to  the  custody  and  control  of  it  as  against  the 
*216  putative  father,  and  is  bound  to  maintain  i^  as  *its 
natural  guardian  ;•=  though  perhaps,  the  putative 
father  might  assert  a  right  to  the  custody  of  the  child  as 
against  a  stranger.*^ 


*  N.  Y.  Revised  Statutes,  vol.  i.  p.  G40 — 656.  In  Ohio,  the  courts  of  common 
pleas  ascertain  and  enforce  the  duty  of  the  putative  father  to  maintain  his  bastard 
child.     Statutes  of  Ohio,  1831. 

*>  Heskcth  v.  Gowing,  5  Esp.  JV.  P.  Rep.  131.  But  except  in  such  a  special 
case,  the  putative  father  is  not  liable  except  upon  an  express  promise,  or  upon  an 
order  of  filiation  under  the  statute.  Cameron  v.  Baker,  3  Carr  ^-  Payne,  36. 
Furillio  v.  Crowther,  7  Dowl.  S^  Ryl.  612.     Moncrief  v.  Ely,  19  Wendell,  405. 

"^  The  King  v.  Soper,  5  Term  Rep.  278.  Ex  parte  Ann  Knee,  4  Bos.  4-  Pull. 
148.  The  People  v.  Landt,  2  Johns.  Rep.  375.  Carpenter  v.  Whitman,  15- 
Johns.  Rep.  208.  Wright  v.  Wi-ight,  2  Mass.  Rep.  109.  Mass.  Revised 
Statutes,  1835.  Acosta  v.  Robin,  19  Martins  Louis.  Rep.  387.  The  power 
of  the  putative  father  over  the  illegitimate  child,  was  denied  in  the  Roman  law, 
and  it  is  equally  so  in  the  Spanish  law.  Ibid. 

■*  Rex  v.  Cornforth,  Str.  Rep.  1162.  A  person  standing  in  loco  parentis  has 
been  allowed  to  maintain  an  action  on  the  case  per  quod  servitium  amisit,  for 
the  abduction  of  his  daughter's  illegitimate  offspring.  Moritz  v.  Garnhart, 
7  Watts,  302. 
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There  are  cases  in  which  the  courts  of  equity  have 
regarded  bastards  as  having  strong  claims  to  equitable 
protection,  and  have  decreed  a  specific  performance  of 
voluntary  settlements  made  by  the  father  in  favour  of  the 
mother  of  her  natural  child.*  On  the  other  hand,  there 
are  cases  in  which  the  courts  of  equity  have  withheld 
from  the  illegitimate  child  every  favourable  intendment 
which  the  lawful  heir  would  have  been  entitled  to  as  of 
course.  Thus,  in  FursaTccr  v.  Robinsoti,^  a  natural  daugh- 
ter brought  her  bill  against  the  heir  at  law  to  suppl}^  a 
defective  conveyance  from  her  father  to  her,  but  the 
chancellor  refused  to  assist  her,  on  the  ground  that  she 
was  a  mere  stranger,  being  nulUus  Jilia,  and  not  taken 
notice  of  by  the  law  as  a  daughter,  and  that  the  father 
was  not  under  any  legal  obligation  to  provide  for  her  as 
a  child,  though  he  might  be  obliged  by  the  law  of  nature, 
and  so  the  conveyance  was  voluntary,  and  without  any 
consideration.  This  hard  decision  was  made  by  Lord 
Cowper  in  1717  ;  but  the  language  of  Lord  Ch.  King, 
in  a  subsequent  case,  to  which  I  have  just  alluded,*^  is 
certainly  much  more  conformable  to  justice  and 
humanity.  "If  a  man,"  says  he,  *"  does  mislead  *217 
an  innocent  woman,  it  is  both  reason  and  justice 
that  he  should  make  her  reparation.  The  case  is 
stronger  in  respect  to  the  innocent  child,  whom  the  father 
has  occasioned  to  be  brought  into  the  world  in  this 
shameful  manner,  and  for  whom,  injustice,  he  ought  to 
provide."  In  Kmje  v.  Moore,'^  the  vice-chancellor,  in 
pursuance  of  the  doctrine  of  Lord  King,  assisted  to  up- 


»  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  Rep.  432.  Horten  v. 
Gibson,  4  S.  Car.  Equity  Rep.  139.  Bunn  v.  Winthrop,  1  Joh7is.  Ch.  Rep. 
338. 

>>  Free,  in  Ch.  475.  1  Eq.  Cas.  Abr.  123.  pi.  9.  Gclh.  Eq.  Rep.  139, 
Gilb.  F.  R.  256. 

•=  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  Rep.  432. 

<*  1  Simons^  ^- Stuarfs  Rep.  &i. 

Vol.  II.  34 
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hold  and  enforce  a  deed  by  the  father,  making  provision 
for  the  mother  and  his  illegitimate  children  after  his 
death.  So,  in  Pratt  v.  Flamer,^  a  devise  by  the  father 
to  an  unborn  illegitimate  child,  in  which  the  mother  was 
described,  was  held  valid  ;  and  there  are  other  cases  in 
which  bequests  by  will,  in  favour  of  illegitimate  chil- 
dren, have  been  liberally  sustained.^ 


»  5  Harr.  ^  Johns.  Rrp.  10. 

•>  Beachcroft  v.  Beachcroft,  1  Madd.  Rep.  234,  Phil.  edit.     Gardner  v.  Heyer, 
2  Paige's  Rep.  11. 


LECTURE  XXX. 


OF    GUARDIAN  AND    WARD. 


The  relation  of  guardian  and  ward,  is  nearly  allied  to 
that  of  parent  and  child.  It  applies  to  children  during 
their  minority,  and  may  exist  during  the  lives  of  the 
parents,  if  the  infant  becomes  vested  with  property  ;  but 
it  usually  takes  place  on  the  death  of  the  father,  and  the 
guardian  is  intended  to  supply  his  place- 
There  are  two  kinds  of  guardianship;  one  by  the  com- 
mon law,  and  the  other  by  statute ;  and  there  were  three 
kinds  of  guardians  at  common  law,  viz. :  guardian  by 
nature,  guardian  by  nurture,  and  guardian  in  socage.^ 

(1.)  Guardian  hj  nature^  is  the  father,  and  on  his  death, 
the  mother  ;  and  this  guardianship  extends  to  the  age  of 
twenty-one  years  of  the  child,  and  it  extends  only  to  the 
custody  of  his  person,  and  it  yielded  to  guardianship  in 
socage.''  It  was  doubted  for  some  time  in  the  books, 
whether  the  guardian  by  nature  was  entitled  to  the  pos- 
session of  the  personal  estate  of  the  infant,  and  could 
give  a  competent  discharge  to  an  executor  on  the  pay- 
ment of  a  legacy  belonging  to  the  child ;  and  it  was 
finally  understood  that  he  could  not.*^     It  would  seem. 


a  Co.  L««.  88.b.     3  Co.  37.b. 

b  Co.  Liu.  84.  a.  hitl.  sec.  123.  Co.  Litt.  87.  b.  88.  Hargrave's  note,  12. 
The  King  v.  Thorp,  5  Mod.  Rep.  221.  Jackson  v.  Combs,  7  Cojueii's  Rep.  36. 
2  Wendell's  Rep.  153.  S.  C. 

■=  Cunningham  v.  Han-is,  cited  in  3  Bro.  186.  Genet  v.  Tallmadge,  1  Jalmsi. 
Ch.Rep,^.     Miles  V.  Boyden,  3  P«c^.  i2e^.  213. 
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therefore,  that  if  a  child  becomes  vested  with  personal 
property  only,  in  the  lifetime  of  the  father,  there  is  no 
person  strictly  entitled  to  take  it  as  guardian,  until  a 
guardian  has  been  duly  appointed  by  some  public  autho- 
rity, though  if  real  estate  vests  in  the  infant,  the  guardian 
in  socage,  or  a  substitute  for  such  a  guardian  provided 
by  statute,  will  be  authorized  to  take  charge  of  the  whole 
estate,  real  and  personal.     The  father  has  the  first  title 
to  guardianship  by  nature,  and  the  mother  the  second  ; 
and  according  to  the  strict  language  of  our  law,  says  Mr. 
Hargrave,'*  only  the  heir  apparent  can  be  the  subject  of 
guardianship    by  nature,   and   therefore    it  is    doubted 
whether  such  a  guardianship  can  be  of  a  daughter,  whose 
heirship  is  presumptive,  and  not  apparent.     But  as  all 
the  chililren,  male  and  female,  equally  inherit  with  us, 
the  guardianship  by  nature  would  seem  to  extend  to  all 
the  children.     The  court  of  chancery,  for  just  cause, 
may  interpose  and  control  that  authority  and  discretion, 
which  the  father  has  in   general  in  the  education  and 
management  of  his  child.''     In  De  Manneville  v.  De  Mtm- 
^leville,"  Lord  Eldon  restrained  a  father  from   doing  any 
act  towards  removal  of  his  infant  child  out  of  the  kins:- 
dom,   and  he  said  that  the  jurisdiction  of  the  court  of 
chancery  to  control  the  right  of  the  father  prima  facie  to 
the  person  of  his  child,  was  unquestionably  established. 
He  admitted,  however,  that  the  jurisdiction  was  ques- 
tioned by  Mr.  Hargrave  f  but  it  was,  on  the  other  hand, 
supported  with  equal  ability  by  M.  Fonblanque.     In  the 
case  of  Wellesleij  v.  Duke  of  Beaufort,^  the  Lord  Chan- 
cellor, after  a  very  able  and   thorough  investigation,  re- 
fused to  restore  to  a  father  the  custody  of  his  infant 


>  Note  66.  to  lib.  2  Co.  Lift. 

^  2  Fonb.  Tr.  of  Equity,  234.  note.     Creuze  v.  Hunter,2  Cox's  Rep.  242. 

e  10  Vesc!/,  52. 

^  Note  70.  to  Co.  Litt.  89.  a. 

•  2  RusselVs  Rep.  1.     Wood  v.  Wood,  5  Faige,  605,  S.  P. 
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children,  on  the  ground  that  his  character  and  immoral 
conduct  rendered  him  unfit  to  be  their  guardian;  and 
the  decision  was,  in  1S2S,  affirmed  by  the  house  of  lords. 
The  jurisdiction  of  chancery,  and  the  fitness  of  its  ex- 
ercise in  that  instance,  was  finally  established.^ 

(•2.)  Guardian  by  nurture,  occurs  only  when  the  mfant 
is  without  any  other  guardian,  and  it  belongs  exclusively 
to  the  parents,  first  to  the  father,  and  then  to  the  mother. 
It  extends  only  to  the  person,  and  determines  when  the 
infant  arrives  at  the  age  of  fourteen,  in   the  case  both  of 
males  and  females.     As  it  is  concurrent  with  guardian- 
ship by  nature,  it  is  in  effect  merged  in  the  higher  and 
more  durable  title  of  guardian  by  nature.^     This  guar- 
dianship is  said  to  apply  only  to  the  younger  children,  who 
are  not  heirs  apparent;  and  as  all  the  children  inherit 
equally  under  our  laws,  it  would  seem  that  this  species 
of  guardianship  has  become  obsolete. 

(3.)     Guardian    in    socage,    has    the    custody   of  the 


a  Wellesley  v.  Wellesley,  1  Dote,  N.  S.  152.     2  Bligh's  Pari.  R.  N.  S.  124. 
S    C       That  case  was  accompanied  and  followed  by  vciy  profound  discussions. 
In  a  pamphlet,  attributed  to  the  pen  of  Mr.  Beames,  entitled  "  Observations  upon 
the  power  exercised  by  the  court  of  chanceiy,  of  depriving  a  fethcr  of  ine  cus- 
tody of  his  children,"  the  power  was  deemed  very  questionable  m  point  of  autho- 
x-ity  as  well  as  of  policy.     On  the  other  hand,  in  a  treatise  published  by  Mr.  Ram, 
a  barrister,  and  in  an  article  in  the  Quarterly  Rcviero,  No.  77,  the  pohcy  and 
wisdom  of  the  jurisdiction,  as  asserted  in  the  court  of  chancery  and  confirmed  m 
the  house  of  lords,  were  ably  vindicated,  and  shown  to  be  connected  with  great 
moral  considerations  arising  out  of  the  nearest  ties  of  social  life.     Attempts  have 
been  made  to  control  the  father's  right  to  the  custody  of  his  mfant  children,  by  a 
le-acy  given  by  a  stranger  to  an  infant,  and  the  api>ointment  by  hira  of  a  guar- 
dian in  consequence  thereof.     But  it  is  settled,  that  a  legacy  or  gift  to  a  child, 
confers  no  right  to  control  the  father's  care  of  the  child,  and  no  person  can  defeat 
the  father's  right  of  guardianship  by  such  means.    If,  however,  the  father  accedes 
to  the  conditions  of  the  gift,  and  surrenders  up  his  control  of  the  child  s  educa 
tion,  the  court  of  chancery  will  not  suffer  him  to  retract  it.     Lord  Thuriow,  m 
Powel  V.  Cleaver,  2  Bro.  500.     Colston  v.  Morris,  6  Madd.  89.     Lyons  v. 
Blenkin,  1  Jac.  245.     See  also,  the  Etna,  Ware's  Rep.  464,  and  Story's  Com. 
on  Eq.  Jurisprudence,  vol.  ii.  574-531,  where  the  jurisdiction  of  the  court  of 
chanceiy  on  this  subject  is  fully  examined  and  sustained. 

b  3  Co.  38.  b,     Harg.  note  67.  to  lib.  2  Co.  Litt.     Com.  Di^.  tit.   Guar- 
dian, D. 
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infant's  lands,  as  well  as  of  his  person."  It  ap- 
plies only  to  lands  which  the  infant  acquires  by  de- 
scent ;^  and  the  common  law  gave  this  guardianship  to 
the  next  of  blood  to  the  child,  to  whom  the  inheritance 
could  not  possibly  descend  ;  and  therefore,  if  the  land 
descended  to  the  heir  on  the  part  of  the  father,  the  mother, 
or  other  next  relation  on  the  part  of  the  mother,  had  the 
wardship ;  and  so  if  the  land  descended  to  the  heir  on 
the  part  of  the  mother,  the  father,  or  his  next  of  blood, 
had  the  wardship.'^  These  guardians  in  socage  cease 
when  the  child  arrives  at  the  age  of  fourteen  years,  for 
he  is  then  entitled  to  elect  his  own  guardian,  and  oust 
the  guardian  in  socage,  and  they  are  then  accountable  to 
the  heir  for  the  rents  and  profits  of  the  estate.*^  If  the 
infant,  at  that  age,  does  not  elect  a  guardian,  the  guardian 
in  socage  continues.®  The  common  law,  like  the  law  of 
Solo?i,^  was  strenuous  in  rejecting  all  persons  to  whom 
the  inheritance  might  possibly  arrive,  and  its  advocates 
triumph  in  this  respect  over  the  civil  law,^  which  com- 
mitted the  burden  of  the  guardianship  to  the  person  who 
was  entitled  to  the  emolument  of  the  succession.  As  we 
have  admitted  the  half  blood  to  inherit  equally  with  the 
whole  blood,  this  jealous  rule  would,  still  more  extensive- 
ly with  us,  prevent  relations  by  blood  from  being  guar- 
dians in  socage.  The  law  of  Scotland,  and  the  ancient 
law  of  France  took  a  middle  course,  and  may  be  sup- 
posed, in  that  respect,  to  have  been  founded  in  more 


*  Com.  Dig.  tit.  Guardian,  B. 

*>  Quadring  v.  Downs,  2  Mod.  Rep.  176. 

<=  Litt.  sec.  123.     Quadring  v.  Downs,  2  Mod.  Rep.  176: 

^  Litt.  Ibid. 

^  The  King  V.  Pierson,  Andr eta's  Rep.  313.  The  guardian  in  socage  has 
lawful  possession  of  the  lands,  and  he  may  maintain  actions  of  trespass  or  eject- 
ment in  respect  to  the  lands  of  the  ward.  Byrne  v.  Van  Hoesen,  5  Johns.  R.  66. 
Jackson  v.  De  Watts,  7  ibid.  157. 

^  Patterns  Greek  Antiq  vol.  i.  p.  174. 

e  Co.  Litt.  88.  b.     1  Blacks.  Com.  462, 
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wisdom  than  either  the  civil  or  the  common  law.     They 
committed  the  pupil's  estate  to  the  person  entitled  to  the 
legal  succession,  because  he  is  most  interested  in  preserv- 
ing it  from  waste ;  but  excluded  him  from  the  cus- 
tody  of  the  pupil's  person,  because  *his  interest  is  *223 
placed  in  opposition  to  the  life  of  the  pupil.^     And 
yet,  perhaps,  the  English,  the  Scots,  and  the  French  laws, 
equally  proceeded  on  too  great  a  distrust  of  the  ordinary 
integrity  of  mankind.     They  might,  with  equal  propriety, 
have  deprived  children  of  the  custody  and  maintenance  of 
their  aged  and  impotent  parents.     It  is  equally  a  mistake 
in  politics  and  in  law,  to  consider  mankind  degraded  to  the 
lowest  depths  of  vice,  or  to  suppose  them  acting  under 
the  uniform  government  of  virtue.     Man  has  a  mixed 
character,  and  practical  wisdom  does  not  admit  of  such 
extreme  conclusions.     The  old  rule  against  committing 
the  custody  of  the  person  and  estate  of  a  lunatic,  to  the 
heir  at  law,  has  been  overruled  as  unreasonble.''     If  a 
presumption  must  be  indulged,  as  was  observed  in  one 
of  the  cases,  it  would  be  in  favour  of  kinder  treatment, 
and  more  patient  fortitude,  from  a  daughter,  as  commit- 
tee of  the  person  and  estate  of  an  aged  and  afflicted 
mother,  than  from  the  collateral  kindred.     The  fears  and 
precautions   of  the  lawgiver  on  this  subject,  imply,  ac- 
cording to  Montesquieu,  a  melancholy  consciousness  of 
the  corruption  of  public  morals.'^ 

This  guardianship  is  a  personal  trust,  and  is  not  trans- 
missible by  succession,  nor  devisable  or  assignable.  It 
extends,  not  only  to  the  person,  and  all  the  socage  estate, 
but  to  hereditaments,  which  do  not  lie  in  tenure,  and  to 
the  personal  estate.     This  is  the  opinion  of  Mr.  Hargrave, 


»  Erskine's  Inst.  p.  79.     Hallam  on  the  Middle  Ages,  vol.  i.  p.  106. 
*>  Dormer's  case,  2  P.  Wms.  262.     In  the  matter  of  Livingston,  1  Johns.  Ch. 
Rep.  436.     Lord  Hardwicke,  in  2  Atk.  Rep.  14. 

*  Esprit  dss  Loix,  liv.  19.  ch.  24.  ^ 
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and  he  supports  it  by  strong  reasons  f-  notwithstanding, 
it  is  admitted,  that  the  title  to  guardian  in  socage,  can- 
not arise  unless  the  infant  be  seised  of  lands  held  in 
socage.     This  guardianship  in  socage  may  be  considered 

as  gone  into  disuse,  and  it  can  hardly  be  said  to 
*224:  exist  in  this  country,  for  the  guardian   *must  be 

some  relation  by  blood  who  cannot  possibly  inherit, 
and   such  a  case  can  rarely  exist.     By  the  New-York 
Revised  Statutes,^  where  an  estate  in  lands  becomes  vested 
in  an  infant,   the  guardianship  of  such  infant,  with  the 
rights,  powers,  and  duties  of  a  guardian  in  socage,  be- 
long to  the  father  of  the  infant ;  and  if  there  be  no  father, 
to  the  mother ;  and  if  there  be  neither,  then  to  the  nearest 
and  eldest  relative  of  full  age,  not  being  under  any  legal 
incapacity  ;  and  as  between  relatives  of  the  same  degree 
of  consanguinity,  males  are  preferred.   But  the  rights  and 
authority  of  every  such  guardian  are  superseded  in  all 
cases  where  a  guardian  is  appointed  by  the  deed  or  last 
will  of  the  father  of  the  infant,  or  in  default  thereof,  by 
the  surrogate  of  the  county  where  the  minor  resides.*^ 
Surrogates  have  the  same  power  to  allow  and  appoint 
guardians  as  is  possessed  by  the  chancellor ;  and  as  the 
powers  and  jurisdiction  of  the  court  of  chancery  are  de- 
clared*^ to  be  co-extensive  with  the  same  powers  and 
jurisdiction  in  England,  with  the  exceptions,  additions, 
and  limitations  created  and  imposed  by  the  constitution 
and  laws,  it  is  to  be  inferred  that  the  chancellor  of  New- 
York  retains  the  jurisdiction  over  infants,  which  belongs 
to  the  chancellor  in  England,  and  which  belonged  to  the 
chancellor  of  New- York    prior   to  the  1st  of  January, 
1830,  when  the  Revised  Statutes  took  effect. 


»  Note  67.  to  lib.  2  Co.  Litt. 

^  Vol.  i.  p.  718.  sec.  5. 

•=  N.  Y.  Revised  Statutes,  vol.  i.  p.  719.  sec.  7.     Vol.  ii.  p.  151.  sec.  4,  5,  6. 

^  Ibid.  vol.  ii.  p.  173.  sec.  36. 
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(4.)  Testamentary  guardians,  to  whom  I  have  already 
alluded,  are  founded  on  the  deed,  or  last  will  of  the 
father,  and  they  supersede  the  claims  of  any  other  guar- 
dian, and  extend  to  the  person,  and  real  and  personal 
estate  of  the  child,  and  continue  until  the  child  arrives  at 
full  age.  This  power  in  the  father  to  constitute  a  guar- 
dian by  deed  or  will,  was  given  by  the  statute  of 
12  Charles  IL,  and  it  has  been  pretty  extensively 
*adopted  in  this  country,  with  the  exception  of  *225 
New-England.  A  will,  merely  appointing  a  testa- 
mentary guardian,  need  not  be  proved  ;  and  though  the 
statute  speaks  of  appointment  by  deed,  as  well  as  by  will, 
yet  such  a  disposition  by  deed  may  be  revoked  by  will ; 
and  it  is  evident  from  the  language  of  the  English  sta- 
tute, and  from  the  reason  of  the  thing,  that  the  deed  there 
mentioned  is  only  a  testamentary  instrument  in  the  form 
of  a  deed,  and  to  operate  only  in  the  event  of  the  father's 
death.*  Though  the  statute  laws  in  this  countrv,  which 
have  adopted  or  followed  the  provisions  in  the  English 
statute,  may  have  abridged  its  explanatory  and  verbose 
phraseology,  it  is  not  to  be  presumed  that  they  intended 
to  vary  the  construction  of  it.  These  parental  guardians 
may  be  appointed  by  the  father,  whether  he  be  of  full 
age  or  a  minor,  and  to  any  child  being  a  minor  and  un- 
married."^     The  better  opinion  is,  that  such  a  testamen- 


■  Lord  Shaftesbury  v.  Hannam,  Finches  Rep.  323.  Lord  Eldon,  in  Ex  parte, 
the  Earl  of  Ilchester,  7  Vesey,  367.  The  statute  of  Ohio,  in  1831,  very  properly 
drops  the  word  deed,  and  gives  the  father  the  power  of  appointing  by  will,  a  tes- 
tamentary guardian  to  his  infant  and  unmarried  child. 

^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  150,  sec.  1,2,3.  Statute  of  New-Jersey,  of 
1795.  Elmer  s  Digest, bd^.  Act  of  Virginia,  1792.  V.  R.C.  vol.  i.  240.  Statute 
of  Pennsylvania.  Purdoii's  Dig.  971.  Chase's  Statutes  of  Ohio,  vol.  iii.  p.  1788. 
Statute  of  Alabama,  of  1322,  all  allow  a  father,  being  a  minor,  to  appoint  a  testa- 
mentary guardian,  who  should  have  the  powers  of  a  guardian  in  common  socage. 
This  testamentai-y  power  was  copied  from  the  statute,  12  Car.  II.  c.  24.  The 
Massachusetts  Revised  Statutes,  of  1835,  part  2.  tit.  4.  ch.  69.  Ibid.  tit.  7. 
eh.  79,  require  security  from  every  testamentary  guardian  or  trustee,  appointed 
by  will  for  minors  or  others,  unless  the  will  directs  otherwise,  and  the  trustee's 

Vol.  II.  35 
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tary  guardian  will  continue  till  the  age  of  twenty-one, 
though  the  infant  be  a  female,  and  marry  in  the  mean 
time,  if  the  will  be  explicit  as  to  the  duration  of  the  trust; 
for  the  statute  gives  that  authority  to  the  father.  It  has 
been  held,  that  the  marriage  of  a  daughter  will  determine 
the  guardianship  as  to  her,  though  not  so  as  to  a  son 
until  he  comes  of  age  ;  and  Lord  Hardwicke  said,  in 
Mendes  v.  Mendes,^  that  it  had  been  so  adjudged  in  Lord 
Shafteshurxf  s  case.  But,  in  the  subsequent  case  o^  Roach 
V.  Garvan,^  the  language  of  the  chancellor  was,  that  the 
marriage  would  not,  of  itself,  determine  a  guardianship, 
though  the  court  would  never  appoint  a  guardian  to  a 
married  female  infant.  The  latter  cases  lead  to  the  con- 
clusion, that  the  marriage  of  a  female  infant  does  not  ab- 
solutely determine  the  guardianship,  and  that  it 
*226  would  require  a  special  *order  in  chancery  to  do 
it.''  The  cases  are  not  very  clear  and  consistent 
on  this  point.  It  would  be  quite  reasonable  that  the 
marriage  of  a  female  ward  should  determine  the  guar- 


powers  and  duties  are  prescribed  with  considerable  minuteness.  It  was  declared 
by  statute  in  Massachusetts,  in  1837,  that  the  marriage  of  a  female  guardian  ope- 
rated as  an  extinguishment  of  her  authority  as  guardian,  and  that  the  husband 
did  not  succeed  as  guardian  in  her  right.  The  statute  of  Ilhnois,  of  1835,  gives 
the  power  by  deed  or  last  will  to  the  mother  as  well  as  to  the  father,  if  she  be 
sole,  and  the  father  has  made  no  such  disposition. 

a  1  Ves.  89.     3  Atk.  Rep.  619. 

b  1  VeseT/,  IGO. 

«=  In  the  Matter  of  Whitaker,  4  Johns.  Ch.  Rep.  380.  It  was  decided  in 
Jones  V.  Ward,  10  Ye.rger,  160,  that  guardianship  as  to  a  female  ward  ceases 
upon  her  marriage  under  age.  In  England  it  is  quite  of  course  to  appoint  a  new 
guardian  in  such  a  case.  8  Simons,  346.  The  court  of  chancery  rarely  removes 
a  testamentary  guardian  duly  appointed,  though  it  will  interfere  and  impose  such 
restrictions  as  will  pi-event  an  abuse  of  the  trust.  Goodall  v.  Harris,  2  P.  Wms. 
560.  Roach  v.  Garvan,  1  Vesey,  160,  and  the  note  of  Mr.  Bell,  ibid.  There 
seems  to  be  no  sufficient  ground  for  the  doubt  in  some  of  the  books,  that  a  testa- 
mentary guardian  cannot  be  removed.  Stonfs  Com.  on  Eq.  .Jurisprudence, 
vol.  ii.  p.  572.  note.  When  a  feme  sole  appointed  guardian  to  her  infant  mar- 
ried, the  court  directed  an  inquiiy  whether  she  had  not  thereby  deprived  herself 
of  the  guardianship,  as  she  was  no  longer  sui  juris  ;  though  it  seems  she  might 
be  re-appointed  under  new  sureties.  Gornall,  Matter  of.  Rolls  court  at  West- 
minster, May,  1839, 
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dianship,  both  as  to  her  person  and  her  estate,  if  she 
married  an  adult.  It  ought  to  be  so  as  to  her  person,  but 
not  as  to  her  estate,  if  she  married  a  minor.  Upon  the 
marriage  of  a  male  ward,  the  guardianship  continues  as 
to  his  estate,  though  it  has  been  thought  otherwise  as  to 
his  person.^ 

(5.)  The  distinction  of  guardians  by  nature,  and  by 
socage,  seems  now  to  be  lost,  or  gone  into  oblivion,  and 
those  several  kinds  of  guardian  have  become  essentially 
superseded  in  practice  by  the  chancery  guardians,  or 
guardians  appointed  by  the  court  of  chancery,  or  by  the 
surrogates  in  the  respective  counties  of  New- York,  and 
by  courts  of  similar  character,  and  having  jurisdiction  of 
testamentary  matters,  in  the  other  states  of  the  Union.*' 
Testamentary  guardians  are  not  very  common,  and  all 
other  guardians  are  now  appointed  by  the  one  or  the 
other  of  those  jurisdictions.  The  power  of  the  chancel- 
lor to  appoint  guardians  for  infants  who  have  no  testa- 
mentary or  statute  guardian,  is  a  branch  of  his  general 
jurisdiction  over  minors  and  their  estates,  and  that  juris- 
diction has  been  long  and  unquestionably  settled.'^     The 


*  Reeve's  Domestic  Relations,  p.  323.  By  the  civil  law,  marriage  did  not 
confer  on  a  minor  the  privileges  of  majority.  Dig-  4.  4.  2.  Code,  5.  37.  12, 
but  the  laws  of  modern  nations  are  very  diverse  on  the  effect  of  marriage  upon 
minors.  Marriage  is  an  emancipation  of  the  minor  to  full  rights  by  the  French 
and  Dutch  laws.  Code  civil,  art.  47C.  Voet  ad  Fatid.  4.  4.  6.  Vanderliriden's 
Inst.  b.  1.  ch.  5.  sec.  7. 

*>  In  Pennsylvania,  the  orjihan's  court  has  plenary  power  to  appoint  and  control 
guardians,  and  regulate  the  maintenance  of  infants  ;  and  in  Ohio,  the  courts  of 
common  pleas  ;  and  in  New-Jersey,  the  ordinary  or  orphan's  court,  or  the  surro- 
gate, as  the  case  may  be ;  and  in  Massachusetts,  Connecticut,  and  other  states, 
the  court  of  probate  of  the  county. 

=  Harg.  n.  70  to  lib.  2  Co.  Lit*.  2  Foub.  Tr.  Eq.  228.  n.  10  Vcscy,  63. 
Sir  J.  Jekyll,  in  Eyre  V.  Countess  of  Shaftesbury,  2  P.  Wms.  118,  119.  The 
usual  order  in  the  appointment  of  a  guardian  for  a  minor  under  fourteen,  the 
father  being  dead,  is  (1.)  to  the  mother  if  unmarried,  (2.)  the  paternal,  and 
(3.)  the  maternal  grandfather,  (4.)  to  one  or  more  of  the  uncles  on  the  father's 
side,  (5.)  to  the  one  or  more  uncles  on  the  mother's  side,  (6.)  to  any  other  pro- 
per person. 
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chancery  guardian  continues  until  the  majority  of  the  in- 
fant, and  is  not  controlled  by  the  election  of  the  infant 

when  he  arrives  at  the  age  of  fourteen.*  If  there 
*227  be  no  testamentary  *guardian,  the  surrogate  or  judge 

of  probate  is  authorized  to  allow  of  guardians  who 
shall  be  chosen  by  infants  of  the  age  of  fourteen  years, 
and  to  appoint  guardians  for  such  as  shall  be  within  that 
age,  in  as  full  and  am|)le  a  manner  as  the  chancellor 
may  appoint  or  allow  the  same,  upon  the  guardian  giving 
adequate  security  for  the  faithful  discharge  of  his  trust ; 
and  upon  due  cause  shown,  and  due  inquiry  made,  the 
surrogate,  who  appointed  a  guardian,  may  remove  him- 
from  his  trust,  and  appoint  another  in  his  stead.*"  Guar- 
dians are  liable  to  be  cited  and  compelled  to  account  be- 
fore the  surrogate,  but  his  powers  in  these  respects  are 
not  exclusive.  The  general  jurisdiction  over  every  guar- 
dian, however  appointed,  still  resides  in  chancery;  and 
a  guardian  appointed  by  the  surrogate,  or  by  will,  is  as 
much  under  the  superintendence  and  control  of  the  court 
of  chancery,  and  of  the  power  of  removal  by  it,  as  if  be 
were  appointed  by  the  court.*^ 


»  In  the  Matter  of  Nicoll,  1  Johns.  Ch.  Rep.  25.  N.  Y.  Revised  Statutes, 
vol.  ii.  p.  151,  sec.  10.  In  Maryland,  it  is  provided  by  statute,  that  infant 
females,  at  the  age  of  sixteen,  shall  be  entitled  to  demand  and  receive  from  their 
guardians,  possession  of  their  real  and  personal  estates,  and  at  the  age  of  eighteen,- 
they  have  a  capacity  to  devise  real  estate.  But  these  are  exceptions  to  the  gene- 
ral rule  of  the  common  law,  and  in  other  respects  the  legal  minority  and  dis- 
ability of  infancy  of  females  as  well  as  of  males,  continues  until  the  age  of  twenty- 
one.  Davis  V.  Jacquin,  5  Harr.  ^  Johns^  Rep.  100.  She  cannot  execute  a 
release  to  her  guardian  under  the  age  of  twenty-one.  Fridge  v.  State,  3  Gill.  ^ 
Johns.  Rep.  103. 

^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  150—152,  see.  4,  5,  6.  10—19.  Mass. 
Revised  Statutes,  1835.  The  competent  age  of  the  infant  for  choosing  a  guar- 
dian is  usually  fixed  at  fourteen  in  males,  and  when  a  difference  is  made  between 
the  age  of  the  sexes  in  this  case,  it  is  twelve  in  females.  This  was  the  ancient 
statute  rule  in  Connecticut,  and  it  is  declared  by  statute  in  1821,  and  in  Ohio  by 
statute  in  1824. 

*  In  the  Matter  of  Andrews,  1  Johns.  Ch.  Rep.  99.  Ex  parte  Crumb,  2 
Johns.  Ch.  Rep.  439.  Ehjke  of  Beaufort  v.  Berly,  1  P.  Wms.  700.  N.  Y. 
Revised  Statutes,  vol.  ii.  p.  152,  153.  220.     The  rights  and  powers  of  the  guar- 


JA 
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The  practice  in  chancery,  on  the  appointment  of  a 
guardian,  is  to  require  a  master's  report  approving  of 
the  person  and  security  ofiered.  Tlie  court  may,  in  its 
discretion,  appoint  one  person  guardian  of  the  person, 
and  another  guardian  of  the  estate,  in  like  manner  as  in 
the  cases  of  idiots  and  lunatics,  there  may  be  one  com- 
mittee of  the  person,  and  another  of  the  estate.  The 
guardian  or  committee  of  the  estate  always  is  required 
to  give  adequate  security,  but  the  guardian  or  committee 
of  the  person  gives  none. 

*The  ffuardian  of  the  estate  has  no  further  con-  *228 
cern  with,  or  control  over,  the  real  estate,  than 
what  relates  to  the  leasing  of  it,  and  the  reception  of  the 
rents  and  profits,  and  it  his  duty  to  place  the  ward's 
land  upon  lease.*  He  has  such  an  interest  in  the  estate 
of  his  ward,  as  to  enable  him  to  avow  for  damage  feasant  ^ 
and  to  bring  trespass  or  ejectment  in  his  own  name. 
There  were  common  law  rights  belonging  to  the  guar- 
dian in  socage,  and  they  apply  to  the  general  guardian 
at  the  present  day.''     He  may  lease  during  the  minority 


dians  over  the  person  and  property  of  their  wards  are,  Uke  the  rights  and  autho- 
rities of  executors  and  administrators,  strictly  local  and  cannot  be  exercised  in 
other  states,  for  they  come  within  the  same  reasoning  and  authority.  Morrell  v. 
Dickey,  1  Jo}ins.  Ch.  Rep.  156.  Sabin  v.  Gilman,  1  N.  H.  Rep.  193.  Arm- 
su-ong'v.  Lear,  12  Wheaton,  1C9.  Story's  Com.  on  the  Cojijlict  of  Laics,  414. 
Nor  have  they  any  authority  over  the  real  property  of  their  wards  situate  in  other 
countries,  for  such  property  is  governed  by  the  law  rci  sitcc.  Story,  ibid.  414-^ 
417.  But  a  guardian  may  change  the  domicil  of  his  ward,  so  as  to  affect  the 
right  of  succession,  if  it  be  done  in  good  faith.  See  Potinger  v.  Wightman, 
3  Merivale's  Rep.  67,  where  the  question  as  to  the  power  of  the  guardian,  being 
also  a  widow  and  mother  of  the  minor,  to  transfer  the  domicil  of  the  minor  is 
discussed  by  counsel  with  gi-eat  learning,  and  the  competency  of  the  guardian  to 
do  it  is  shown  to  rest  not  only  upon  principle,  but  upon  the  soundest  foreign 
authority ;  and  J.  Voet,  Rodenburg,  Bynkershoeck,  Denisart  and  Pothier,  are 
cited  for  the  purpose.  Sir  William  Grant  gave  his  unecjuivocal  sanction  to  the 
rule.  The  same  principle  is  adopted  in  tliis  country.  Holyoke  v.  Haskins, 
5  Pick.  Rep.  20. 

»  Genet  v.  Tallmadge,  1  Joh7is.  Ch.  Rep.  561.     Jones  v.  AVard,  10  Yerger, 

160. 

b  Shepland  v.  Royle,  Cro.  J.  98.     Byrne  v.  Van  Hoesen,  5  Johns.  Eep.  66. 
King  V.  Inhabitants  of  Oakley,  10  East,  491. 
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of  the  ward,  and  no  longer,*  but  he  cannot  sell  without 
the  authority  of  the  court  of  chancery.  He  may  sell  the 
personal  estate  for  the  purposes  of  the  trust,  without  a 
previous  order  of  the  court.'^  Whenever  it  becomes 
necessary  to  have  the  real  estate  of  an  infant  sold,  there 
must  be  a  guardian  specially  appointed  for  that  purpose  ; 
and  the  sale  is  made  under  the  direction  of  the  court  of 
chancery,  and  the  application  and  disposition  of  the  pro- 
ceeds are  to  be  under  its  order,  for  in  respect  to  such 
proceedings,  the  infant  is  considered  a  ward  of  the  court.'^ 
The  only  material  restriction  in  New-York  on  the  power 
and  discretion  of  the  court  of  chancery  in  this  case  is, 
that  no  estate  of  an  infant  can  be  sold  against  the  pro- 
visions of  any  last  will,  or  of  any  conveyance  by  which 
the  estate  was  vested  in  the  infant.  But  the  provisions 
of  the  law  have  been  held  not  to  apply,  ordinarily,  to 

the  case  of  a  female  infant  who  is  married.  The 
*229  power  given  to  the  court  to  order  a  *sale  of  the 

real  estate  of  infants,  was  intended  for  tlieir  better 
maintenance  and  education,  and  not  that  the  proceeds 
should  be  placed  at  the  disposition  of  the  husband.*^ 


»  Doe  V.  Hodgson,  2  Wils.  129.  135.  Field  v.  Scheffelin,  7  JoJms.  Ch.  Rep^ 
154.  But  the  guardian's  lease  of  the  infant's  lands  for  a  term  of  years,  extend- 
ing beyond  the  infant's  age  of  14  years,  is  voidable,  provided  the  infant  be  then 
entitled  to  choose  his  own  guardian,  and  it  may  be  avoided  by  the  subsequent 
guardian  chosen  by  the  infant.     Snook  v.  Sutton,  5  Halsted,  133. 

>>  Field  V.  Scheffelin,  7  Johns.  Ch.  Rep.  150.  Ellis  v.  Essex  M.  Bridge, 
2  Pick.  Rep.  243.  The  sale  of  personal  estate  of  the  infant  cestui  que  trust, 
without  a  preNnous  order  in  chancer}',  if  fair,  would  undoubtedly  be  good  as  to 
the  purchaser,  but  the  safer  course  for  the  guardian  is,  to  have  a  previous  order 
in  chancery. 

e  N.  Y.  Revised  Statutes,  vol.  ii.  p.  194,  sec.  170—180.  In  Maryland,  the 
chancellor,  by  a  statute  provision,  may  order  the  real  estate  descending  to  infants 
to  be  sold  for  the  payment  of  debts.  And  in  Ohio,  the  courts  of  common  pleas 
appoint  guardians,  and  may  authorize  them  to  sell  the  real  and  personal  estate  of 
the  ward ;  and  all  guardians,  whether  appointed  by  the  courts  or  testamentary, 
must  account  before  the  court,  every  two  years ;  but  the  ward  may  open  the 
accounts  within  two  years  after  he  comes  of  age.  Act  of  Maryland,  1785. 
Statute  of  Ohio,  Feb.  6,  1824. 

^  Matter  of  Whitaker,  4  Johns.  Ch.  Rep.  378.    The  Revised  Statutes  of  New- 
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In  addition  to  these  general  guardians,  every  court  has 
the  incidental  power  to  appoint  a  guardian  ad  litem,  and, 
in  many  cases,  the  general  guardian  will  not  be  received 
as  of  course,  without  a  special  order  for  the  purpose.* 

The  guardian's  trust  is  one  of  obligation  and  duty, 
•  and  not  of  speculation  and  profit.  He  cannot  reap 
any  benefi.t  from  the  use  of  the  ward's  money.  He  can- 
'  not  act  for  his  own  benefit  in  any  contract,  or  purchase, 
or  sale,  as  to  the  subject  of  the  trust.  If  he  settles  a  debt 
upon  beneficial  terms,  or  purchases  it  at  a  discount, 
the  advantage  is  to  accrue  entirely  to  the  infant's  benefit. 
He  is  liable  to  an  action  of  account  at  common  law, 
by  the  infant,  after  he  comes  of  age  ;  and  the  infant, 
while  under  age,  may,  by  his  next  friend,  call  the  guar- 
dian to  account  by  a  bill  in  chancery ."^  Every  guardian 
in  socage,  and  every  general  guardian,  whether  testa- 
mentary or  appointed,  is  bound  to  keep  safely  the  real 
and  personal  estate  of  his  ward,  and  to  account  for  the 
personal  estate,  and  the  issues  and  profits  of  the  real 
estate  ;  and  if  he  suffers  any  waste,  sale,  or  destruc- 
tion of  the  inhcritence,  he  *is  liable  to  be  removed,  *230 


York  have  not  altered,  essentially,  the  phraseology  of  the  law  as  it  stood  when 
the  decision,  in  the  case  of  Whitaker,  was  made.  The  language  of  the  statute 
is  sufficiently  comprehensive  to  embrace  the  case,  and  there  may  be  instances  in 
which  it  would  be  necessary  that  the  estate  of  a  female  married  infant  should  be 
sold,  as  where  the  husband  absconds  and  leaves  her  destitute.  The  case  referred 
to,  presumed  that  the  power  to  direct  a  sale  still  resided  in  the  court  of  chancery, 
to  be  exercised  in  special  cases.  In  Connecticut  the  courts  of  probate,  on  due 
application  and  for  reasonable  cause,  may  order  the  sale  of  the  real  estate  of  any 
minor.  Statutes  of  Connecticut,  1838,  p.  331,  and  this  power  is  generally  con- 
ferred by  statute  in  the  several  states,  in  the  courts  of  consistorial  jurisdiction. 

»  Harg.  note  70,  and  note  220  to  lib.  2  Co.  Liit.  Huckle  v.  Wye,  Carth. 
255.  Whoever  enters  upon  the  estate  of  an  infant,  is  considered  in  equity,  as 
entering  in  the  character  of  guardian,  and  after  the  infant  comes  of  age,  he  may, 
by  bill  in  chancery,  recover  the  mesne  profits.  Morgan  v.  Morgan,  1  Atk.  489. 
Drury  v.  Conner,  1  Harris  Sf  Gill,  220. ' 

^  By  tV.e  practice  in  chancery,  an  infant  is  allowed  one  year  after  he  arrives  of 
age  to  investigate  the  guardians  accounts,  and  to  surcharge  and  falsify  if  they  be 
found  wrong,  and  the  guardian  is  not  entitled  to  an  absolute  discharge  until  the 
expiration  of  that  time.     In  the  Matter  of  Van  Home,  7  Paige,  46. 
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and  to  answer  in  treble'damages.*  If  the  guardian  has 
been  guilty  of  negligence  in  the  keeping  or  disposition  of 
the  infant's  money,  whereby  the  estate  has  incurred  loss, 
the  guardian  will  be  obliged  to  sustain  that  loss.*^  The 
guardian  must  not  convert  the  personal  estate  of  the  in- 
fant into  real,  or  buy  land  with  the  infant's  money, 
without  the  direction  of  the  court  of  chancery.  The 
power  resides  in  that  court  to  change  the  property  of 
infants  from  real  into  personal,  and  from  personal  into 
real,  whenever  it  appears  to  be  manifestly  for  the  infant's 
benefit."^     It  is  said  that  the  latter  power  may  be  ex- 


»  N.  Y.  Revised  Statutes,  vol.  ii.  p.  153,  sec.  20,  21.  Guardians  are  allowed 
for  their  reasonable  expenses,  and  the  same  rates  of  compensation  (N.  V.  Re- 
vised  Statutes,  vol.  ii.  p.  153.  sec.  22.  Mass.  Revised  Statutes,  part  2.  tit.  7. 
eh.  79,)  for  their  services,  as  is  provided  by  law  for  executors  ;  and  for  that,  see 
infra,  p.  420. 

''  Guardians  and  trustees  of  the  moneyed  concerns  of  others  are  answerable  for 
any  misapplication,  or  unauthorized  dealing  with  the  trust  moneys  or  stock.  The 
rule  on  this  subject  is  very  strict.  Thus,  if  the  holder  of  a  check  upon  a  banker, 
increases  the  amount  of  it  in  such  a  manner  that  no  one  in  the  ordinary  course  of 
business  could  detect  the  alteration,  and  it  be  presented  and  paid,  the  bank  must 
answer  for  the  sum  fraudulently  drawn.  Hall  v.  Fuller,  5  Barmv.  8f  Cress.  750. 
But  as  a  general  rule  in  respect  to  stocks  held  in  trust,  such  trustees  are  not  to 
look  beyond  the  legal  title,  or  to  take  notice  aliunde  of  trusts  chargeable  upon 
the  stock.  Hartga  v.  Bank  of  Englar^l,  3  Vescy,  55.  Bank  v.  Parson,  5  ibid. 
654.     Franklin  v.  The  Bank  of  England,  1  Riissell,  575. 

=  Earl  of  Winchelsea  v.  Norclifte,  1  Vern.  Rep.  434.  Inwood  v.  Tyne,  Amb, 
Rep.  417.  2  Eden's  Rep.  148.  153.  S.  C.  Ashburton  v.  Ashburton,  6  Vesey,  6. 
Huger  V.  Huger,  3  Dcss.  S.  C.  Eq.  Rep.  18.  3  .Johns.  Ch.  Rep.  348.  370, 
Hedges  v.  Ricker,  5  id.  1G3.  It  is  a  well  settled  rule  in  chancery,  that  when 
land  is  directed  to  be  sold  and  turned  into  money,  or  money  is  directed  to  be  em- 
ployed in  the  purchase  of  lands;  courts  of  equity  in  dealing  with  the  subject,  wiU 
consider  it  that  species  of  property  into  which  it  is  directed  to  be  converted. 
What  is  legally  agreed  to  be  done,  is  considered  as  done.  Wheldale  v.  Partridge, 
5  Vesey,  396.  Craig  v.  Leslie,  3  Whcaton,  563.  577—538.  Peter  v.  Beverly, 
10  Peters'  U.  S.  Rep.  533.  Hanley  v.  James,  5  Paige,  320.  Reading  v. 
Blackwell,  1  Baldtvin's  C.  C.  U.  S.  Rep.  166.  Rhinehart  &  Harrison,  ibid. 
177.  See  also  infra,  p.  476.  n.  The  English  authorities  on  this  subject  are 
collected  in  Fonblanque' s  Eq.  vol.  i.  b.  1.  ch.  6.  sect.  9.  notes  s.  t.  Newland  on 
Contracts,  ch.  3.  p.  48—64.  2  Sto'^  on  Equity,  99.  585—587.  Burge's 
Comm.  on  Colonial  and  Foreign  Laics,  vol.  ii.  53 — 57.  Under  a  power  to  sell 
real  estate  for  certain  purposes,  and  a  sale  be  made,  and  there  be  a  surplus  lui' 
disposed  of,  it  goes  to  the  heir  at  law  as  real  estate.  Leigh  ^-  Dalz.  on  Con- 
version, 92.     Estate  of  Tilghman,  5  Wharton,  44. 
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ercised  by  a  guardian  or  trustee,  in  a  clear  and  strong 
case  without  the  previous  order  of  a  court  of  equity ; 
but  the  infant,  when  he  arrives  at  fall  age,  will  be  en- 
titled, at  his  election,  to  take  the  land,   or  the  money, 
with  interest ;  and  if  he  elects  the  latter,  chancery  will 
take  care  that  justice  be  done,  by  considering  the  ward 
as  trustee  for  the  guardian  of  the  lands  standing  in  his 
name,  and  will  direct  the  ward  to  convey.*     And  if  the 
guardian  puts  the  ward's  money  in  trade,  the  ward  will 
be  equally  entitled  to  elect  to  take  the  profits  of  the  trade, 
or  the  principal,  with  compound  interest,  to  meet  tliose 
profits  when  the  guardian  will  not  disclose  them.''     So,  if 
he  neglects  to  put  the  ward's  money  at  interest, 
but  negligently,   and  for  an  unreasonable  *time,  *231 
suffers  it  to  lie  idle,  or  mingles  it  with  his  own,  the 
court  will  charge  him  with  simple  interest,  and  in  cases 
of  gross  delinquency,  with  compound  interest.     These 
principles  are  understood  to  be  well  established  in  the 
English  equity   system,  and  they  apply  to  trustees  of 
every  kind  f  and  the  principal  authorities  upon  which 
they  rest  were  collected  and  reviewed  in  the  chancery 
decisions  in  New- York,    to  which  it  will  be  sufficient  to 


'  That  such  a  power  might  be  exercised  without  a  previous  authority  was  in- 
timated in  2  Ederis  Rep.  152,  153,  and  ^4??;^.  Rep.  419  ;  and  it  was  allowed 
and  sustained  afterwai'ds  by  the  supreme  court  of  Pennsylvania,  in  1  Rawle's 
Rep.  266.  But  it  is  an  extremely  perilous  act  in  a  trustee,  and  cannot  be  recom- 
mended. In  Virginia,  the  guardian  cannot  apply  any  part  of  the  principal  of 
the  infant's  estate  to  his  education  or  support,  without  the  previous  consent  of 
the  court  appointing  him.  Myers  v.  Wade,  6  Randolph's  Rep.  444.  It  is  the 
general  statute  law  throughout  the  United  States  that  the  lands  of  infants  may  be 
sold,  when  their  interest  or  that  of  others  requires  it  in  the  opinion  of  the  courts 
having  jurisdiction  of  the  subject.  The  guardian  is  the  proper  person  to  apply 
for  the  authority  and  to  exercise  it.  Statute  law  of  Kentuclc7j,  of  1813.  R.  L. 
o/N.  Y.  vol.  ii.  194.  Prince's  Dig.  of  Laws  of  Georgia,  1837,  p.  243.  248.  250. 
Massachusetts  Revised  Statutes,  of  1835,  part  2.  tit.  5.  ch.  71,  72.  Ibid.  tit. 
7.  ch.  79. 

*>  Docker  v.  Somes,  2  Mylne  4'  Keene,  665,  and  notes  d  and  e  below. 

*  They  have  been  applied  to  a  sheriff  who  kept  money  in  the  hands  of  his 
banker  for  years,  without  colour  of  right.  The  King  v.  Villers,  11  Price's  Rep. 
575. 
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refer,  as  they  have  recognized  the  same  doctrine.^  Those 
doctrines,  with  some  exceptions,  pervade  the  jurisprur- 
dence  of  the  United  States.^ 


«  Green  v.  Winter,  1  Johns.  Ch.  Rep.  26.  Dunscomb  v.  Dunscomb,  ibid.  508, 
Schieffelin  v.  Stewart,  ibid.  620.  Holdridge  v.  Gillespie,  2  Johns.  Ch.  Rep.  30. 
Davouev.  Yarmmg,  ibid.  252.  Smith  v.  Smith,  4  Johns.  Ch.  Rep.  281.  Evert- 
son  V.  Tappan,  5  Johns.  Ch.  Rep.  497.  Clarkson  v.  De  Peyster,  1  Hopkins' 
Rep.  424.     Rogers  v.  Rogers,  ibid.  515. 

b  Reeve's  Domestic  Relations,  325,  326.  2  N.  H.  Rep.  218.  1  Mason's 
Rep.  345.  5  Co7m.  Rep.  475.  1  Peters''  Rep.  364.  Fox  v.  VVilcocks,  1  Bin- 
ney'sRep.lM.  3  S.  C.  Eq.  Rep.  241.  4  S.  C.  Eq.  Rep.702—705.  Ring- 
gold V.  Ringgold,  1  Harris  ^  Gill.  M.  Rep.  II.  Edmonds  v.  Crenshaw  State 
Eq.  Rep.  S.  C.  224.  Tiirney  v.  WilHams,  7  Yergcr,  172.  Karr  v.  Karr,  6 
Dana's  Kentucki/  R.  3.  In  this  last  case,  compound  interest  by  means  of  perio- 
dical rests  biennially  was  allowed,  as  the  guardian  had  suffered  interest  to  lie 
idle.  A  guardian  settled  his  account  with  an  infant  within  a  month  after  he 
came  of  age,  and  when  the  latter  had  no  friend  or  adviser  on  his  part.  Account 
ordered  to  be  opened,  notwithstanding  the  vouchers  had  been  delivered  up.  Re- 
vett  V.  Harvey,  1  Simons  S^  Stuart,  502.  The  practice,  as  to  allowing  interest, 
and  in  strong  cases,  compound  interest,  against  trustees,  is  fully  discussed  in 
Wright  V.  Wright,  2  M' Cord's  S.  C.  Ch.  Rep.  185.  In  New-Jersey,  guardians 
who  omit  to  put  the  ward's  money  at  interest,  by  reason  of  fault  or  negligence, 
are  chargeable  with  ten  per  cent,  interest.     Revised  Laics,  779.  sec.  11. 

The  doctrine  laid  down  in  the  text,  that  in  cases  of  gross  delinquency  as  to 
trust  moneys,  an  executor  or  other  trustee  will  be  charged  with  compound  inte- 
rest, though  just  and  reasonable  in  the  cases  in  which  it  has  been  applied,  has,  in 
some  instances,  been  rather  unsparingly  condemned.  Let  us,  for  a  moment, 
examine  its  foundations.  In  Raphael  v.  Boehr,  11  Vesei/,  92.  13  ibid.  407 — 
690,  it  was  applied  to  a  case  where  the  executor  was  directed,  from  time  to  time, 
to  convert  the  interest  into  principal,  and  he  disregarded  the  direction  to  accumu- 
late. In  Schieffelin  v.  Stewart,  1  Johns.  Ch.  Rep.  620,  the  administrator  did 
much  worse.  He  employed  the  trast  moneys  in  trade  for  his  own  benefit,  and 
refused  to  give  an  account  of  the  profits.  In  the  first  case,  the  doctrine  received 
the  sanction  of  Lord  Rosslyn,  Lord  Eldon,  and  Lord  Erskine,  before  all  of  whom 
the  cause  was  successively  brought.  The  same  doctrine  was  afterwards  recog- 
nized by  Lord  Eldon,  in  Ex  parte  Baker,  18  Vesey,  246,  and  enforced  by  the 
house  of  lords,  on  appeal,  in  the  opinion  delivered  by  Lord  Redesdale,  in  Stack- 
poole  v.  Stackpoole,  4  Doio's  P.  C.  209.  The  only  case  in  the  English  courts  in 
vs'hich  the  doctrine  has  been  directly  questioned  and  condemned,  is  that  of  Tebba 
V.  Carpenter,  1  Madd.  Ch.  Rep.  162.  The  vice-chancellor  in  that  case  only 
refused  to  apply  it  to  the  fact  of  negligence  in  the  executor,  and  he  admitted,  that 
a  distinction  ought  to  be  taken  between  negligence,  and  misfeasance  or  corrup- 
tion. In  this  country,  I  may  only  allude  to  the  case  already  mentioned  in  the 
New-York  chancery,  and  I  vyould  then  observe,  that  the  rule  was  very  well  dis- 
cussed so  late  as  1827,  in  South  CaroHna,  by  Judge  Nott,  in  giving  the  opinion  of 
the  court  of  appeals  in  Wright  v.  Wright,  2  M' Cord's  Ch.  Rep.  185.  He 
admitted,  and  Chancellor  Dessaussure  declared,  that  the  general  rule  in  South 
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In  the  French  law,  when  children  are  orphans,  and 
have  no  guardian  appointed  by  the  parents,  nor  by  the 


Carolina  was  against  allowing  rests  and  compound  interest  against  trustees.     Hfe 
said,  however,  that  some  cases  would  require  it,  though  it  might  be  difficult  to 
draw  with  precision  a  line  of  distinction  between  those  cases  in  which  the  rule 
sliould  and  should  not  apply.     He  approved  of  its  application  as  just  and  proper, 
in  the  two  cases  of  Raphael  v.  Bochr  and  Schieffelin  V.  Stewart,  and  lie  thougln 
that  the  cases  in  which  compound  interest  was  to  be  charged  against  trustees  for 
abuse  of  trust,  were  rather  exceptions  to  a  general  rule  than  parts  of  one.     So, 
in  Ringgold  v.  Ringgold,  1  Harr.  4-  Gill,  11,  and  Diffendci-ffcr  v.   Winder, 
3  ibid.  311.    S.  C.  Rai/mond^s  Digested  Chariccri/  cases,  363,  compound  inte- 
rest was  allowed  in  the  court  of  appeals  in  Maryland,  where  a  trustee  speculated 
with  the  trust  funds,  and  endeavoui-ed  to  stifle  inquiry ;   and  in  another  case, 
where  he  was  directed  to  invest  funds,  and  receive  dividends,  and  accumulate  the 
fund,  and  when  he  had  disregarded  that  duty,  and  applied  the  funds  to  his  own 
use.     It  has  also  received  the  sanction  of  the  court  of  appeals  in  Kentucky,  of 
the  supreme  coui-t  of  Massachusetts,  and  of  tlie  supreme  court  of  North  Carolina 
sitting  in  equity,  as  proper  in  certain  cases.     Fay  v.  House,  1  Pick.  Rep.  527. 
Hughes  v.  Smith,  2  Dana's  K.  Rep.  253.     Hodge  v.  Hawkins,  2  Dev.  ^^  Ball. 
566.     Karr  v.  Karr,  6  Dana's  K.  Rep.  3.     The  principle  on  which  the  allow- 
ance of  compound  interest  has  been  made,  even  in  the  cases  in  which  it  has  been 
allowed,  would  seem  to  be  condemned  in  Pennsylvania,  in  the  recent  case  of 
English  V.  Harvey,  2  Rawle's  Rep.  309,  and  especially  in  the  elaborate  review 
of  the  doctrine  in  the  case  of  Peter  M'Call,  1  Ashmead's  Rep.  357.     Compound 
interest,  in  any  case  of  the  kind,  is  regarded  as  too  severe  and  penal  upon  default- 
ing trustees,  and  as  being  only  imperfectly  sustained  by  authority.     It  appears  to 
me,  on  the  other  hand,  that  authority,  both  foi'eign  and  domestic,  and  the  reason 
of  the  thing,  preponderate  alike  in  favour  of  the  allowance  under  the  limitations 
stated,  and  that  the  total  abandonment  of  the  rule  would  ojDerate,  in  many  cases, 
most  unjustly,  as  respects  the  rights  of  the  cestui  que  trust,  and  would  introduce 
a  lax  discipline  that  would  bo  dangerous  to  the  vigilant  and  faithful  administra- 
tion of  trust  estates.     It  would  be  tempting  trustees  to  keep  in  hand,  for  their 
own  speculation  and  profit,  the  interest  moneys  of  others  without  interest,  con- 
trary to  their  duty.     If  a  trustee  might  go  and  trade  with  trast  moneys,  and  make 
no  account  of  the  profits,  and  \vithout  any  other  penalty  than   the  payment  of 
simple  interest,  without  annual  rests,  on  the  capital  so  corruj^tly  perverted,  the 
temptation  to  abuse  would  be  irresistible.     Such  men  ought  to  be  dealt  with  by 
the  plain  but  wholesome  rules  of  Lord  Eldon  ;  and  the  legal  responsibilities  of 
trustees,  as  laid  down  in  the  text,  is  correctly  stated.     This  doctrine  has  recently 
received  the  powerful  sanction  of  the  supreme  court  of  Pennsylvania,  in  the 
opinion    delivered  by  the  chief  justice,  in  the  case    of  Harlaiid' s  Accounts, 
5  Raiders  Rep.     The  cases,  both  foreign  and  domestic,  are  in  this   opinion  ex- 
amined, and  the  argument  in  favour  of  the  allowance  of  annual  rests,  or  com- 
pound interest,  when  the  trustee,  be  he  executor,  administrator,  guardian,   or 
other  trustee,  grossly  disregards  his  duty,  is  conclusively  stated,  and  it  applies  to 
those  cases  in  which  such  an  allowance  becomes  necessary  to  place  the  cestui 
que  trust  in  the  condition  in  which  a  consciencious  discharge  of  the  trust  would- 
have  placed  him.     See  infra,  p.  630,  note. 
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judge  within  the  limitations  prescribed,  there  is  to  be  a 
meeting  of  the  family  {conseil  de  famille)  for  the  nomina- 
tion of  a  guardian.  The  family  council  is  composed  of 
six  relations,  half  from  the  paternal,  and  half  from  the 
maternal  line,  and  the  provision  is  very  specific  in  its  de- 
tails. This  provision  has  been  incorporated,  with  some 
small  variations,  into  the  civil  code  of  Louisiana.* 

»  CocZe  Ciri/,  book  1.  tit.  10.     Civil  Code  of  Louisiantt,  osi.2Z%  &.c^ 


LECTURE  XXXI. 

OF    INFANTS. 

(1.)   Whe7i  of  age. 

The  necessity  of  guardians  results  from  the  inability  of 
infants  to  take  care  of  themselves  ;  and  this  inability  con- 
tinues, in  contemplation  of  law,  until  the  infant  has  at- 
tained the  age  of  twenty-one  years.     The  age  of  twenty- 
one  is  the  period  of  majority  for  both  sexes,  according  to 
the  English  common  law,  and  that  age  is  completed  on 
the  beginning  of  the  day  preceding  the  anniversary  of 
the  person's  birth.^     The  age  of  twenty-one  is  probably 
the  period  of  absolute  majority  throughout  the  United 
States,  though  female  infants,  in  some  of  them,  have  en- 
larged capacity  to  act  at  the  age  of  eighteen.     In  Vermont 
and  Ohio,  females  are  deemed  of  age  at  the  age  of  eigh- 
teen.^    Louisiana  and  France  follow  in  this  respect  the 
common  law  period  of  limitation,  though  entire  majority 
by  the  civil  law,  as  to  females  as  well  as  males,  was  not 
until  the  age  of  twenty-five  ;  and  Spain  and  Holland 
foUow,  as  to  males,  the  rule  of  the  civil  law.<=    Nor  can 


a  Anon.  1  Salk.  44.  1  Ld.  Raym.  480.  Sir  Robert  Howard's  case,  2  Salk. 
Rep.  625.     Hamlin  v.  Stevenson,  4  Dana's  Kentucky  Rep.  597. 

>>  9  Vermont  Rep.  42.  79. 

•  Inst.  1.  23.  1.  Partidas  on  Obligations,  5.  11.  5.  Institutes  of  the  Cxvtl 
Law  of  Spain,  b.  1.  tit.  1.  ch.  1.  sec.  3.     Institutes  of  the  Laws  of  Holland,  by 
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infants  do  any  act  to  the  injury  of  their  property,  which 
they  may  not  avoid,  or  rescind,  when  they  arrive  at  full 

age.  The  responsibility  of  infants  for  crimes  by 
*234  them  committed,  depends  less  on  their  *age,  than 

on  the  extent  of  their  discretion  and  capacity  to 
discern  right  and  wrong. 

(2.)  Acts  void  or  voidable. 

Most  of  the  acts  of  infants  are  voidable  only,  and  not 
absolutely  void ;  and  it  is  deemed  sufficient,  if  the  in- 
fant be  allowed,  when  he  attains  maturity,  the  privilege 
to  affirm  or  avoid,  in  his  discretion,  his  acts  done,  and 
contracts  made  in  infancy.  But  when  we  attempt  to 
ascertain  from  the  books,  the  precise  line  of  distinction 
between  void  and  voidable  acts,  and  between  the  cases 
which  require  some  act  to  affirm  a  contract,  in  order  to 
make  it  good,  and  some  act  to  disaffirm  it,  in  order  to 
get  rid  of  its  operation,  we  meet  with  much  contradiction 

Vander  Linden,  book  1,  ch.  5,  see.  7.  Code  Civil,  art.  388^.  488.  1  Toullier, 
p.  153.  Civil  Code  of  Louisiana,  art.  41.  93.  The  law  of  the  domicil  of  birth 
governs  the  state  and  condition  of  the  minor,  into  whatever  country  he  removes, 
and  his  minority  ceases  at  the  period  fixed  by  those  laws  for  his  majority.  Bar- 
rera  v.  Alpuente,  18  Martin's  Louisiana  Rep.  69.  This  is  the  rule,  as  under- 
.stood  by  niany  continental  civilians.  A  person  being  a  minor  or  of  majority  by 
the  law  of  his  native  domicil,  carries  that  condition  with  him  wherever  he  goes. 
Huberus,  lib.  1.  tit.  3.  sec.  12.  See  also,  Boullenois  and  others,  cited  in  Story 
on  the  Conflict  of  Laics,  p.  52.  69,  70.  But  this  rule  is  to  be  taken  with  very 
important  qualifications.  The  state  and  condition  of  the  person  according  to  the 
law  of  his  domicil,  will  generally,  though  not  universally,  be  regarded  in  other 
countries  as  to  acts  done,  or  rights  acquired,  or  contracts  made  in  the  place  df 
his  native  domicil ;  but  as  to  acts,  rights  and  contracts  done,  acquired  or  made 
out  of  his  native  domicil,  the  lex  loci  will  generally  govern  in  respect  to  his  capa- 
city and  condition.  If,  for  instance,  a  person  be  a  minor  by  the  law  of  his  domicil 
until  the  age  of  twenty-five,  yet  in  another  country  where  twenty-one  is  the  age  of 
majority,  he  may,  on  attaining  that  age,  make  in  such  other  country  a  valid  con- 
tract. Male  V.  Roberts,  3  Esp.  Rep.  163.  Thompson  v.  Ketcham,  8  Johns. 
Rep.  189.  Story  on  the  Conflict  of  Laws,  p.  96,  97.  364.  Saul  v.  His  Credi- 
tors, 17  Martin's  Louisiana  Rep.  597.  Burge's  Com.  on  Colonial  and  Fo- 
reign Laws,  Yol.  i.  103 — 134.  In  respect  to  the  control  of  real  property,  the  law 
of  the  domicil  yields  to  the  lex  rei  sites.  This  is  an  acknowledged  and  universal 
principle.  The  continental  ailthorities  are  cited  numerously  and  at  large  in  the 
laat  work  above  mentioned  on  the  subject  of  minors  and  the  law  of  majority.- 
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and  confusion.     A  late  writer  who  has  compiled  a  pro- 
fessed treatise  on  the  law  of  infancy,  concludes,  from  a 
review  of  the  cases,  that  the  only  safe  criterion  by  which 
we  can  ascertain  whether  the  act  of  an  infant  be  void 
or  voidable,  is,  "  that  acts  which  are  capable  of  being 
^gally  ratified,  are  voidable  only  ;  and   acts  which  are 
incapable  of  being  legally  ratified,  are  absolutely  void."* 
But  the  criterion  here  given  does  not  appear  to  free  the 
question  from  its  embarrassment,  or  afford  a  clear  and 
definite  test.     All  the  books  are  said  to   agree  in  one 
result,  that  whenever  the  act  done  vujy  he  for  the  benefit 
of  the  infant,  it  shall  not  be  considered  void,  but  he  shall 
have  his  election,  when  he  comes  of  age,  to  affirm  or 
avoid  it ;  and  this,  says  Ch.  J.  Parker,"  is  the  only  clear 
and  definite  proposition  which  can  be  extracted  from  the 
authorities.     But  we  are  involved  in  difficulty,  as  that 
learned  judge  admits,  when  we  come  to  the  apphcation 
of  this  principle.     In  Zouch  v.  Parso?is,''  it  was  held  by 
the  K.  B.,  after  a  full  discussion  and  great  consideration 
of  the  case,  that  an  infant's  conveyance  by  lease  and  re- 
lease, was  voidable  only  ;  and  yet  Mr.  Preston'^ 
condemns  that  decision  in  *the  most  peremptory  *235 
terms,  as  confounding  all  distinctions  and  authori- 
*  ties  on  the  point ;  and  he  says,  that  Lord  Eldon  repeat- 
edly questioned  its  accuracy.     On  the  other  hand,  Mr. 
Bin^ham^  undertakes  to  show,  from  reason  and  authorit}^ 
that  the  decision  in  Burrow  is  well  founded  ;  and  he 
insists*"  that  all  the  deeds,  and  acts,  and  contracts  of  an 
infant,  except  an  account  stated,  a  warrant  of  attorney,  a 


^  Bingham  on  Infancy,  33. 
•>  Whitney  v.  Dutch,  14  Mass.  Rep.  457. 
<=  3  Biirr.  1794. 

d   Treatise  on  Conveyancijig,  vol.  ii.  p.  249.      Treatise  on  Abstracts  of 
TiiiZe,  vol.  i.  p.  324.  H< 

«  Laio  of  Infancy,  ch.  2. 
f  See  his  work,  p.  34,  and  also  his  preface. 
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will  of  lands,  a  release  as  executor,  and  a  conveyance  to 
his  guardian,  are,  in  judgment  of  law,  voidable  only, 
and  not  absolutely  void.  But  the  modern  as  well  as 
ancient  cases,  are  much  broader  in  their  exception. 
Thus  it  is  held,  that  a  negotiable  note,  given  by  an  infant, 
even  for  necessaries,  is  void  ;^  and  his  acceptance  of  a 
bill  of  exchange  is  void  ;^  and  his  contract  as  security 
for  another,  is  absolutely  void  f  and  a  bond,  with  a 
penalty,  though  given  for  necessaries,  is  void.*^  It  must 
be  admitted,  however,  that  the  tendency  of  the  modern 
decisions  is  in  favour  of  the  reasonableness  and  policy  of 
a  very  liberal  extension  of  the  rule,  that  the  acts  and 
contracts  of  infants  should  be  deemed  voidable  only,  and 
subject  to  their  election  when  they  became  of  age,  either 

to  affirm  or  disallow  them.^     If  their  contracts  were 
*236  absolutely  void,  it  would  follow,  *as  a  consequence, 

that  the  contract  could  have  no  effect,  and  the  party 
contracting  with  the  infant,  would  be  equally  discharged.^ 


■  Swasey  v.  Administrator  of  Vanderheyden,  10  Johns.  Rep.  33.  Trueman 
\.  Hurst,  1  Term  Rep.  iO.  U'CnWis  v.  How,  3  N.  H.  Rep.  3iS.  M' Mian  v. 
Richmond,  G  Yerger,  1.  Contra,  Dubose  v.  Wheddon,  M' Cord's  Rep.  221. 
In  Everson  v.  Carpenter,  17  Wendell,  419,  it  was  adjudged  that  the  promissory 
note  of  an  infant  was  merely  voidable,  and  could  be  made  available  by  a  new 
promise  after  he  was  of  age.  See  also  to  the  same  point,  1  Berton's  N.  B.  Rep, 
23,  and  that  is  now  the  better  doctrine. 

*>  Williamson  v.  Watts,  1  Campb.  N.  P.  552. 

•  Curtin  v.  Patton,  11  Serg.  ^  Raivle,  805. 

"•  Co.  Liu.  172.  a,  recognized  as  being  still  the  law  by  Bayley,  J.,  in  3  Maule 
Sr  Selw.  432. 

^  Wamsley  v.  Lindenberger,  2  Randolph's  Rep.  478.  Lord  Mansfield,  in 
Zouch  V.  Parsons,  3  Burr.  Rep.  1804,  held  the  law  to  have  been  truly  laid  down 
by  Perkins,  sec.  12,  that  "  all  such  gifts,  grants,  or  deeds,  made  by  an  infant, 
which  do  not  take  effect  by  delivery  of  his  hand,  are  void.  But  such  gifts,  grants, 
or  deeds,  made  by  an  infant  by  matter  in  deed,  or  in  writing,  which  take  effect  by 
delivery  of  his  own  hand,  are  voidable."  Chancellor  Jones,  in  Stafford  v.  Roof, 
9  Cowen's  Rep.  626,  adhered  to  this  distinction,  and  held,  that  manual  delivery 
was  requisite  to  render  the  infant's  deed  of  lauds  or  chattels  voidable  only.  I 
apprehend  that  the  modern  rule,  as  now  understood,  is  not  quite  so  precise. 

f  1  Fonb.  Tr.  of  Eq.  74.  In  Goodsell  v.  Myers,  3  Wendell's  Rep.  479,  and 
Dubose  v.  Wheddon,  4  BP  Cord's  Rep.  221,  it  was  held,  that  the  note  of  an  in- 
fant was  voidable,  and  not  void. 
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The'  doctrine  of  the  case  of  Z ouch  v.  Parsons,  has  been 
recognized  as  law  in  this  country,  and  it  is  not  now  to  be 
shaken.*"  On  the  authority  of  that  case,  even  the  bond  of 
an  infant  has  been  held  to  be  voidable  only  at  his  elec- 
tion.^ It  is  an  equitable  rule,  and  most  for  the  infant's 
benefit,  that  his  conveyances  to  and  from  himself,  and  his 
contracts,  in  most  cases,  should  be  considered  to  be  void- 
able only.*=  Lord  Ch.  J.  Eyre,  in  Keane  v.  Boycott,'^  un- 
dertook to  reconcile  the  doctrine  of  void  and  voidable 
contracts,  on  the  ground,  that  when  the  court  could  pro- 
nounce the  contract  to  be  to  the  infant's  prejudice,  it  was 
void,  and  when  to  his  benefit,  as  for  necessaries,  it  was 
good  ;  and  when  the  contract  was  of  an  uncertain  nature 
as  to  benefit  or  prejudice,  it  was  voidable  only  at  the 
election  of  the  infant.  Judge  Story  declared  these  dis- 
tinctions to  be  founded  in  solid  reason,*  and  they  are 
considered  to  be  so,  and  the  point  is  not  susceptible  of 
greater  precision. 

■    (3.)  Acts  avoided  or  comfirmed. 

If  the  deed  or  contract  of  an  infant  be  voidable  only, 
it  is  nevertheless  binding  on  the  adult  with  whom  he 


*  Ch.  J.  Ruffin,  in  Hoyle  v.  Stowe,  2  Dev.  4*  Battle,  324,  325,  expresses  his 
disapprobation  of  the  decision  in  Zouch  v.  Parsons,  with  much  force  of  reasoning, 
and  lie  says  it  is  not  received  as  settled  law.  But  in  Bool  v.  Mix,  17  Wendell 
R.  119,  it  was  adjudged  that  a  deed  of  bargain  and  sale  made  by  an  infant,  was 
like  a  feoffment  with  livery  of  seisin,  voidable  only,  and  not  absolutely  void. 
The  rule  was  even  admitted  to  be  universal,  that  all  deeds  and  instruments  under 
seal  executed  by  an  infant  were  voidable  only,  with  the  single  exception  of  those 
which  delegate  a  naked  authority.  See  also  Mr.  Justice  Story,  in  10  Peters'  R.  71, 
and  the  Eagle  Fire  Company  v.  Lent,  6  Paige  R.  635,  S.  P.,  and  this  I  regard 
as  the  general  American  law  on  the  subject. 

^  Conroe  v.  Birdsall,  1  Johns.  Cas.  127.  A  deed  of  bargain  and  sale  of  lands 
by  an  infant  is  voidable  only.     Wheaton  v.  East,  5  Yer gar's  Tenn.  Rep.  41. 

'^  Jackson  v.  Carpenter,  11  Johns.  Rep.  539.  Oliver  v.  Houdlet,  13  Mass. 
Rep.  237.  Roberts  v.  Wiggin,  1  N.  H.  Rep.  73.  Wright  v.  Steele,  2  N.  H. 
Rep.  55.     Kline  v.  Bebee,  6  Conn.  Rep.  494. 

^  2  H.  Blacks.  Rep.  511. 

«  1  Mason's  Rep.  82.  Wheaton  v.  East,  5  Yerger'a  Rep.  41.  M'Minn  v. 
Richmonds,  G  ibid.  1.  S.  P. 
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dealt,  so  long  as  it  remains  executory,  and  is  not  re- 
scinded by  the  infant.^  It  is  also  a  general  rule, 
*237  that  no  one  but  the  infant  *himself,  or  his  legal  re- 
presentatives, can  avoid  his  voidable  deed  or  con- 
tract ;  for  while  living,  he  ought  to  be  the  exclusive  judge 
of  the  propriety  of  the  exercise  of  a  personal  privilege  in- 
tended for  his  benefit ;  and  when  dead,  those  alone 
should  interfere  who  legally  represent  him.''  The  infant's 
privilege  of  avoiding  acts  which  are  matters  of  record,  as 
fines,  recoveries,  and  recognizances,  is  much  more  limit- 
ed, in  point  of  time,  than  his  privilege  of  avoiding  mat- 
ters en  'pais.  The  former  must  be  avoided  by  him  by 
writ  of  error,  or  audita  querela,  during  his  minority,  when 
his  nonage  can  be  tried  by  the  court  by  inspection ;  but 
deeds,  writings,  and  parol  contracts,  may  be  avoided 
during  infancy,  or  after  he  is  of  age,  by  his  dissent,  entry, 
suit,  or  plea,  as  the  case  may  require.*^  If  any  act  of 
confirmation  be  requisite  after  he  comes  of  age,  to  give 

a  Smith  V.  Bowen,  1  Mod.  Rep.  25.  Holt  v.  Ward,  Str.  Rep.  937.  War- 
wick V.  Bruce,  2  ISIaule  4'  Selw.  205.  Brown  v.  Caldwell,  10  Serg.  4'  Rawle, 
114. 

''  8  Co.  42.  b.  Keane  v.  Boycott,  2  //.  Blacks.  Rep.  511.  Van  Bramer  v. 
Cooper,  2  Johns.  Rep.  279.  Jackson  v.  Todd,  6  ibid.  257.  Oliver  v.  Houdlet, 
13  Mass.  Rep.  237.  Roberts  v.  Wiggin,  1  N.  H.  Rep.  73.  Privies  in  estate 
cannot  avoid  the  infant's  deed.    Hoyle  v.  Stowe,  2  Dev.  Sj-  Battle,  323. 

0  Co.  Litt.  380.  b.  Com.  Dig.  tit,  Enfant,  C.  3.  5.  9.  11.  Cro.  Car.  303. 
306.  In  Roof  v.  Stafford,  7  Coiven's  Rep.  175,  it  was  held,  by  the  supreme 
court  of  New-York,  that  a  sale  of  chattels  by  an  infant,  was  not  any  more  than 
a  conveyance  of  land,  voidable  till  he  came  of  age.  This  was  settled  as  to  conr 
veyances  of  land,  by  the  cEuje  of  Zouch  v.  Parsons.  But  in  the  same  case,  on 
error,  9  Cowen^s  Rep.  626,  Chancellor  Jones  held,  that  the  infant  might  avoid  a 
sale  of  chattels  while  an  infant,  but  not  a  sale  of  land.  In  the  latter  case,  he 
could  enter  and  take  the  profits  until  of  age ;  but  where  the  possession  wa« 
changed,  and  he  had  no  legal  means  to  regain  it,  he  might  exercise  the  power  of 
rescission  immediately.  The  act  of  avoidance  is  only  allowed  during  infancy, 
when  necessary,  inasmuch  as  the  infant  lacks  discretion  to  exercise  it.  The  case 
in  9  Coicen  is  an  authority  that  an  infant  may  avoid,  during  infancy,  a  s'ale  of 
chattels,  and  bring  trover  by  his  guardian  to  recover  them.  So  it  was  afterwards 
held  in  Bool  v.  Mix,  17  Wendell,  119,  that  a  sale  and  delivery  of  chattels  by  an 
infant  might  be  avoided  while  under  age,  but  that  a  deed  of  lands  executed  by  an 
infant,  could  not,  until  he  came  of  age,  though  he  might  enter  ajid  take  the  profits 
jn  the  mean  time. 


Leo.  XXXI.]  OF  THE  RIGHTS  OF  FERSONS.    .  237 

f 

binding  force  to  a  voidable  act  of  his  infancy,  slight  acts 
and  circumstances  will  be  a  ground  from  which  to  infer 
the  assent ;  but  the  books  appear  to  leave  the  question 
in  some  obscurity,  when  and  to  what  extent  a  positive 
act  of  confirmation  on  the  part  of  the  infant  is  re- 
quisite.    In  Holmes   *v.   Blogg,''  the  Ch.    Justice  *238 
observed,  that  in  every  instance  of  a  contract,  void- 
able only  by  an  infant  on  coming  of  age,  he  was  bound 
to  give  notice  of  disaffirmance  of  the  contract  in  a  rea- 
sonable time.     The  inference  from  that  doctrine  is,  that 
without  some  act  of  dissent,  all  the  voidable  contracts  of 
the  infant  would  become  binding.     But  there  are  other 
cases  which  assume  that  a  voidable  contract  becomes 
binding  upon  an  infant  after  he  comes  of  age,  only  by 
reason  of  acts  or  circumstances,  amounting  to  an  affirm- 
ance of  the  contract.'^     In  the  cases  of  Jachsoji  v.  Carpen- 
ter, and  JacJcso7i  v.  Burchin,''  the  infant  had  disaffirmed 


a  8  Taunt.  Rep.  35. 

b  Evelyn  v.  Chichester,  3  Burr.  Rep.  1717.     1   Rol.  Abr.  tit.  Enfants,  K. 
Co.  Liti.  51.  b.     Hubbard  v.  Cummings,  1  Grcenleafs  Rep.  11.     In  Hohnes 
V.  Bloga:,  8  Taunt.  Rep.  508,  it  is  remarkable,  that  the  distinguished  counsel  in 
that  case,  one  of  whom  is  now  (1827)  lord  chancellor,  and  the  other  chief  justi^ce 
of  the  C.  B.,  treat  tliis  as  an  open  and  debatable  point.     Sergeant  Copley  m- 
sisted,  that  the  infant's  contract  was  binding  on  him  when  he  became  adult,  be- 
cause there  had  been  no  disaffirmance  of  it;  and  Sergeant  Best  contended,  that 
disaffirmance  was  not  necessary,  and  that  infants  were  not  bound  by  any  contract, 
unless  the  same  was  affirmed  by  them  after  arriving  at  full  age;  and  this  is  the 
decision  in  4  Pick.  Rep.  48.     It  has  been  held,  that  an  infant's  conveyance  may 
be  disaffirmed  at  any  time,  so  long  as  an  action  of  ejectment  is  not  barred  by  the 
statute  of  limitations.     Lessee  of  Drake  v.  Ramsey,  5   Hammond's  O.  Rep. 
251.     Jackson  v.  Carpenter,  11  Johns.  Rep.  539.  to  S.  P.     And  in  South  Caro- 
lina it  is  held,  that  a  simple  declaration  of  the  infant,  on  his  coming  of  age,  is 
not  a  sufficient  confirmation  of  his  voidable  contract,  unless  it  be  accompanied  by 
some  act  which  recognizes  the  validity  of  the  obligation.     Ordinary  v.  Wherry, 
1  Bayleifs  Rep.  28.     In  Wheaton  v.  East,  5  Yerger's  Tenn.  Rep.   41,  the 
decision  was,  that  a  deed  of  confirmation  of  the  minor's  deed  was  not  requisite, 
but  that  any  act  of  the  minor  from  which  his  assent  to  the  deed  executed  duvmg 
his  minority,  might  be  inferred,  would  operate  as  a  confirmation,  and  conclude 

him.  , 

=  11  Johns.  Rep.  539.  14  Ibid.  124.  In  Tucker  v.  Moreland,  10  Peters 
U.  S.  Rep.  73,  it  was  observed  by  Mr.  Justice  Story,  that  those  two  cases  m 
Johnson  proceeded  upon  principles,  which  were  in  perfect  coincidence  with  the 
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the  voidable  deed  of  his  infancy,  which  was  by  deed  of 
bargain  and  sale,  by  an  act  equally  solemn,  after  he  be- 
came of  age.*  This  is  the  usual  and  the  suitable  course, 
when  the  infant  does  not  mean  to  stand  by  his  contract  ; 
and  his  confirmation  of  the  act  or  deed  of  his  infancy, 
may  be  justly  inferred  against  him  after  he  has  been  of 
age  for  a  reasonable  time,  either  from  his  positive  acts 
in  favour  of  the  contract,  or  from  his  tacit  assent  under 

circumstances  not  to  excuse  his  silence.  In  Curtin 
*239  V.  Tatton^  the  court  required  some  distinct  *act  by 

which  the  infant  either  received  a  benefit  from  the 
contract  after  he  arrived  at  full  age,  or  did  some 
act  of  express  and  direct  assent  and  ratification;  but 
that  was  the  case  of  a  contract  considered  to  be  absolutely 


common  law.  In  the  cftse  in  Peters,  the  questions  arising  on  the  void  and  void- 
able acts  of  infants,  and  when  they  were  to  be  deemed  confirmed  or  disaffirmed, 
are  fully  and  learnedly  discussed  in  the  opinion  pronounced  by  the  court. 

■  A  conveyance  by  an  infant  of  the  same  land  to  another  person  after  he  comes 
of  age,  effectually  avoids  a  deed  of  bargain  and  sale  made  in  infancy.  Hoyle  v. 
Stowe,  2  Dev.  4-  Battle,  320.  The  New-York  case  of  Bool  v.  Mix,  17  Wen- 
dell, 119,  seems  to  require  from  the  infant  some  positive  act  of  disaffirmance 
after  he  comes  of  age  of  a  sale  of  lands.  If  it  be  a  feofi'ment  with  livery,  it  may 
be  avoided  by  entry,  or  by  writ  dumfidt  infra  atatcm.  If  by  deed  of  bargain 
and  sale,  it  might  be  avoided  by  another  deed  of  bargain  and  sale  made  to  a 
third  person  without  entry,  if  the  land  be  vacant.  And  in  all  other  cases  if  there 
be  no  conveyance  to  a  third  person,  tliere  must  be  an  actual  entry  for  the  express 
purpose  of  disaffirming  the  deed,  or  he  must  do  some  other  act  of  equal  notoriety 
and  efficiency. 

^  11  Serg.  4-  Rawle,  305.  In  Kline  v.  Beebe,  6  Conn.  Rep.  494,  this  subject 
was  very  fully  discussed  and  considered,  and  it  was  held,  that  there  were  three 
modes  of  affirming  the  voidable  contracts  of  infants,  when  they  amved  at  full 
age.  1.  By  an  express  ratification.  2.  By  acts  which  reasonably  imply  an 
affirmance.  3.  By  the  omission  to  disaffirm  within  a  reasonable  time.  This  i» 
tlie  rule  also  declared  in  Richardson  v.  Boright,  9  Vermont  R.  365,  and  it  may 
here  be  observed  generally,  that  to  give  validity  to  a  voidable  contract  by  the 
ratification  of  the  party,  the  party  must  be  fully  apprized  of  his  rights,  and  do  the 
act  dehberately  and  upon  examination.  By  the  English  statute  of  May  9th, 
1828,  entitled  "an  act  for  rendering  a  written  memorandum  necessary  to  the 
validity  of  certain  promises  and  engagements,"  an  infant  is  not  chargeable  upon 
any  promise  or  ratification  after  full  age,  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  be  made  by  writing  signed  by 
the  party  to  be  charged. 
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void.  In  the  case  of  voidable  contracts,  it  will  depend 
upon  circumstances,  such  as  the  nature  of  the  contract, 
and  the  situation  of  the  infant,  whether  any  overt  act  of 
assent  or  dissent  on  his  part  be  requisite  to  determine 
the  fact  of  his  future  responsibility .'^ 

(4.)  Acts  h'mding  on  the  infant. 

Infants  are  capable,  for  their  own  benefit  and  for  the 
safety  of  the  pubhc,  of  doing  many  binding  acts.     Con- 
tracts for  necessaries  are  binding  upon  an  infant,  and  he 
may  be  sued  and  charged  in  execution  on  such  a  con- 
tract, provided  the  articles  were  necessary  for  him  under 
the  circumstances  and  condition  in  which  he  was  placed.'' 
The  question  of  necessaries  is  governed  by  the  real  cir- 
cumstances of  the  infant,  and  not  by  his  ostensible  situa- 
tion ;  and,  therefore,  the  tradesman  who  trusts  him  is 
bound  to  make  due  inquiry,  and  if  the  infant  has  been 
properly  supplied  by  his  friends,  the  tradesman  cannot 
recover.'^     Lord  Coke  considers  the  necessaries  of  the 
infant  to  include  victuals,  clothing,   medical  aid,   and 
"  good  teaching  or  instruction,  whereby  he  may  profit 
himself  afterward s.'"!     If  the  infant  lives  with  his  father 
or  guardian,  and  their  care  and  protection  are  duly  ex- 


»  In  Hovle  V.  Stowo,  2  Dcv.  4-  Battle,  320,  it  was  decided,  upon  a  full  consi- 
deration of  the  subiect,  that  to  ratify  an  infant's  bargain  and  sale,  after  full  age, 
some  act  must  be  done  denoting  that  the  estate  created  by  the  deed  was  subsist- 
ing, as  the  receipt  of  the  purchase  money,  &c.  Declarations  must  be  very  clear, 
and  with  a  view  to  ratification,  to  be  sufficient. 

b  Ive  V.  Chester,  Cro.  J.  560.  Clarke  v.  Leslie,  5  Esp.  N.  P.  28.  Coates 
V.  Wilson,  ziirf.  152.  Berolles  v.  Ramsay,  1  HoU^s  Rep.  N.  P.  77.  Though 
the  negotiable  note  which  an  infant  gives  for  necessaries  be  void,  yet  he  is  liable 
for  the  reasonable  value  of  the  necessaries.     M'Minn  v.  Richmonds,  6  Verger  s 

Tenn.  Rep.  1. 

c  Ford  V.  Fothergill,  Peake's  N.  P.  239.     Story  v.  Perry,  4  Carr.  c^-  P^yne, 
526.     But  it  has  been  since  held  that  though  an  infant  has  a  sufficient  income 
allowed  him  to  supply  him  with  necessaries  suitable  to  his  condition,  yet  his  eon- 
tract  for  necessaries  is  nevertheless  binding.     Burghart  v.  Hull,  4  Meeson  4- 
Welsby,  727.  -  ,    ■ 

d  Co.  Litt.  172.  a.  , 
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ercised,  he  cannot  bind  himself  even  for  necessa- 
*240  ries."*     It  is  also  understood,  *that  necessaries  for 

the  infant's  wife  and  children,  are  necessaries  for 
him  ;''  and  in  all  cases  of  contracts  for  necessaries,  the 
real  consideration  may  be  inquired  into.  The  infant  is 
not  bound  to  pay  for  the  articles  furnished,  more  than 
tliey  were  really  worth  to  him  as  articles  of  necessity, 
and,  consequently,  he  may  not  be  bound  to  the  extent  of 
his  contract ;  nor  can  he  be  precluded,  by  the  form  of 
the  contract,  from  inquiring  into  the  real  value  of  the 
necessaries  furnished.*^ 

Infancy  is  not  permitted  to  protect  fraudulent  acts  ; 
and,  therefore,  if  an  infant  takes  an  estate,  and  agrees  to 
pay  rent,  he  cannot  protect  himself  from  the  rent,  by 
pretence  of  infancy,  after  enjoying  the  estate,  when  of 
age.  If  he  receives  rents,  he  cannot  demand  them  again 
when  of  age,  according  to  the  doctrine  as  now  understood. 
If  an  infant  pays  money  on  his  contract,  and  enjoys  the 
benefit  of  it,  and  then  avoids  it  when  he  comes  of  age,  he 
cannot  recover  back  the  consideration  paid.'^  On  the 
other  hand,  if  he  avoids  an  executed  contract  when  he 
comes  of  age  on  the  ground  of  infancy,  he  must  restore 
the  consideration  which  he  had  received.     The  privilege 


a  Bainbridge  v.  Pickering,  2  Blacks.  Rep.  1325.  Wailing  v.  Toll,  9  Johns-. 
Rep.  141.  Hull  V.  Connolly,  3  M' Cord's  L.  R.  6.  Kline  v.  L'Amoureux, 
2  Paige's  Rep.  419.  But  if  the  infant  lives  apart  fiom  his  father  with  his  assent, 
and  labours  for  his  own  use,  he  is  liable  for  necessaries  furnished  him.  Madox 
V.  Miller,  1  Maule  ^  Set.  738.     Smith  v.  Young,  2  Dev.  Sg-  Batt.  26. 

•>  Turner  v.  Trisby,  Str.  Rep.  168.  Though  the  husband  be  an  infant,  there 
are  cases  in  which  he  has  been  held  liable  to  pay  the  debts  of  his  wife,  of  full  age, 
contracted  by  her  before  marriage ;  such  liability  being  an  incident  to  the  mar- 
riage contract,  which  an  infant  is  competent  to  enter  into.  Paris  v.  Sti-oud, 
Barries'  Notes,  95.     Roach  v.  Quick,  9  WendelVs  Rep.  238. 

<=  Makarell  v.  Bachelor,  Cro.  Eliz.  583. 

<*  Kirton  v.  Elliott,  2  Bulst.  Rep.  69,  Lord  Mansfield,  in  Earl  of  Bucking- 
hamshire V.  Drury,  2  Eden's  Rep.  72.  Holmes  v.  Blogg,  8  Taunt.  Rep.  580. 
M'Coy  V.  Huffman,  8  Coioen's  Rep.  84.  Harney  v.  Owen,  ABlackf.  Jnd.  Rep. 
240. 


Lee.  XXXI.]  OF  THE  RIGHTS  OF  TERSONS.  240 

of  infancy  is  to  be  used  as  a  shield,  and  not  as  a  sword. 
He  cannot  have  the  benefit  of  the  conlract  on  one  side, 
without  returning  the  equivalent  on  the  other.*  But  there 
are  many  hard  cases  in  which  the  infant  cannot  be  held 
bound  by  his  contracts,  though  made  in  fraud  ;  for  infants 
would  lose  all  protection  if  they  were  to  be  bound  by 
their  contracts  made  by  improper  artifices,  in  the 
heedlessness  *of  youth,  before  they  had  learned  the  *241 
value  of  character,  and  the  just  obligation  of  moral 
duties.  When  an  infant  had  fraudulently  represented 
himself  to  be  of  age  when  he  gave  a  bond,  it  was  held 
that  the  bond  was  void  at  law.*"  But  where  he  obtained 
goods  upon  his  false  and  fraudulent  affirmation  that  he 
was  of  age,  though  he  avoided  payment  of  the  price  of 
the  goods,  on  the  plea  of  infancy,  the  vendor  was  held 
entitled  to  reclaim  the  goods,  as  having  never  parted 
with  his  property  in  them  f  and  it  has  been  suggested, 
in  another  case,*^  that  there  might  be  an  instance  of  such 
gross  and  palpable  fraud,  committed  by  an  infant  arrived 
at  the  age  of  discretion,  as  would  render  a  release  of  his 
right  to  land  binding  upon  him.  Infants  are  liable  in 
actions  arising  ex  delicto,  whether  founded  on  positive 
wrongs,  as  trespass  or  assault ;  or  constructive  torts,  or 
frauds.^  But  the  fraudulent  act,  to  charge  him  must  be 
wholly  tortious ;  and  a  matter  arising  ex  contractu,  though 
infected  with  fraud,  cannot  be  changed  into  a  tort  in  or- 
der to  charge  the  infant  in  trover,  or  case,  by  a  change 
in  the  form  of  the  action.*"     He  is  liable  in  trover  for  tor- 


»  Badger  v.  Phinney,  15  Mass.  Rep.  35!).  Roberts  v.  Wiggin,  1  N.  H.  Rep. 
73.  Roof  V.  Stafford,  7  Cowens  Rep.  179.  Parker,  J.,  in  Hamblett  v.  Hamb- 
lett,  6  N.  H.  Rep.  339.     But  see  Shaw  v.  Boyd,  5  Serg.  4-  R.  309. 

'•  Conroe  v.  Birdsall,  1  Johns.  Cas.  127. 

"=  Badger  v.  Phinney,  15  Mass.  Rep.  359. 

^  Stoolfoos  V.  Jenkins,  12  Serg.  Sf  Rawle,  399. 

®  They  are  liable  for  trespasses  committed  by  them,  even  though  acting  by 
command  of  the  father.     Humphrey  v.  Douglass,  10  Vermont  R.  71. 

f  Jennings  v.  Rundail,  8  Term  Rep.  335.    Johnson  v.  Pie,  1  Lev.  1C9.  Vassc 
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tiously  converting  goods  intrusted  to  him;''  and  in  de- 
tinue, for  goods  delivered  upon  a  special  contract  for  a 
specific  purpose  ;^  and  in  assumpsit,  for  money  which  he 

has  fraudulently  embezzled.*' 
*242       *An  infant  has  a  capacity  to  do  many  other 

acts  valid  in  law.  He  may  bind  himself  as  an 
apprentice,  it  being  an  act  manifestly  for  his  benefit ;  but, 
when  bound,  he  cannot  dissolve  the  relation.*^  The 
weight  of  opinion  is  that  he  may  make  a  testament  of 
chattels,  if  a  male,  at  the  age  of  fourteen,  and  if  a  female, 
at  the  age  of  twelve  years.^  He  may  convey  real  estate, 
held  has  a  naked  trustee,  under  an  order  in  chancery. 
The  equity  jurisdiction  in  this  case,  is  grounded  on  the 
statute  of  7  Anne,  c.  19,  which  has  been  re-enacted  in 


V.  Smith,  6  Cranch,  226.  Wilt  v.  Welsh,  6  Watts,  1.  In  this  last  case  the  de- 
cisions were  elaborately  considered,  and  it  was  held,  that  whenever  the  substan- 
tive ground  of  an  action  against  an  infant  is  contract,  as  well  as  where  the  con- 
tract is  stated  as  inducement  to  a  supposed  tort,  he  is  not  liable ;  and  the  case  of 
Campbell  v.  Stokes,  2  Wendell,  137,  was  considered  as  opposed  equally  to  prin- 
ciple and  authority. 

a  Homer  v.  Thwing,  3  Pich.  Rep.  492.  Peigne  v.  Sutclifte,  4  M' Cord's  Rep. 
387.  His  property  is  liable  for  fines  and  costs  on  conviction  of  a  public  oft'ence. 
Beasley  V.  The  State,  2  Verger's  Tenn.  Rep.  481. 

•>  Mills  V.  Graham,  4  Bos.  ^'  Pull.  140.  In  New-York,  the  action  of  detinue 
is  abolished,  and  an  action  of  trespass  on  the  case  may  be  brought  to  recover 
damages,  even  for  a  wilfiil  injury,  accompanied  with  force.  By  this  innovation, 
all  nice  questions  concerning  direct  and  consequential  injuries  are  avoided.  But 
the  want  of  such  an  action  as  detinue  to  recover  a  favourite  or  necessary  specific 
chattel  in  specie,  may  be  seriously  felt.  N.  Y.  Revised  Statutes,  vol.  ii.  p.  553, 
sec.  15,  16. 

<=  Bristow  V.  Eastman,  1  Esp.  Rep.  172.  By  the  N.  Y.  Revised  Statutes, 
vol.  ii.  p.  341,  sec.  12,  no  action  relating  to  real  pi-operty  is  to  be  delayed  by  rea- 
son of  the  infancy  of  any  defendant,  and  a  guardiein  is  to  be  appointed  to  defend 
his  rights. 

*  Rex  V.  Inhabitants  of  Wigston,  3  Barmv.  4-  Cress.  484.     See  Infra. 

«  Harg.  n.  83  to  lib.  2  Co.  Litt.  Mr.  Hargrave  has  collected  all  the  con- 
ti-adictory  opinions  on  this  point.  The  civil  law  gave  this  power  to  the  infant  at 
the  age  of  seventeen  years,  and  this  period  has  been  adopted  by  statute  in  Con- 
necticut. In  New-York,  the  period  fixed  by  statute  for  an  infant  to  make  a  will 
of  chattels,  is  the  age  of  eighteen  in  males,  and  sixteen  in  females.  N.  Y.  Re- 
vised Statutes,  vol.  ii.  p.  CO. 
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this  country,*  and  extends   only  to  plain  and  express 
trusts.     Whatever  an  infant  is  bound  to  do  by  law,  the 
general  rule  is,  that  the  same  will  bind  him  if  he  does  it 
without  suit  at  law.'^     If,  therefore,  he  be  a  tenant  in 
common,  he  may  make  a  reasonable  partition.*^     He  may 
discharge  a  mortgage  on  due  payment  of  the  mortgage 
debt.     His  acts  as  executor,  at  the  age  of  seventeen,  will 
bind  him,  unless  they  be  acts  which  would  amount 
to  a  devastavit.'^     There  was  no  occasion,  *said  Lord  *243 
I>Iansfield,^  to  enumerate  instances.     The  authori- 
ties are  express,  that  if  an  infant  does  a  right  act,  which 
he  ought  to  do,  and  which  he  was  compellable  to  do,  it 
shall  bind  him.     We  have  already  seen,  that  an  infant  of 
fourteen,  if  a  male,  and  twelve  if  a  female,  may  enter 
into  a  vahd  contract  of  marriage  ;  but  he  is  not   liable 
to  an  action,  on  his  executory  contract,  to  marry,  though 
the  infant  may  sue  an  adult  on  such  a  promise.^" 

■    (5.)   Their  marriage  settlements. 

In  consequence  of  the  capacity  of  infants,  at  the  ago 
of  consent,  to  contract  marriage,  their  marriage  settle- 
ments, when  reasonable,  have  been  held  valid  in  chan- 
cery ;  but  it  has  long  been  an  unsettled  question,  whether 


"  «  .V.  Y.  Revised  Statutes,  vol.  ii.  p.  194,  sec.  167.  The  New-York  statute 
declares,  that  whenever  the  infant  is  seised  or  possessed  of  any  lands  by  way  of 
mortgage,  or  in  trust  only  for  others,  the  court  of  chancery,  on  the  petition  of 
the  guaKlian  of  the  infant,  or  of  any  person  interested,  may  compel  the  infant  tg 
convey  the  same.  _.     •  ^ 

b  Co.  Litt.  172.  a.  ' 

<:  Ban-ington  v.  Clarke,  2  Pen7i.  Eej).  115. 
-      d  In  New-York,  he  is  declared  to  be  incompetent,  and  I  think  very  properly, 
to  act  as  an  executor  or  administrator.     N.  Y.  Revised  Statutes,  vol.  ii.  p.  69. 
Ibid.  Iff. 

e  3  Burr.  Rep.  1801. 

f  Hunt  V.  Peake,  5  Careen's  Rep.  475.  In  New-York,  the  court  of  chanceiy 
is  authorized  to  decree  and  compel  the  specific  performance  of  contracts  by  the 
infant  who  is  a  representative  of  the  party  making  them.  N.  Y.  Revised 
Statutes,  vol.  ii.  p.  194.  sec.  169.  As  to  the  sole  under  the  direction  of  the 
court  of  chancery,  of  the  real  estates  of  infants,  see  preceding  Lecture. 

Vol.  II.  38 
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a  female  infant  could  bind  her  real  estate  by  a  settlement 
upon  marriage.  In  Drury  v.  Drury,^  Lord  Ch.  Notting- 
ham decided,  that  the  statute  of  27  Hen.  VIIL,  which 
introduced  jointures,  extended  to  adult  women  only,  and 
that,  notwithstanding  a  jointure  on  an  infant,  she  might 
waive  the  jointure,  and  elect  to  take  her  dower ;  and 
that  a  female  infant  could  not,  by  any  contract  previous 
to  her  marriage,  bar  herself  of  a  distributive  share  of  her 
husband's  personal  estate,  in  case  of  his  dying  intestate. 
This  decree  was  reversed  in  the  house  of  lords,  upon  the 
strength  of  the  opinions  of  Lord  Hardwicke,  Lord  Mans- 
field, and  the  majority  of  the  judges  ;''  and  the  great 
question  finally  settled  in  favour  of  the  capacity  of  the 
female  infant,  to  bar  herself,  by  her  contract  before  mar- 
riage, of  her  right  of  dower  in  her  husband's  lands,  and  to 

her  distributive  share  of  her  husband's  personal 
*244  estate.     In  New-York,  *in  a  late  case  in  chancery,® 

the  question  whether  an  infant  could  bind  herself 
by  an  ante-nuptial  contract,  was  discussed  at  large,  and 
it  was  held  that  a  legal  jointure  settled  upon  an  infant 
before  marriage,  was  a  bar  of  her  dower ;  and  that  an 
equitable  provision  settled  upon  an  infant  in  bar  of  dower, 
and  to  take  effect  immediately  on  the  death  of  the  hus- 
band, and  to  continue  during  the  life  of  the  widow,  and 
being  a  reasonable  and  competent  livelihood  for  the  wife 
under  the  circumstances,  was  also  a  bar.  The  question 
still  remains,  whether  she  has  the  capacity  to  bind  her 
own  real  estate  by  a  marriage  settlement.  Mr.  Atherley,* 
after  reviewing  the  cases,  concludes,  that  the  weight  of 
the  conflicting  authorities  was  in  favour  of  her  capacity 
so  to  bind  herself.     But  in  Mihier  v.  Lord  Haixwood,^ 


«  1  Eden's  Rep.  39. 

*>  1  Ibid.  60 — 75.     Wilmofs  Opinions,  p.  177. 

<=  M'Cartee  v.  Teller,  2  Paige's  Rep.  511. 

**  Treatise  on  Marriage  Settlements,  p.  28 — 41, 

^  18  Vesey,  259. 
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Lord  Eldon  has  subsequently  held,  that  a  female  infant 
was  not  bound  by  agreement  to  settle  her  real  estate 
upon  marriage,  if  she  did  not,  when  of  age,  choose  to 
ratify  it;  and  that  nothing  but  her  own  act,  after  the 
period  of  majority,  could  fetter  or  affect  it.  The  case  of 
Slocombe  v.  Glubb,^  admitted  that  a  male  infant  may  bar 
himself  by  agreement  before  marriage,  either  of  his 
estate  by  the  curtesy,  or  of  his  right  to  his  wife's  personal 
property ;  and  both  the  male  and  female  infant  can  settle 
their  personal  estate  upon  marriage.  The  cases  of  Strick- 
land V.  Crokcr^  and  Warlurton  v.  Lytton,"  are  considered 
by  Mr.  Atherley*^  as  favourable  to  the  power  of  a  male 
infant  to  settle  his  real  estate  upon  marriage,  and  that 
seems  to  be  decidedly  his  opinion.  But  since  the  de- 
cision of  Lord  Eldon,  in  Milner  v.  Lord  Harewood, 
this  conclusion  *becomes  questionable  ;  for  if  a  *245 
female  infant  cannot  settle  her  real  estate  without 
leaving  with  her  the  option,  when  twenty-one,  to  revoke 
it,  why  should  not  the  male  infant  have  the  same  option  ? 

■'   (6.)  Suits  in  equity  against  them. 

The  law  is  so  careful  of  the  rights  of  infants,  that  if 
they  be  made  defendants  at  the  suit  of  creditors,  the 
answer  of  the  guardian  ad  litem,  does  not  bind  or  conclude 
them.®  Such  an  answer  in  chancery,  po  forma,  leaves 
the  plaintiff  to  prove  his  case,  and  throws  the  infant  upon 
the  protection  of  the  court.  It  was  the  maxim  of  the 
Roman  law,  that  an  infant  was  never  presumed  to  have 
done  an  act  to  his  prejudice  pupillus  pati  posse  non  intelli- 
gitur.^    In  decrees  of  foreclosure  against  an  infant,  there 


»  2  Bro.  545. 

b  t>  Cos.  in  Ch.  211. 

«  Cited  in  4  Bro.  440. 

•*  Treatise  oti  Marriage  Settlements,  p.  42 — 45. 

«  Eccleston  v.  Petty,  Carthew's  Rejp.  79. 


Dig.  50.  17.  110. 
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is,  according  to  the  old  and  settled  rule  of  practice  in 
chancery,  a  day  given  him  when  he  comes  of  age,  usually 
six  months,  to  show  cause  against  the  decree,  and  make 
a  better  defence,  and  he  is  entitled  to  be  called  in  for 
that  purpose  by  process  of  subpccna.^  The  decree  in  or- 
dinary cases  would  be  bad  on  the  face  of  it,  and  ground 
for  a  bill  of  review,  if  it  omitted  to  give  the  infant  a  day 
to  show  cause  after  he  came  of  age  ;  though  Lord  Redes- 
dale  held,  in  Bennett  v.  Hamill,^  that  such  an  error  in  the 
decree  would  not  affect  a  hona  fide  purchase  at  a  sale 
under  it.'^  But  in  the  case  of  decrees  for  the  foreclosure 
and  sale  of  mortgaged  premises,  or  for  the  sale  of  lands 
under  a  devise  to  pay  debts,  the  infant  has  no  day,  and 
the  sale  is  absolute.'^  In  the  case  of  a  strict  foreclosure 
of  the  mortgagor's  rio;ht  without  a  sale,  the  infant  has  his 
day  after  he  comes  of  age,  but  then  he  is  confined  to 
showins:  errors  in  the  decree,  and  cannot  unravel  the  ac- 


o 


counts  nor  redeem.® 


*  Thomas  v.  Gyles,  2  Vern.  Rep.  232.  Lord  Ch.  in  Gary  v.  Bertie,  ibid. 
342.  Sir  Joseph  Jekyll,  in  Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.  120. 
Napier  v.  Effingham,  ibid.  401.  Bennet  v.  Lee,  2  Atk.  529.  Jackson  v.  Tur- 
ner, 5  Leigh,  119.  Miller  v.  Dennis,  3  Johns.  Ch.  Rep.  367.  Kekall  v.  Kel- 
sall,  2  Mylne  ^^  Keene,  409.  In  England,  since  the  demurrer  of  the  parol  has 
been'  abolished  by  the  statutes  of  11  Geo.  IV.  and  1  W.  IV.  c.  47,  an  infant 
defendant  is  not  entitled  to  have  six  months  given  to  him,  after  attaining  the  age 
of  21,  to  show  cause  against  a  decree.  Powys  v.  Mansfield,  6  Simons,  637.. 
The  distinction  seems  to  be,  that  if  the  decree  directs  the  estate  to  be  sold,  tha 
infant  has  not  his  six  months,  but  on  a  simple  decree  of  foreclosure  he  is  edlowed 
the  six  months.     Scholefield  v.  Heafield,  7  Simons,  667. 

b  2  Sch.  Sj-  Lef.  566. 

c  Lord  Eldon,  in  17  Vesey,  173.  178. 

^  Booth  V.  Rich,  1  Vern.  Rep.  395.     Cooke  v.  Parsons,  2  Vern.  Rep.  429. 
Free,  in  Ch.  184.  S.  C.     Mills  v.  Duncan,  3  Johns.  Ch.  Rep.  367. 

^  MaUack  v.  Galton,  3  P.  Wms.  352.  Bishop  of  Winchester  v.  Beaver,. 
3  Vesey,  317.    WiUiamson  v.  Gordon,  19  Vesey,  114. 


LECTURE  XXXII. 


OF    MASTER  AND    SERVANT. 


The  last  relation  in  domestic  life,  which  remains  to 
be  examined,  is  that  of  master  and  servant.  The  seve- 
ral kinds  of  persons  who  come  within  the  description  of 
servants,  may  be  subdivided  into  (1)  slaves,  (2)  hired  ser- 
vants, and  (3)  apprentices. 

I.  Of  slaves. 

Slavery,  according  to  Mr.  Paley,^  may,  consistently 
with  the  law  of  nature,  arise  from  three  causes,  viz;  from 
crimes,  captivit3^  and  debt.  In  the  institutes  of  Jus- 
tinian,'' slaves  are  said  to  become  such  in  three  ways, 
viz  :  by  birth,  when  the  mother  was  a  slave  ;  by  cap- 
tivity in  war;  and  by  the  voluntary  sale  of  himself  as  a 
slave,  by  a  freeman  above  the  age  of  twenty,  for  the  sake 
of  sharing  the  price.  Sir  William  Blackstone'^  examines 
these  causes  of  slavery,  by  the  civil  law,  and  shows  them 
all  to  rest  on  unsound  foundations;  and  he  insists,  that  a 
state  of  slavery  is  repugnant  to  reason,  and  the  principles 
of  natural  law.  The  civil  law^  admitted  it  to  be  con- 
trary to  natural  right,  though  it  was  conformable  to  the 
usage  of  nations.  The  law  of  England  will  not  endure 
the  existence  of  slavery  within  the  realm  of  England. 
The  instant  a  slave  touches  the  soil,  he  becomes  free,  so 


*  Principles  of  Moral  PJiilosophy, -p.  158, 159. 
f  Inst.  1.3,4. 

*  Com.  vol.  i.  p.  423. 
«  Inst.  I.  Z.  2. 
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as  to  be  entitled  to  be  protected  in  the  enjoyment  of  his 
person  and  property,  though  he  may  still  continue  bound 
to  service  as  a  servant.*  There  has  been  much  dispute 
in  the  English  books,  whether  trover  would  lie  for  a 
negro  slave ;  and  the  better  opinion  is,  that  it  will  not 
lie,  because  the  owner  has  not  an  absolute  property  in 
the  negro  ;  and  by  the  common  law,  it  was  said,  one 
man  could  not  have  a  property  in  another,  for  men  were 
not  the  subject  of  property.''  In  the  case  of  Somersett, 
in  1772,  who  was  a  negro  slave,  carried  by  his  master 
from  America  to  England,  and  there  confined,  in  order 
to  be  sent  to  the  West  Indies,  he  was  discharged  by  the 
K.  B.  upon  habeas  coryus,  after  a  very  elaborate  discus- 
sion, and  upon  the  ground  that  slavery  did  not  and  could 
not  exist  in  England,  under  the  English  law.'=  The 
Scotch  lawyers'^  mention  the  case  ofK?iight,  a  negro  slave, 
brought  from  the  West  Indies  to  Scotland,  by  his  master, 
in  1773 ;  and  as  the  slave  refused  to  continue  in  his  ser- 
vice, he  applied  to  the  courts  in  Scotland  for  assistance, 
to  compel  bis  slave  to  return  to  him.  It  was  held,  that 
slavery  was  not  recognized  by  the  law  of  Scotland,  and 
that  the  claim  of  the  master  to  the  perpetual  service  of 
the  negro,  was  inadmissible,  for  the  law  of  Jamaica  did 
not  apply  to  Scotland,  and  the  master's  claim  was  con- 
sequently repelled  by  the  sheriff's  court,  and  by  the 
court  of  session. 


»  1  Blacks.  Com.  424. 

^  Smith  V.  Gould,  2  Salk.  Rep.  666.  2  Lord  Raym.  1274.  Contra  Butts  v. 
Pennj',  2  Lev.  Rep.  210,  and  Lord  Hardwicke,  in  Pearne  v.  Lisle,  Amb.  Rep. 
75.  Mr.  Justice  Best,  in  Forbes  v.  Cochrane,  2  Barnw.  ^  Cres.  448.  3  DowL 
4'  Ryl.  679.  S.  C,  said,  that  the  judges  were  above  the  age  in  which  they  lived, 
and  stood  upon  the  high  ground  of  natural  right,  when  they  declared,  that  in 
England  human  beings  could  not  be  the  subject  matter  of  property.  He  insisted, 
that  the  moment  a  slave  put  his  foot  on  board  a  British  man  of  war,  out  of  the 
waters  of  a  colonial  jurisdiction,  he  became  free.  This  is  the  law  now  in  France,, 
and  as  soon  as  a  slave  lands  on  the  French  soil  he  is  free. 

«  Loffs  Reports,  1.     Harg.  State  Trials,  vol.  xi.  p.  339. 

^  1  Ersk.  Inst.  158.    Kamea'  Principles  of  Equity,  vol.  ii.  p.  134. 
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But  though  personal  slavery  be  unknown  in  England, 
so  that  one  man  cannot  sell,  or  confine  and  export  another, 
as  his  property,  yet  the  claim  of  imported  slaves 
for  wages,  *without  a  special  promise,  does  not  *249 
seem  to  receive  the  same  protection  and  support 
as  that  of  freemen.*  Mr.  Barrington,  who  has  given  a 
very  strong  picture  of  the  degradation  and  oppression  of 
the  tenants,  under  the  English  tenure  of  pure  villenage,'' 
is  of  opinion,  that  predial  servitude  really  existed  in  Eng- 
land, so  late  as  the  reign  of  Elizabeth ;  and  that  the  ob- 
servation of  Lilburn,  that  the  air  of  England  was,  at  that 
time,  too  pure  for  a  slave  to  breathe  in,  was  not  true  in 
point  of  fact.  Be  that  as  it  may,  there  is  no  such  thing 
now  as  the  admission  of  slaves  or  slavery,  in  the  sense 
of  the  civil  law,  or  of  the  laws  and  usages  in  the  West 
Indies,  either  in  England,  or  in  any  part  of  Europe ;  and  it 
is  very  generally  agreed,  that  the  African  slave  trade  is 
unjust  and  cruel.'^ 

It  is  no  less  true  than  singular,  that  personal  slavery 
prevailed  with  uncommon  rigour  in  the  free  states  of  an- 
tiquity ;  and  it  cannot  but  diminish  very  considerably 
our  sympathy  with  their  spirit,  and  our  reverence  for 
their  institutions.  A  vast  majority  of  the  people  of  an- 
cient Greece  were  in  a  state  of  absolute  and  severe  slave- 
ry. The  disproportion  between  freeman  and  slaves,  was 
nearly  in  the  ratio  of  thirty  thousand  to  four  hundred 
thousand.*^     At  Athens  they  were  treated  with  more  hu- 


^  Alfred  V.  Marquis  of  Fitz  James,  3  Esp.  Cas.  3.  The  King  v.  The  Inhabit- 
ants of  Thames  Ditton,  4  Doug.  Rep.  300.  Where  a  West  India  slave  ac- 
companied her  master  to  England,  and  voluntarily  returned  back  to  the  ^Vost 
Indies,  it  was  held,  that  the  residence  in  England  did  not  finally  emancipate  her, 
and  she  became  a  slave  on  her  retinn,  though  no  coercion  could  be  exercised  over 
her  while  in  England.     The  Slave  Grace,  ^Hagg.  Aclm.  Rep.  94. 

^  ObservatioHs  on  the  Statutes,  chiefly  the  more  ancient,  p.  232 — 241. 

*  See //;//•«,  p.  254,  n.  a. 

*  1  Milf.  Hist.  35.5.  A  small  aristocracy  governed  Attica,  while  the  soil  was 
cultivated  by  a  working  class  of  400,000  slaves,  and  a  similar  disproportion  existed 
throughout  Greece.      According  to  a  learned  article  on    "  the  democracy  of 
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manity  than  in  Thessaly,  Crete,  Argos,  or  Sparta  ;  for  at 
Athens  the  philosophers  taught  and  recommended  hu- 
manity to  slaves,  as  a  sure  test  of  virtue.  They  were 
entitled  to  sue  their  master  for  excessive  ill-usage,  and 
compel  him  to  sell  them  ;  and  they  had  also  the  privi- 
lege of  purchasing  their  freedom.^     In  the  Roman  re- 

pubhc,  the  practice  of  predial  and  domestic  slavery 
*250  was  equally  *countenanced,  and  still  more  abused. 

There  were  instances  of  private  persons  owning 
singly  no  less  than  four  thousand  slaves  ;''  and  by  the 
Roman  law,  slaves  were  considered  in  the  light  of  goods 
and  chattels,  and  could  be  sold  or  pawned.  They  could 
be  tortured,  and  even  put  to  death,  at  the  discretion  of 
their  masters.'^  By  a  succession  of  edicts,  which  huma- 
nity, reason,  and  policy  dictated,  and  which  were  enact- 
ed by  Claudius,  Hadrian,  and  Antoninus  Pius,  the  juris- 
diction of  life  and  death  over  slaves  was  taken  from  their 


Athens,"  in  the  New- York  Review  for  July,  1840,  the  whole  number  of  slaves  in 
Attica  was  about  305,000  to  95,000  citizens,  and  45,000  resident  foreigners. 
Even  Aristotle  considered  the  relation  of  master  and  slave,  just  as  indispensable 
in  every  well-ordered  state,  as  that  of  husband  and  wife. 

"  1  Patterns  Antiq.  of  Greece,  57 — 67 — 72. 

''  1  Gibboii's  Hist.  p.  66 — Co.  Hume,  in  his  essay  on  the  Populousness  of 
Ancie7it  Nationn  says,  that  some  great  men  among  the  Romans  possessed  to  the 
number  of  10,000  slaves,  but  this  would  seem  to  be  an  exaggeration.  Mr.  Blair, 
in  his  Inquiry  into  the  State  of  Slavery  among  the  Romans,  (1833,)  assigns 
as  many  as  three  slaves  to  every  free  person  in  Italy  in  the  time  of  the  Emperor 
Claudius.  Almost  all  the  agricultural,  as  well  as  domestic  labour,  was  performed 
by  slaves,  even  from  the  time  of  Tiberius  Gracchus.  Plutarch's  Life  of  T. 
Gracchus.     Hookers  Roman  History,  b.  6.  ch.  7. 

*  Inst.  1.  8.  1.  Taylor^  Elem.  of  the  Civil  Laio,  p.  429.  By  the  leoB 
Aquilia,  passed  soon  after  the  era  of  the  twelve  tables,  the  killing  of  a  slave  by 
a  third  person,  was  put  upon  the  same  ground  as  the  killing  of  a  quadruped,  and 
a  pecuniary  .recompense  was  to  be  made  to  the  owner.  When  a  master  was- 
murdered  by  one  of  his  domestic  slaves,  all  the  slaves  of  his  household  at  the 
time  were  to  be  put  to  death  ;  and  Tacitus  gives  a  horrible  instance,  in  the  tim& 
of  Nero,  of  the  application  of  this  atrocious  law  in  the  case  of  the  murder  of 
Pedanius  Secundus,  a  man  of  consular  rank,  and  who  possessed  400  domestic 
slaves,  who  were  all  put  to  death,  and  with  the  approbation  of  the  senate. 
Tacit.  Arm.  lib.  14.  sec.  42 — 45.     For  the  Roman  law,  see  ibid.  13.  32. 
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masters,  and  referred  to  the  magistrate  ;  and  the  Ergas- 
tula,  or  dungeons  of  cruelty,  were  abohshed.* 

The  personal  servitude  which  grew  out  of  the  abuses 
of  the  feudal  system,  and  to  which  the  Germans  had  been 
accustomed,  even  in  their  primitive  settlements,  was  ex- 
ceedingly grievous  '^    but   it  is   not   supposed  to  have 
equalled,  in  severity  or  degradation,  the  domestic  slave- 
ry of  the  ancients,  or  among  the  European  colonies  on 
this  side  of  the  Atlantic.     The  feudal  villein  of  the  lowest 
order  was  unprotected  in  his  property,  as  against  seizure 
by  his  master,   and  was  subjected  to  the   most  ignoble 
services  ;  but  his  circumstances  distinguished  him  mate- 
rially from  the  Greek,  Roman,  or  West  India  slave.     No 
person,  in  England,  was  a  villein  in  the  eye  of  the  law, 
except  in  relation  to  his  master.     As  to  him  qidcquid  ac' 
quiritur  servo  acquiritur  domino.     In  villenage  in  gross,  all 
acquisitions  of  property,  real  and  personal,  made  by  the 
villein,  belonged  to  his  lord.     To    all  other  per- 
sons *he  was  a  freeman,  and  as  against  them  he  *251 
had  rights  of  property  ;  and  his  master,  for  exces- 
sive injuries  committed  upon  the  vassal,  was  answerable 
at  the  king's  suit.'=     So,  also,  the  life  and  chastity  of  the 


*  1  Gibbon,  ubi  supra,  p.  65,  Inst.  1.  8.  2.  Taylor's  Elem.  of  the  Civil 
Law,  433 — 435.  The  horrible  cruelties  inflicted  upon  the  slaves,  in  ancient 
times,  and  particularly  by  the  Romans,  and  the  barbarous  manners,  and  loss  of 
moral  taste  and  just  feeling,  which  were  the  consequence,  are  strikingly  shown 
and  illustrated  from  passages  in  the  classics,  by  jMr.  Hume,  in  his  very  learned 
Essay  on  the  Popidousness  of  Ancient  Nations. 

^  See  a  picture  of  the  degradation  and  rigours  of  personal  servitude  among 
the  Gothic  barbarians  of  Gaul.  Gibbon's  Hist.  vol.  vi.  p.  359 — 362,  8to.  edit. 
Robertson's  Charles  V.,  vol.  i.  note  9. 

"  Co.  Litt.  116,  117.  119.  Villeins,  says  Lord  Coke,  2  Ltst.  45,  are  freo 
against  all  men,  saving  their  lord.  The  lord  was  indictable  for  maiming  his 
villein,  but  the  latter  was  not  entitled  to  his  appeal  of  mayhem,  for  he  could  not 
hold  his  damages  if  he  received  any;  and  for  a  similar  reason,  the  villein  could 
not  have  an  appeal  of  robbery,  for  all  his  goods  belonged  to  his  lord.  Litt.  sec. 
194.  Co.  Litt.  123.  b.  In  the  Anglo-Saxon  period,  the  power  of  lords  over 
their  slaves  was  not  quite  absolute.  If  the  master  beat  out  a  slave's  eye  or  tooth, 
the  slave  recovered  his  liberty.     If  he  killed  hini,  he  paid  a  fine  to  the  king.     L- 

Vol.  II.  39 
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female  vassal,  even  of  the  lowest  degree,  were  protected, 
(feebly,  probably,  in  point  of  fact,  but  effectually  in  point 
of  law,)  by  the  right  of  prosecution  of  the  lord,  by  appeal 
by  or  on  behalf  of  the  injured  vassal.* 

Las  Casas,  the  Spanish  bishop  of  Chiapa,  with  the 
view  of  relieving  the  oppressed  Indians  from  the  most 
cruel  and  fatal  slavery,  and  after  all  other  expedients  had 
failed,  proposed  to  the  Spanish  government  to  substitute 
the  hardy  Africans  for  the  feeble  Indians.  This  was  in 
1517  ;  and  the  Emperor  Charles  V.  granted  a  patent  to 
certain  persons  to  supply  the  Spanish  Islands  with  slaves. 
The  importation  of  negro  slaves  into  the  Spanish  colonies 
had  commenced  as  early  as  1501,  and  was  continued 
under  the  sanction  of  the  Spanish  monarchs.^  Las  Casas 
is  said,  therefore,  to  have  chosen  between  two  existing 
evils,  and  that  he  wished  to  eradicate  the  greater  by  re- 
sorting to  the  lesser.*^  Soto,  the  Dominican,  and  con- 
fessor of  Charles  V.,  and  professor  in  the  university  of 
Salamanca,  was  a  more  consistent,  if  not  a  more  illus- 
trious opponent  of  slavery.     He   boldly   attacked  the 


L.  Alf.  Lamb.  Arch.  p.  17.  At  the  time  of  the  Norman  conquest,  the  greater 
part  of  the  land,  in  England  was  cultivated  by  slaves,  and  the  free  tenants  were 
extremely  few  in  comparison.  Turner^ s  Hist,  of  ILngland  During  ihe  Mid- 
dle Ages,  vol.  i.  135.  The  code  of  the  Visigoths  in  Spain  was  honouraLly  dis- 
tinguished from  the  Salic  law  and  other  codes  of  the  barbarians  in  the  moderation 
of  its  provisions  respecting  slaves.  By  the  Visigothic  code  the  slave  was  allowed 
to  acquire  property  and  purchase  his  freedom,  and  it  provided  for  his  pei'sonal 
eecurity  against  the  extreme  violence  of  his  master.  See  the  Fuero  Juzgo  as 
cited  by  Mr.  Prescott,  in  his  History  of  the  Reign  of  Ferdinand  Sf  Isabella, 
vol.  i.  Int.  p.  35,  note. 

a  Littleton's  Ten.  sec.  189,  190.  194.  Hallam's  Vieto  of  the  Middle  Ages, 
vol.  i.  p.  122.  124.  vol.  ii.  p.  199. 

b  Bancroffs  History  of  the  United  States,  vol.  i.  p.  182,  183.  The  Spa- 
niards and  Portuguese  dealt  in  the  traffic  of  African  negroes,  as  slaves,  even 
before  the  discovery  of  America.     Ibid.  vol.  i.  p.  178,  179. 

<=  Irving's  Life  of  Colutnbus,  vol.  iii,  App.  No.  26.  Our  learned  and  inge- 
nious countryman  endeavours  to  relieve  the  memory  of  this  excellent  man  from 
reproach  for  this  most  reprehensible  act,  by  showing  the  general  benevolence  of 
his  motive.  Bryan  Edwards,  in  his  History  of  ihe  British  Indies,  vol.  ii.  ch.  2, 
spiritedly  undertook  the  same  task. 
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African  slave  trade,  from  the  very  beginning  of  it,  as  ini- 
quitous ;  and  by  his  influence  with  his  master,  he  pro- 
cured an  edict,  in  1543,  tending  to  mitigate  slavery  in  the 
colonies.^ 

*Sir  Jolni  Hawkins  was  the  first  Englishman  *252 
who,  in  1562,  introduced  the  practice  of  buying  or 
kidnapping  negroes  in  Africa,  and  transporting  and  sell- 
ino-  them  for  slaves  in  the  West  Indies.  In  1620,  a  Dutch 
vessel  carried  a  cargo  of  slaves  from  Africa  to  Virjjinia: 
and  this,  says  Chalmers,''  was  the  sad  epoch  of  the  intro- 
duction of  African  slaves  into  the  English  colonies  on 
this  continent.  The  Dutch  records  of  New-NetherUmds 
allude  to  the  existence  of  slaves  in  their  settlements 
on  the  Hudson,  as  early  as  1626  f  and  slavery  is 
mentioned  in  the  Massachusetts  laws  between  1630 
and  1641.'*  Domestic  slavery  having  thus  inauspi- 
ciously  commenced,  it  continued  and  increased  through- 
out these  United  States  when  they  were  colonies  of 
Great  Britain.  It  exists  to  this  da}^  in  all  the  southern 
states  of  the  Union ;  but  it  has  become  extinct  in 
New-York  and  the  eastern  states,  and  probably  it  is 
in  a  course  of  abatement  and  extinction  in  some  others. 
In  Pennsylvania,  by  an  act  of  March  1st,  17S0,  and  in 
New-Jersey,  by  acts  of  February  14th,  17S4,  and  of  the 
24th  February,  1S20,  passed  for  the  gradual  extinction 
of  slavery,  this  great  evil  has  been  removed  from  them, 
and  all  children  born  of  a  slave  after  the  4lh  day  of  July, 


"  Dominic  Soto's  Treatise,  De  Justitia  et  Jure,  and  which  very  scarce  book 
the  author  of  a  learned  article  in  the  Edinburgh  Review,  vol.  xxvii.  p.  230,  had 
seen  and  read,  is  said  to  contain  a  strong  condemnation  of  the  Afi'ican  slave 
trade. 

*>  Political  Annals,  p.  49. 

=  Monlton's  History  of  New-Yorl;  vol.  i.  p.  373. 

^  Massachusetts  Historical  Collections,  vol.  iv.  p.  194.  The  government 
and  people  of  Massachusetts,  in  1645  and  1646,  resented  the  first  importation  of 
African  slaves  into  the  colony  as  a  heifious  crime.  Winthrop  s  History,  vol.  ii, 
p.  245.  379, 380.     Bancroft's  History,  vol.  i.  p.  187. 
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1804,  were  declared  free.  In  Massachusetts,  it  was  ju- 
dicially declared,  soon  after  the  revolution,  that  slavery 
was  virtually  abolished  by  their  constitution,  and  that 
the  issue  of  a  female  slave,  though  born  prior  to  their 
constitution,  and  as  early  as  1773,  was  born  free.*  But 
though  this  be  the  case,  yet  the  effect  of  the  former  legal 
distinctions  is  still  perceived,  for  by  statute,  a  marriage 
in  Massachusetts  between  a  white  person  and  a  negro, 
Indian,  or  mulatto,  is  absolutely  void.''  In  Connecticut, 
statutes  were  passed  in  17S4  and  1797,  which  have,  in 
their  gentle  and  gradual  operation,  nearly,  if  not  totally, 

extinguished  slavery  in  that  state.*^ 
*253      I  shall  not  attempt,  nor  have  I  at  *hand  the  means, 

to  collect  and  review  the  laws  of  all  the  southern 
states  on  this  subject  of  domestic  slavery.  They  are,  doubt- 
less, as  just  and  as  mild  as  is  deemed,  by  those  govern- 
ments, to  be  compatible  with  the  public  safety,  or  with  the 
existence  and  preservation  of  that  species  of  property;  and 
yet,  in  contemplation  of  law,  slaves  are  considered,  in 
some  respects,  as  things  or  property,  rather  than  persons, 
and  are  vendible  as  personal  estate.  They  cannot  take 
property  by  descent  or  purchase,  and  all  they  find,  and 


'  See  Winctendon  v.  Hatfield,  4  Mass.  Rep.  128,  and  Littleton  v.  Tuttle, 
ibid.  note. 

''  Dane's  Abr.  ch.  46.  art.  2.  sec.  3.  Mass.  Revised  Statutes,  1835.  In 
Virginia  it  is  an  indictable  offence.     1  R.  C.  of  Virginia,  275. 

*  Reeve's  Domestic  Relaiioyis,  p.  340.  Statutes  of  Connecticut,  1821,  p. 
428.  There  were  25  slaves  remaining  in  Connecticut  in  1830.  In  1774,  the 
importation  of  slaves  into  that  state  was  prohibited.  In  Rhode-Island  no  person 
could  be  born  a  slave  on  or  after  the  1st  of  March,  1784.  In  New-Hampshire 
and  Vermont,  slavery  was  abolished  by  their  respective  constitutions  ;  and  it  was 
a  fundamental,  and  declared  to  be  an  unalterable  provision  in  the  ordinance  of 
congress  of  July  13th,  1787,  for  the  government  of  the  territory  of  the  United 
States,  north-^oest  of  the  river  Ohio,  that  there  should  be  neither  slavery,  nor 
involuntary  sendtude  in  the  said  territory,  otherwise  than  in  the  punishment  of 
crimes.  This  provision  effectually  prevented  the  introduction  of  slavery  into  any 
of  the  states  north  of  the  Ohio,  and  included  in  what  was  then  called  the  North- 
western Territory  of  the  United  States. 
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all  they  hold,  belongs  to  the  master.     They  cannot  make 
lawful  contracts,  and  they  are  deprived  of  civil  rights. 
They  are  assets  in  the  hands  of  executors,  for  the  pay- 
ment of  debts,  and  cannot  be  emancipated  by  will  or 
otherwise,  to  the  prejudice  of  creditors.^     Their  condition 
is  m.ore  aualagous  to  that  of  the  slaves  of  the  ancients, 
than  to  that  of  the  villeins  of  feudal  times,  both  in  respect 
to  the  degradation  of  the  slaves,  and  the  full  dominion 
and  power  of  the  master.     The  statute  regulations  fol- 
low the  principles  of  the  civil  law  in  relation  to  slaves, 
and  are  extremely  severe,  but  the  master  has  no  power 
over  hfe  or  Hmb  ;  slaves  are  still  regarded  as  human  be- 
ings under  moral  responsibihty  as  to  crimes  ;  and  the 
severe  letter  of  the  laws  is  softened  and  corrected  by  the 
humanity  of  the  age,  and  the  spirit  of  Christianity.''     The 
laws  of  some  of  the  southern  states  manifest,  likewise, 
great  jealousy  in  respect  to  any  external  influence  or 
communications,  calculated  to  render  the  slave  popula- 


•  Executors  of  Walker  v.  Bostick,  4  Dessau.  S.  C.  Rep.  266.  Brandon  v. 
Huntsville  Bank,  1  Stewart's  Alab.  Rep.  320.  Pleasants  v.  Pleasants,  2  CalVs 
Rep.  319.  The  State  v.  Philpot,  Dudley's  Geo.  R.  46.  Nancy  v.  Sncll, 
6  Dana's  K.  R.  149.  Briscoe  v.  Wickliffe,  Ibid.  165.  Ibid.  195.  Fable  v. 
Brown,  2  HilVs  8.  C.  Ch.  Rep.  396.  Gregg  v.  Thompson,  2  Mill's  Con.  Rep. 
331.  View  of  the  Latos  of  Virginia  relative  to  Slavery,  Am.  Jurist,  No.  13. 
Civil  Code  of  Louisiana,  art.  35.  173.  Act  of  Maryland,  1798.  ch.  101. 
Laws  of  South  Carolina,  Brevard's  Digest,  229.  In  Louisiana,  slaves  are 
considered  as  real  estate  and  descend  as  such,  whereas  in  Maryland,  Virginia 
and  Missouri,  they  are  regarded  as  personal  property.  In  Kentucky  the  law  on 
this  subject  is  anomalous.  Slaves  are  for  most  purposes  regarded  as  personal 
property,  and  yet  so  far  as  respects  wills,  they  are  by  statute  declared  to  be  real 
estate,  and  they  descend  sub  modo  to  the  heir.  In  Massachusetts,  under  the 
colony  administration,  slaves  were  property,  transferable  like  chattels,  and  were 
assets  in  the  hands  of  executors  and  administrators,  and  the  issue  of  female 
slaves  followed  the  condition  of  the  mother.  Parsons,  Ch.  J.,  4  Mass.  R.  127. 
In  Tennessee  and  Arkansas,  propeity  in  slaves  is  protected  specially  by  the  con- 
stitution, which  declares  that  the  legislature  shall  have  no  power  to  pass  laws 

for  the  emancipation  of  slaves,  without  the  consent  of  the  owner. 

•»  Stroud's  Sketch  of  the  Laics  relating  to  Slavery,  Phil.,  1827,  passim. 

Ruffin,  J.,  in  tlie  case  of  The  State  v.  Mann,  2  Dev.  N.  C.  Rep.  263.     The 

State  V.  Jones,  Walker's  Miss.  R.  83.     The  State  v.  Philpct,  Dudley's  Geo. 

R.i6. 
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tion  discontented  with  their  condition.^     Their  se- 
*254  vere  penal  *restrictions  must  have  proceeded  from 

the  strong  and  fearful  apprehension,  that  the  kind 
of  knowledge  and  instruction  which  are  interdicted,  would 
greatly  increase  the  means,  capacity,  and  tendency  of 
slaves  to  combine  for  purposes  of  mischief  and  insurrec- 
tion. The  great  principle  of  self-preservation  doubtless 
demands,  on  the  part  of  the  white  population  dwelling  in 
the  midst  of  such  combustible  materials,  unceasin,<y  vigi- 
lance  and  firmness,  as  well  as  uniform  kindness  and  hu- 
manity. The  evils  of  domestic  slavery  are  inevitable, 
but  the  responsibility  does  not  rest  upon  the  present  gene- 
ration, to  whom  the  institution  descended  by  inheritance, 
provided  they  have  endeavoured,  by  all  reasonable 
means,  to  arrest  or  mitigate  the  evil.''     We  will  close 


*  In  Georgia,  by  en  act,  in  1829,  no  person  is  permitted  to  teach  a  slave, 
negro,  or  free  person  of  colour,  to  read  or  write.  So,  in  Virginia,  by  statute,  in 
1830,  meetings  of  free  negroes,  to  learn  reading  or  writing,  is  unlawful,  and  sub- 
jects them  to  corporal  punishment ;  and  it  is  unlawful  for  white  persons  to  assem- 
ble with  fi-ee  negroes  or  slaves,  to  teach  them  to  read  or  write.  The  prohibitory 
act  of  the  legislature  of  Alabama,  passed  in  the  session  of  1831-2,  i-elative  to 
instruction  to  be  given  to  the  slave,  or  free  coloured  population,  or  exhortation,  or 
preaching  to  them,  or  any  mischievous  influence  attempted  to'  be  exerted  over 
them,  is  sufficiently  penal.  Laws  of  similar  import  are  presumed  to  exist  in  the 
other  slave-holding  states  ;  but  in  Louisiana  the  law  on  this  subject  is  armed  with 
tenfold  severity.  It  not  only  forbids  any  person  teaching  slaves  to  read  or  write, 
but  it  declares  that  any  person  using  language,  in  any  public  discourse,  from  the 
bar,  bench,  stage,  or  pulpit,  or  any  other  place,  or  in  any  private  conversation,  or 
making  use  of  any  signs  or  actions,  having  a  tendency  to  produce  discontent 
among  the  free  coloured  population,  or  insubordination  among  the  slaves,  or  who 
shall  be  knowingly  instrumental  in  bringing  into  the  state  any  paper,  book,  or 
pamphlet,  having  the  like  tendency,  shall,  on  conviction,  be  punishable  with  im- 
prisonment or  death,  at  the  discretion  of  the  court. 

^  By  the  statute  of  3  and  4  William  IV.,  ch.  73,  slavery  ceased  throughout  the 
British  colonies  in  the  West  Indies  and  elsewhere,  on  the  1st  of  August,  1834. 
The  then  existing  slaves  were  to  become  apprenticed  labourers.  The  term  of 
their  apprenticeship  was  to  cease  partly  on  the  1st  of  August,  1838,  and  totally  on 
the  1st  of  August,  1840,  when  the  black  and  coloured  population  would  become  al- 
together free.  The  sum  of  twenty  millions  sterling,  was  to  be  distributed,  in  cer- 
tain proportions,  and  on  certain  conditions,  to  the  West-India  planters,  as  a  com- 
pensation for  the  loss  of  their  property  in  the  slaves,  by  the  force  and  operation  of 
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this  division  of  the  subject,  with  a  brief  historical  detail 
of  the  laws  of  Nevv-Yoric  concerning  the  origin,  progress, 
and  final  extinction  of  domestic  slavery.  Om  domestic 
annals  afford  sufficient  matter  for  alternate  humiliation 
and  pride,  for  painful  and  for  exulting  contemplation. 

The  system  of  domestic  slavery,  under  the  colony 
laws  of  New- York,  was  as  firmly  and  rigorously  estab- 
lished as  in  any  part  of  the  country ;  and,  as  it  would 
seem,  with  more  severity  than  in  either  Massachusetts 
or  Connecticut.  In  the  year  1706,  it  was  declared  by 
statute,^  that  no  slave  should  be  a  witness  for  or  against 
any  freeman,  in  any  matter,  civil  or  criminal.''  The 
consequence  of  this  was,  that  a  slave  foiind  alone,  could 
be  beaten  with  impunity  by  any  freeman,  without  cause. 
It  was  shortly  after  enacted,''  that  if  any  slave  talked 
impudently  to  any  Christian,  he  should  be  publicly 
W'hipped,  at  the  discretion  of  any  justice  of  the  peace, 
not  exceeding  forty  stripes.  By  successive  acts  of  the 
colonial  assembly,  passed  in  1702,  1712,  and  1730,^ 
the  debasement  *of  the  civil  condition  of  slaves  was  *255 
greatly  augmented.  The  master  and  mistress 
were  authorized  to  punish  their  slaves  at  discretion,  not 
extending  to  life  or  limb,  and  each  town  was  authorized 


the  statutes.  This  statute  ^vill  remain  for  ever  a  memorable  event  in  the  annals 
of  British  legislation.  It  is  entitled  s.n  Act  for  ike  abolition  of  slavery  ihrov  gh- 
outthe  British  colonies;  for  promoting  the  industry  of  the  manumitted,  slaves: 
and  for  compensati/ig  the  persons  hitherto  entitled  tothe  services  of  such  slaves. 
The  title  itself  is  declaratory  of  the  boldness  of  the  design,  and  the  sense  of  justice 
and  benevolence  which  accompanied  its  latter  provisions. 

=»  Colony  Laivs,  Smith's  edit.  vol.  i.  p.  69. 

^  This  disability  was  applied  to  slaves  by  the  other  colonies.  In  Kentucky,  by 
a  statute  as  late  as  1798,  no  negro,  mulatto,  or  Indian,  can  be  a  witness,  except 
in  cases  in  which  negroes,  mulattoes,  or  Indians  alone  should  be  parties.  But 
this  restriction  is  understood  to  apply  only  to  testimony  in  suits  pending  between 
the  parties,  and  does  not  disqualify /reome?*.  of  colour  to  take  an  oath  and  swear  to 
facts  in  every  case  in  which  a  white  man  may  be  concerned.  1  Dana's  Ken.  Rep. 
'467. 

'^  Colony  Laws,  vol.  i. -p.  72. 

3  Ibid.  vol.  i.  p.  193—199.     Bradford's  edit,  of  the  Colony  Laws,  1719. 
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to  appoint  a  common  whipper  for  their  slaves,  to  whom 
a  salary  was  to  be  allowed.  If  guilty  of  any  of  the  nu- 
merous capital  offences  of  that  day,  they  were  to  be  tried 
by  three  justices  of  the  peace,  and  five  freeholders,  and 
were  denied  the  benefit  of  the  testimony  of  their  asso- 
ciates, if  in  their  favour,  though  it  might  be  used  against 
them  ;  and  they  were  to  be  put  to  death  in  such  a  man- 
ner as  this  formidable  tribunal  thought  proper.* 

In  the  year  1740,  it  was  observed  by  the  legislature, 
that  all  due  encouragement  ought  to  be  given  to  the  di- 
rect importation  of  slaves  and  all  smuggling  of  slaves 
condemned  as  "  an  eminent  discouragement  to  the  fair 
trader.'"* 

Such  were  the  tone  and  policy  of  the  statute  law  of 
New- York  on  the  subject  of  domestic  slavery,  during  the 
whole  period  of  the  colony  history  ;  but  after  the  era  of 
our  independence,  the  principles  of  natural  right  and  civil 
liberty  were  better  knov^^n  and  obeyed,  and  domestic 
slavery  speedily  and  sensibly  felt  the  genial  influence  of 
the  revolution.  The  first  act  that  went  to  relax  the  sys- 
tem, was  passed  in  1781,  and  it  gave  freedom  to  all 
slaves  who  should  serve  in  the  American  army  for  the 
term  of  three  years,  or  until  regularly  discharged.*^  A 
more  liberal  provision  was  made  in  1786,  by  which  all 
slaves,  becoming  public  property  by  attainder,  or  confis- 
cation of  their  master's  estates,  were  immediately  set  free ; 


■  They  were  occasionally  adjudged  to  the  stake;  and  an  execution  of  this  kind, 
and  prohably  the  last  of  this  kind,  was  witnessed  at  Poughkeepsie  shortly  before 
the  commencement  of  the  revolutionary  war. 

••  Colony  Laws,  vol.  i.  p.  283,  284.  It  ought,  however,  to  be  noted,  in  honour 
of  the  laws  promulgated  under  the  early  administration  of  the  colony  by  the  Duke 
of  York,  and  known  as  the  Duke^  slaws,  and  which  continued  in  force  fiom  1665 
to  1683,  that  it  was  forbidden  to  a  "  christian  to  keep  a  slave,  except  persons  ad- 
judged thereto  by  authority,  or  such  as  have  willingly  sold  or  shall  sell  themselves." 
See  an  analysis  of  the  duke's  laws  in  Thompson^ s  History  of  Lo7ig-Island,  New- 
York,  1839,  p.  102,  and  which  contained  many  vidse  and  just  provisions. 

<:  Act  of  N.  Y.,  March  20th,  1781,  ch.  32,  sec.  6. 
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and  if  unable  to  maintain  themselves,  they  were  to  be 
supported  by  the  state.*  These  were  only  par- 
tial alleviations  *of  a  great  public  evil.  In  17SS,  a*256 
more  extensive  and  effectual  stroke  was  aimed  at 
the  practice  of  domestic  slavery.  It  put  an  absolute 
stop  to  all  further  importation  of  slaves  after  the  first  of 
June,  1785,  by  prohibiting  future  sales  of  such  slaves. 
Facilities  were  also  given  to  the  manumission  of  slaves. 
The  penal  code  was  greatly  meliorated  in  respect  to 
slaves.  In  capital  cases,  they  were  to  be  tried  by  jury, 
according  to  the  course  of  the  common  law,  and  the  tes- 
timony of  slaves  was  made  admissible  for,  as  well  as 
against  each  other,  in  criminal  cases.''  In  one  single 
case,  the  punishment  of  slaves  was  made  different  from 
that  of  whites.  If  convicted  of  crimes  under  capital,  and 
the  court  should  certify  transportation  to  be  a  proper 
punishment,  they  might  be  transported  to  foreign  parts 
by  the  master.'^  In  1799,  the  legislature  took  a  step 
towards  the  final  removal,  as  well  as  the  intermediate 
mitigation  of  this  evil.  They  commenced  a  system  of 
laws  for  the  gradual  abolition  of  slavery."^  It  was 
declared,  that  every  child  born  of  a  slave  within  the 
state,  after  the  4th  of  July,  1799,  should  be  born  free, 
though  liable  to  be  held  as  the  servant  of  the  proprietor 
of  the  mother,  until  the  age  of  twenty-eight  years  in  a 
male,  and  twenty-five  in  a  female,  in  like  manner  as 
if  such  persons  had  been  bound  by  the  overseers  of  the 
poor  to  service  for  that  period.  This  law  was  further 
enlarged  and  improved  in  1810,  and  it  was  then  ordain- 


«  Act  of  May  1st,  1736,  ch.  .58,  sec.  29,  30. 

•>  Act  of  February  22(1,  1788,  ch.  40.  This  act  was  hostile  to  the  importation 
of  slaves  as  an  article  of  trade,  and  not  to  the  existence  of  slavery  itself,  for  it  re- 
enacted  the  rule  of  the  civil  law,  that  the  children  of  female  slaves  should  follow 
the  state  and  condition  of  the  mother.  •  ' 

<=  Act  of  March  22d,  1790,  ch.  28.         --•■  . 

^  Act  of  March  29lh,  1799,  ch.  62.  '.  .      .  ..    >" 
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ed,*  that  the  importation  of  slaves,  except  by  the  owner, 
coming  into  the  state  for  a  residence  short  of  nine  months, 
should  be  absolutely  prohibited,  and  every  slave  im- 
ported contrary  to  the  act  was  declared  free.  All  con- 
tracts for  personal  service,  by  any  person  held  or 
possessed  as  a  slave  out  of  the  state,  was  declared  to  be 

void  ;  and  to  entitle  a  person  to  claim  the  services 
*257  of  a  person  born  of  a  slave,  *after  the  4th  of  July, 

1799,  he  must  have  used  all  reasonable  means  to- 
teach  the  child  to  read,  or,  in  default,  the  child  would  be 
released  from  servitude  after  the  age  of  twenty-one. 

These  provisions  were  all  incorporated  into  the  act  of 
the  9th  of  April,  1S13,  which  contained  a  digest  of  the 
existing  laws  on  the  subject  of  slavery.  Under  the  ope- 
ration of  those  provisions,  slavery  very  rapidly  dimin- 
ished, and  appearances  indicated,  that,  in  the  course  of 
the  present  generation,  it  would  be  totally  extinguished. 
Those  that  were  slaves  on  the  4th  of  July,  1799,  and 
not  manumitted,  were  the  only  persons  that  were  slaves 
for  life,  except  those  that  were  imported  prior  to  the  1st 
of  May,  1810,  and  remained  with  their  former  owners 
unsold.  No  slave  imported  since  the  1st  of  June,  1785, 
could  be  sold ;  and  no  slave  imported  since  the  1st  of 
May,  1810,  could  be  held  as  a  slave  ;  and  no  person  born 
within  the  state  since  the  4th  of  July,  1799,  was  born 
a  slave.  At  last,  by  the  act  of  31st  of  March,  ]S17,'» 
which  digested  anew  all  the  former  laws  on  the  subject, 
provision  was  made  for  the  complete  annihilation  of 
slavery  in  about  ten  years  thereafter,  by  the  section 
which  declared  "that  every  negro,  mulatto,  or  mustee, 
within  the  state,  born  before  the  4th  of  July,  1799,  should, 
from  and  after  the  4th  day  of  July,  1827,  be  free." 
After  the  arrival  of  that  period,  domestic  slavery  became 


•  Act  of  March  30th,  1810,  ch.  115. 
^  Laws  of  New-York,  se£s.'40,  ch.  137. 
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extinguished  in  the  state,  and  unknown  to  the  law,  except 
in  the  case  of  slaves  brought  within  the  state  by  persons 
as  travellers,  and  who  do  not  reside  or  continue  therein 
more  than  nine  months.^  In  the  language  of  the  New- 
York  Revised  Statutes,^  "every  person  born  within  the 
state  is  free  ;  every  person  hereafter  born  within  the  state 
shall  be  free ;  and  every  person  brought  into  the  state 
as   a   slave    (with   the    exception  in  favour   of  travel- 


'  Act  supra,  sec.  15,  and  Act,  sess.  42,  ch.  141,  sec.  3.  This  exception  in 
favour  of  the  master  voluntarily  bringing  his  slave  into  the  state  temporarily  as  a 
traveller,  prevails  also  by  statute  in  Rhode-Island,  New-Jersey,  and  Pennsylvania; 
and  it  is  an  act  of  comity  on  the  part  of  the  state,  and  was  not  required  by  the 
constitution  of  the  United  States,  (art.  4,  sec.  2,  note  3,)  nor  by  the  act  of  con- 
gress of  Feb.  12,  1793,  ch.  7,  made  in  pursuance  thereof,  for  they  only  apply  to 
persons  escaping,  or  being  fugitives  from  service  or  labour. 

In  Massachusetts,  where  no  such  state  statute  exists,  it  was  held,  in  August, 
1836,  in  the  case  of  th?  slave  child  Med,  before  the  supreme  court,  that  if  a  slave  be 
voluntarily  brought  into  Massachusetts  by  his  master,  or  comes  there  with  his  con- 
sent, the  slave  becomes  free,  and  cannot  be  coerced  to  return.  The  court,  on  habeas 
corpus,  discharged  the  child  from  the  custody  of  its  mistress.  On  the  other  hand, 
it  was  held,  in  the  case  of  Johnson  v.  Tompkins,  1  Baldtoin's  C.  C.  U.  S.  571, 
that  the  master  from  another  state  may  pursue  and  take  his  fugitive  slave  without 
warrant.  He  may  arrest  him  any  where  and  at  any  time,  and  no  person  has  a 
right  to  oppose  the  master  in  the  act,  or  to  demand  proof  of  property.  The  con- 
stitution and  laws  of  the  United  States  secure  this  right  to  reclaim  fugitive  slaves 
against  state  legislation.  In  some  of  the  slave-holding  states,  it  is  held,  that  if  a 
slave  from  such  a  state  goes  lawfully  into  a  non-slave-holding  state,  and  acquires 
a  domicil  there  with  his  master,  or  is  emancipated  there  by  his  master,  he  becomes 
emancipated,  and  ceases  to  be  a  slave  on  his  return.  But  if  he  be  carried  there 
by  his  master  for  a  temporary  purpose  and  returns,  his  state  of  slavery  is  re- 
sumed. Lunsford  v.  Coquillon,  14  Martin's  Lou.  R.  405.  2  Marshall  Ken. 
R.  467.  Blackmore  v.  Phil!,  7  Yergcr,  452.  See  also  the  case  of  the  slave 
Grace,  in  2  Hagg.  Adm.  R.  94.  In  the  case  of  Marie  Louise  v.  Marot,  9  Lou. 
Rep.  473,  and  of  Smith  v.  Smith,  13  Lou.  R.  Ail,  the  doctrine  of  emancipation 
would  seem  to  be  carried  further  than  in  the  above  cases,  for  where  a  slave  was 
carried  by  the  owner  to  France,  where  slavery  was  not  tolerated,  and  under  the 
operation  of  whose  laws  the  slave  became  immediately  free,  and  was  brought  back 
to  Louisiana,  it  was  held  that  the  slave  being  free  for  one  moment  in  France,  could 
not  be  reduced  again  to  slavery  in  Louisiana.  In  Connecticut,  a  similar  decision 
to  that  in  Massachusetts,  was  made  by  its  supreme  court  in  June,  1837.  It  was 
the  case  of  a  female  slave,  brought  by  her  master  from  Georgia  for  a  temporary 
residence,  and  the  court  held,  that  the  master,  having Ze/^  the  slave  in  Connecticut 
on  a  temporary  absence  from  the  state,  she  became  forthwith  fiee.  Jackson  v, 
Bullock,  12  Conn.  R.  38. 

^  Vol.  i.  p.  659,  sec.  16.  « 
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lers)  shall  be  free."  But  though  slavery  be  prac- 
tically abolished  in  New- York,  the  amended  consti- 
tution of  1821,  art.  2,  placed  people  of  colour,  who 
were  the  former  victims  of  the  slave  laws,  under  per- 
manent disabilities  as  electors,  by  requiring  a  special 
qualification  as  to  property,  and  peculiar  to  their  case,  to 
entitle  them  to  vote." 


^  In  most  of  the  United  States,  there  is  a  distinction  in  respect  topohtical  privi' 
leges,  between  free  white  persons  and  free  coloured  persons  of  African  blood  ;  and 
in  no  part  of  the  country,  except  in  Maine,  do  the  latter,  in  point  of  fact,  partici- 
pate equally  with  the  whites,  in  the  exercise  of  civil  and  political  rights.  The 
manumission  of  slaves  is  guarded,  in  some,  at  least,  of  the  slaive-holding  states^ 
from  abuse  and  public  mischief,  by  legislative  provisions.  Thus,  for  instance,  in 
Tennessee,  a  deed  or  will  emancipating  a  slave  is  not  void,  but  it  communicates 
to  the  slave  only  an  imperfect  light,  until  the  state  has  assented  to  the  act.  The 
statute  of  1777,  authorizing  the  county  courts  to  give  the  assent  of  the  government 
to  the  manumission  of  slaves,  restricted  the  assent  to  cases  where  the  slave 
had  rendered  meiitorious  services.  The  act  of  1801  repealed  that  part  of  the  act 
of  1777,  requiiing  the  slave  to  have  rendered  meritorious  services  as  a  condition 
of  the  emancipation,  and  the  county  courts  were  to  exercise  their  sound  discretion 
in  giving  or  withholding  the  assent.  The  act  of  1829  vested  the  same  discretion 
in  the  chancellors  of  the  state.  The  act  of  1831  required  that  slaves,  upon  being 
emancipated,  be  removed  beyond  the  limits  of  the  state;  and,  in  accordance  with 
the  T)olicy  of  the  act,  the  courts  are  bound  to  make  it  a  condition  of  the  assent  to 
the  manumission,  that  security  be  given  that  the  emancipated  slave  be  forthwith 
removed  beyond  the  limits  of  the  UnUed  States,  and  no  free  negro  is  permitted  to 
enter  that  state  or  return  to  it.  See  Fisher  v.  Dabbs,  6  Yer get's  Tenn.  Rep.  119, 
where  Ch.  J.  Catron  gives  a  strong  picture  of  the  degradation  of  free  negroes  living 
among  whites,  without  motive,  and  without  hope.  In  Virginia  and  Kentucky,  it 
is  understood  that  slaves  can  be  set  free  by  will  without  the  concurrence  of  tlie  state. 
The  amended  constitution  of  Tennessee,  of  1834,  prohibits  the  legislature  from 
passing  laws  for  the  emancipation  of  slaves,  without  the  consent  of  the  owners. 
So,  by  the  constitution  of  the  territory  of  Arkansas, as  made  by  a  convention  of  dele- 
gates, in  1835,  there  is  the  like  prohibition,  and  a  prohibition,  also,  of  laws  pre- 
venting emigrants  from  bringing  their  lawful  slaves  with  them  from  other  states, 
for  their  own  use,  and  not  as  merchandise.  In  Alabama,  by  statute,  {Aik.  Dig. 
4.52,)  all  negroes,  mulattoes,  Indians,  and  all  persons  of  mixed  blood,  descended 
from  negro  or  Indian  ancestors,  to  the  third  generation  inclusive,  though  one  an- 
cestor of  each  generation  may  have  been  a  white  person,  whether  bond  or  free, 
are  declared  incapable  in  law  to  be  witnesses  in  any  case  whatever,  except  for  and 
ao'ainst  each  other.  In  Ohio,  persons  having  more  than  one  half  white  blood,  are 
entitled  to  the  privileges  of  whites.  Wrighfs  Ohio  Rejj.  578.  The  i-ule  in 
Virginia  and  Kentucky  is,  that  a  mulatto,  or  having  one  fourth  of  African  blood, 
is  presumptive  evidence  of  being  a  slave,  and  that  an  apparently  while  person  or 
Indian,  is  prima  facie  free,  and  is  actually  so,  if  having  less  than  a  fourth  of  AfrL- 


Lee.  XXXII.]  OF  THE  RIGHTS  OF  PERSONS.  25S 

11.  Of  hired  servants.  ■  I 

The  next  class  of  servants  which  I  mentioned,   are 


can  blood.  3  Dana's  Ken.  R.  385.  The  best  test  of  the  distinction  between 
black  and  white  persons  is,  says  this  case,  autopsy,  or  the  evidence  of  one's  own 
senses,  and  personal  inspection  by  a  jury,  is  therefore  the  best  and  highest  evidence 
as  to  colour.  By  the  amended  constitution  of  North  Carolina,  in  1835,  no  free 
negro,  mulatto,  or  free  person  of  mixed  blood,  descended  from  negro  ancestors  to 
the  fourth  generation,  inclusive,  though  one  ancestor  of  each  generation  may  have 
been  a  white  person,  shall  vote  for  members  of  the  legislature.  The  right  of  voting 
is  confined  to  white  freemen  by  the  constitutions  of  Delaware,  Virginia,  Kentucky, 
Louisiana,  Mississippi,  Illinois,  Indiana,  Ohio,  Missouri,  South  Carolina,  and 
Georgia;  and  by  law,  in  Connecticut,  none  but  free  white  persons  can  be  natural- 
ized. Sec  supra,  p.  72.  In  South  Carolina,  a  free  person  of  colour  is  not  a 
competent  witnesss  in  the  courts  of  record,  although  both  the  parties  to  the  suit 
are  of  the  same  class  with  himself.     Groning  v.  Devana,  2  Bnyley's  Rep.  192. 

The  African  race  are  essentially  a  degraded  caste,  of  inferior  rank  and  condi- 
tion in  society.  Marriages  between  them  and  whites  are  forbidden  in  some  of 
the  states,  and  where  not  absolutely  contrary  to  law,  they  are  revolting,  and  re- 
garded as  an  oftence  against  public  decorum.  By  the  Revised  Statutes  of  Illi- 
nois, published  in  182.9,  marriages  between  whites  and  negroes,  or  mulattoes, 
are  declared  void,  and  the  persons  so  married  are  liable  to  be  whipped,  fined  and 
imprisoned.  By  an  old  statute  of  Massachusetts,  in  1705,  such  marriages  were 
declared  void,  and  they  were  so  under  the  statute  of  1786.  And  the  prohibition 
is  continued  under  the  Mass.  Revised  Statutes,  of  1835,  which  declare,  that  no 
white  person  shall  intermarry  with  a  negro,  Indian,  or  mulatto.  A  similar 
statute  provision  exists  in  Virginia  and  North  Carolina.  Marriages  of  whites 
with  blacks  were  forbidden  in  Virginia,  from  the  first  introduction  of  blacks, 
under  ignominious  penalties.  Hening's  Statutes,  vol.  i.  p.  146.  Such  con- 
nexions, in  France  and  Germany,  constitute  the  degraded  state  of  concubinage, 
•which  was  known  in  the  civil  law  as  licita  consueiudo  semimatrimonium,  but 
they  are  not  legal  marriages,  because  the  parties  want  that  equality  of  status,  or 
condition,  which  is  essential  to  the  contract.  Ohio  and  Indiana,  are  not  slave- 
holding  states  ;  and  yet,  by  statute,  a  negro,  mulatto,  or  Indian,  is  not  a  competent 
witness,  in  civil  cases,  except  where  negroes,  mulattoes,  or  Indians,  alone  are  par- 
ties, nor  in  pleas  of  the  state,  except  against  negroes,  mulattoes,  or  Indians.  In 
the  act  of  Ohio  of  1329,  for  the  support  and  better  regulation  of  common  schools, 
the  instruction  in  them  is  declared  to  be  for  the  "  white  youth  of  every  class  and 
grade,  without  distinction."  And  in  the  act  of  Ohio  of  1807,  to  regulate  black 
and  mulatto  persons,  it  is  declared  that  no  black  or  mulatto  person  shall  be  per- 
mitted to  settle  or  reside  in  the  state,  unless  he  first  produce  a  fair  certificate  from 
some  court  wthin  the  United  States,  under  the  seal  of  the  court,  of  his  actual 
freedom.  Nor  is  a  negro  or  mulatto  person  permitted  to  emigrate  into,  and  settle 
within  that  state,  unless  within  20  days  thereafter  he  enter  into  a  bond,  with  two 
Gr  more  freeholders,  in  500  dollars,  conditioned  for  his  good  behaviour,  and  to 
payfor  his  support,  if  found  unable  to  support  himself.  This  act  is  still  in  force. 
See  Revised  Statutes  of  Ohio,  1831,  and  of  Indiana,  1838.  These  provisions 
.  have  pretty  effectually  protected  the  people  of  Ohio  and  Indiana  from  the  presence 
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hired  servants ,  and  this  relation  of  master  and  servant 
rests  altogether  upon  contract.     The  one  is  bound  to 


of  any  coloured  population.  A  statute  provision  of  the  same  import  was  passed 
in  Michigan,  April  13th,  1827,  and  in  Illinois  a  like  policy  appears  in  several 
statutes  between  1819  and  1833,  prescribing  the  means  requisite  for  a  black  or 
mulatto  person  to  acquire  a  lawful  residence.  So  also  in  Indiana,  by  act  of  1831 ; 
but  that  state  liberally  secures  to  the  master  the  right  to  pass  through  the  state  to 
any  other  state  with  his  negro  or  mulatto  or  other  servants.  In  Connecticut,  by 
statute,  in  1833,  any  coloured  person,  not  an  inhabitant  of  the  state,  who  shall 
come  to  reside  there  for  the  purpose  of  being  instructed,  may  be  removed,  under 
the  act  for  the  admission  and  settlement  of  inhabitants ;  and  it  was  made  penal 
to  get  up  or  establish  any  school  or  literary  institution  in  that  state,  for  the  instruc- 
tion of  coloured  persons  not  inhabitants  of  the  state,  or  to  instruct  or  teach  in  any 
such  school  or  institution,  or  board  or  harbour,  for  that  purpose,  any  such  peisons, 
without  tha  previous  consent,  in  writing,  of  the  civil  authority  of  the  town  in 
which  such  school  or  institution  may  be.  In  an  information  under  that  provision 
against  Prudence  Crandall,  filed  by  the  public  prosecutor,  it  was  held,  by  Ch. 
J.  Daggett,  at  the  trial  in  1833,  that  free  blacks  were  not  citizens,  within  the 
meaning  of  the  term,  as  used  in  the  constitution  of  the  United  States.  And  in 
*•■  An  inquiry  into  the  political  grade  of  the  free  coloured  population  under  the 
constitution  of  the  United  States,"  and  of  which  John  F.  Denny,  Esq.,  of  Penn- 
sylvania, is  the  author,  this  same  doctrine  is  elaborately  sustained.  The  decision 
in  Connecticut  was  brought  up  for  review  before  the  supreme  court  of  errors,  and 
the  great  point  fully  and  ably  discussed  ;  but  the  cause  was  decided  on  other 
ground,  and  the  question  touching  the  citizenship  of  free  persons  of  colour,  was 
left  unsettled.  Since  that  decision,  William  Jay,  Esq.,  in  "  An  inquiry  into  the 
character  and  tendency  of  the  American  Colonization  and  American  Anti-Slavery 
Societies,"  (p.  38 — 45,)  has  ably  enforced  the  other  side  of  the  question,  that 
free  coloured  people,  or  black  persons,  born  within  the  United  States,  are  citizens, 
though  under  many  disabilities.  Perhaps,  after  all,  the  question  depends  more 
on  a  verbal,  than  on  an  essential  distinction.  It  is  certain  that  the  constitution 
and  statute  law  of  New-York,  {Const,  art.  2.  N.  Y.  Revised  Statutes,  vol.  i.  p. 
12G.  sec.  2,)  speak  of  men  of  colour  as  being  citizens,  and  capable  of  being  free- 
holders, and  entitled  to  vote.  And  if,  at  common  law,  all  human  beings  born 
within  the  ligeance  of  the  king,  and  imder  the  king's  obedience,  were  natural 
born  subjects,  and  not  aliens,  I  do  not  perceive  why  this  doctrine  does  not  apply 
to  these  United  States,  in  all  cases  in  which  there  is  no  express  constitutional  or 
statute  declaration  to  the  contraiy.  Blacks,  whether  born  free  or  in  bondage,  if 
born  under  the  jurisdiction  and  allegiance  of  the  United  States,  are  natives,  and 
not  aliens.  They  are  what  the  common  law  terms  natural  born  subjects.  Sub- 
ject and  citizen  are,  in  a  degree,  convertible  terms  as  applied  to  natives ;  and 
though  the  term  citizen  seems  to  be  appropriate  to  republican  freemen,  yet  we 
are,  equally  with  the  inhabitants  of  all  other  countries,  subjects,  for  we  are  equally 
bound  by  allegiance  and  subjection  to  the  government  and  law  of  the  land.  The 
privilege  of  voting,  and  the  legal  capacity  for  office,  are  not  essential  to  the 
character  of  a  citizen,  for  women  are  citizens  without  either ;  and  free  people  of 
colour  may  enjoy  the  one,  and  may  acquire,  and  hold,  and  devise,  and  transmit, 
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render  the  service,  and  the  other  to  pay  the  stipulated 
consideration.  But  if  the  servant  hired  for  a  definite 
term,  leaves  the  service  before  the  end  of  it,  without 
reasonable  cause,  or  is  dismissed  for  such  misconduct  as 
justifies  it,  he  loses  his  right  to  wages  for  the  period 
he  has  served.^  A  servant  so  hired  *may  be  dis-  *259 
missed  by  the  master  before  the  expiration  of  the 
term,  either  for  immoral  conduct,  wilful  disobedience, 
or  habitual  neglect.**  , 


})y  hereditaiy  descent,  real  and  personal  estates.  The  better  opinion,  I  sliould 
think,  was,  that  negroes  or  other  slaves,  bom  within  and  under  the  allegiance  of 
the  United  States,  are  natural  born  subjects,  but  not  citizens.  Citizens,  under 
our  constitutions  and  laws,  mean  free  inhabitants,  born  within  the  United  States, 
or  naturalized,  under  the  laws  of  congress.  If  a  slave  born  in  the  United  States 
be  manumitted,  or  otherwise  lawfully  discharged  from  bondage,  or  if  a  black  man 
be  born  within  the  United  States,  and  born  free,  he  becomes  thenceforward  a 
citizen,  but  under  such  disabilities  as  the  laws  of  the  states  respectively  may  deem 
it  expedient  to  prescribe  to  free  persons  of  colour.  It  was  adjudged  by  the 
supreme  court  of  Pennsylvania  in  1837,  that  a  negro  or  mulatto  was  not  entitled 
to  exercise  the  right  of  suffrage-  Hobbs  v.  Fogg,  6  Watts,  -553.  And  it  has 
been  adjudged  in  Tennessee,  in  1338,  in  the  case  of  The  State  v.  Claiborne, 
1  Meigs,  331,  that  free  blacks  are  not  citizens  within  the  provision  of  the  con- 
stitution of  U.  S.  art.  4.  sec.  2  ;  for  free  negroes  are  not  in  any  of  the  states  enti- 
tled to  all  the  privileges  and  immunities  of  citizens,  and  a  state  may  constitu- 
tionally prohibit  free  persons  of  colour  from  removing  into  the  state  to  reside 
therein. 

•  Huffman  v.  Boulnois,  2  Carr,  4-  Payne^s  N.  P.  Rep.  510.  Turner  v. 
Robinson,  6  Ibid.  15.  A  person  hired  by  the  year  cannot  quit  the  service  with- 
out forfeiting  his  salary,  nor  can  he  be  dismissed  at  pleasure  or  without  just  cause, 
and  thereby  be  deprived  of  it.  Beckman  v.  N.  0.  Cotton  Press  Co.,  12  Louis. 
R.67.  See  also,  «n/ra,  509.  Covenants  for  personal  service  cannot  he  speci- 
fically enforced  ;  but  the  excepted  cases  of  apprentices  depends  on  parental  au- 
thority, and  of  soldiers  and  sailors  on  national  policy.  Mai-y  Clarke's  case, 
1  Blackford's  Ind.  Rep.  122. 

*>  Callo  V.  Brouncker,  4  Carr.  4'  Payne's  N.  P.  Rep.  518.  Domestic  or 
menial  servants,  though  hired  for  a  year,  may,  by  the  custom  respecting  them,  be 
dismissed  on  a  month's  notice,  or  on  payment  of  a  month's  wages.  12  B. 
Moore's  Rep.  556.  If  there  be  an  entire  and  express  contract  that  certain  wages 
or  compensation  is  to  be  paid,  on  condition  of  a  service  performed,  the  service  is 
a  condition  precedent,  and  must  be  performed  before  suit  brought.  Cutter  v. 
Powell,  6  Term  Rep.  320.  But  if  a  servant  be  hired  in  the  common  way,  with 
reference  to  a  general  understanding,  he  is,  said  Lawrence,  J.,  in  that  case,  enti- 
tled to  wajes  for  the  time  he  serves,  though  it  be  not  for  the  whole  year. 
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There  are  many  important  legal  consequences  which 
flow  from  this  relation  of  master  and  servant. 

The  master  is  bound  by  the  act  of  his  servant,  either 
in  respect  to  contracts  or  injuries,  when  the  act  is  done 
by  authority  of  the  master.  If  the  servant  does  an  in- 
jury fraudulently,  while  in  the  immediate  employment 
of  his  master,  the  master,  as  well  as  the  servant,  has 
been  held  liable  in  damages;  and  he  is  also  said  to  be 
liable  if  the  injury  proceeds  from  the  negligence,  or  want 
j  of  skill  in  the  servant,  for  it  is  the  duty  of  the  master  to 
employ  servants  who  were  honest,  skilful,  and  careful.* 
The  master  is  only  answerable  for  the  fraud  of  his  ser- 
vant while  he  is  acting  in  his  business,  and  not  for  frau- 
dulent or  tortious  acts,  or  misconduct  in  those  thinsrs 
which  do  not  concern  his  duty  to  his  master,  and  which, 
when  he  commits,  he  steps  out  of  the  course  of  the  ser- 
vice.'' But  it  was  considered,  in  M^Manus  v.  Cric'kctt,'^ 
to  be  a  question  of  great  concern,  and  of  much  doubt  and 
uncertainty,  whether  the  master  was  answerable  in  da- 
mages for  an  injury  wilfully  committed  by  his  servant, 
while  in  the  performance  of  his  master's  business,  but 
without  the  direction  or  assent  of  the  master.  The  court 
of  K.  B.  went  into  an  examination  of  all  the  authorities, 
and,  after  much  discussion,  and  great  consideration,  with 
a  view  to  put  the  question  at  rest,  it  was  decided,  that 
the  master  was  not  liable  in  trespass  for  the  wilful  act 
of  his  servant,  in  drivinghis  master's  carriage  against 
*260  another,  without  his  master's  direction  or  *assent. 
The  court  considered,  that  when  the  servant  quitted 


»  1  Blttcks.  Com.  431.  Dy.  161.  pi.  45.  Ibid.  238.  b.  pi.  33.  Grammer 
V.  Nixon,  Str.  653.  Sly  v.  Edgley,  G  Esp.  N.  P.  Cas.  6.  Penn.  D.  and  M. 
Steam  N.  Co.  v.  Hungerford,  6  Gill  4'  Johnson,  291.  Cowen,  J.,  in  Wright  v. 
Wilcox,  19  Wendell,  345.  Pothier  on  Obligations,  No.  453—456.  Domat, 
1. 16.  3.  No.  1. 

^  Lord  Kenyon,  in  Ellis  v.  Turner,  8  Term  Rep.  533;  Parker,  Ch.  J.,  in 
Foster  v.  The  Essex  Bank,  17  Mast.  Rep.  508—510. 

o  1  East,  106. 
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sight  of  the  object  for  which  he  was  employed,  and  with- 
out having  in  view  his  master's  orders,  pursued  the  ob- 
ject which  his  own  mahce  suggested,  he  no  longer  acted 
in  pursuance  of  the  authority  given  him,  and  it  was 
deemed,  so  far,  a  wilful  abandonment  of  his  master's 
business.  This  case  has  received  the  sanction  of  the  su- 
preme courts  of  Massachusetts  and  New-York,*  on  the 
ground  that  there  was  no  authority  from  the  master, 
express  or  implied,  and  the  servant,  in  that  act,  was  not 
in  the  employment  of  his  master.^ 

If  a  servant  employs  another  servant  to  do  his  business, 
and  in  doing  it,  the  servant  so  employed  is  guilty  of  an 
injury,  the  master  is  liable.  Thus,  in  Bush  v.  Stcmraan,'' 
A.  contracted  with  B.  to  repair  a  house,  and  B.  contracted 
with  C.  to  do  the  work,  and  C.  contracted  with  D.  to  fur- 
nish the  materials  ;  and  the  servant  of  D.  brought  a  quan- 
tity of  lime  to  the  house,  and  placed  it  in  the  road,  by 
which  the  plaintiff's  carriage  was  overturned  ;  it  was 
held  that  A.  was  answerable  for  the  damage,  on  the 
ground  that  all  the  sub-contracting  parties  were  in  the 
employment  of  A.  But  to  render  this  principle  applicable, 
the  nature  of  the  business  must  be  such  as  to  require  the 
agency  of  subordinate  persons,  and  then  there  is  an  im- 
plied authority  to  employ  such  persons.*^ 


a  17  Mass.  Rep.  508—510.  Wright  v.  Wilcox,  19  Wendell,  343.  Croft  v. 
Alison,  4  Barmo.  ^-  Aid.  590.  S.  P. 

•>  In  Brady  v.  Giles,  1  Moody  Sf  Robinson,  494,  Lord  Abinger  held  it  to  be  a 
question  of  fact  for  a  jury,  whether  the  servant  was  acting  as  the  servant  of  the 
party  Viiring,  or  of  the  owner.  But  in  Chandler  v.  Broughton,  1  Crompton  ^■ 
Meeson,  29,  it  was  held,  that  if  the  owner  of  a  carriage  is  sitting  aside  of  his 
servant  who  drives,  and  the  horse  runs  away  and  injures  others,  trespass  lies 
against  the  master  as  being  his  act.  The  dividing  line,  said  Judge  Cowen,  be- 
tween an  act  of  the  servant  in  the  employment  of  his  master,  for  which  the 
master  is  or  is  not  liable,  is  the  wilfulness  of  the  act.  But  though  the  master  be 
liable  for  his  servant's  negligence  to  the  injury  of  another  when  doing  a  lawful 
act  in  his  service,  he  is  not  liable  if  the  act  be  wilfully  unlawful,  unless  shown  to 
be  done  by  the  master's  authority.     Lyons  v.  Martin,  8  Adolp.  S,-  Ellis,  512. 

«  1  Boss.  4-  Pull.  404.     Randleson  v.  Mun-ay,  8  Adolp.  Sf  Ellis.  109.  S-  P. 

^  In  Laugher  v.  Pointer,  5  Barmo.  c^-  Cress.  547,  tlie  K.  B.  were  equally 

Vol.  II.  41  . 
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It  is  said,  that  the  master  may  give  moderate  corporal 
correction  to  his  servant,  while  employed  in  his  ser- 
vice, for  negligence  or  misbehaviour.*  But  this 
*261  power  does  not  grow  out  *of  the  contract  of  hiring; 
and  Doctor  Taylor*"  justly  questions  its  lawfulness, 
for  it  is  not  agreeable  to  the  genius  and  spirit  of  the  con- 
tract. And  without  alluding  to  seamen  in  the  merchant's 
service,  it  may  safely  be  confined  to  apprentices  and 
menial  servants  while  under  age,  for  then  the  master  is 
to  be  considered  as  standing  in  loco  parentis.  It  is  like- 
wise understood,  that  a  servant  may  justify  a  battery  in 
the  necessary  defence  of  his  master.  The  books  do  not 
admit  of  a  doubt  on  this  point ;  but  it  is  questioned  whe- 
ther the  master  can  in  like  manner  justify  a  battery  in 
defence  of  his  servant.  In  the  case  of  Leward  v.  Basely ^'^ 
it  was  adjudged  that  he  could  not,  because  he  had  his 
remedy  for  his  part  of  the  injury  by  the  action  per  quod 
servitium  amisit.  It  is,  however,  hesitatingly  admitted  in 
Hawkins,  and  explicitly  by  other  authorities,  that  he 
may ;  and  the  weight  of  argument  is  on  that  side.*^  In 
England,  there  seems  to  be  a  distinction  between  menial 
and  some  other  servants,  but  I  know  of  no  legal  distinc- 
tion between  menial  or  domestic  and  other  hired  ser- 


divided  in  opinion  on  the  nice  and  difficult  question,  whether  the  owner  of  a 
carriage  was  liable  for  an  injuiy  to  the  horse  of  a  third  person  by  the  negligent 
driving  of  the  carnage,  when  the  owner  had  hired  the  pair  of  horses  of  a  stable- 
keeper  to  draw  it  for  a  day,  and  the  owner  of  the  horses  had  provided  the  driver. 

«  1  Blacks.  Com.  428.  1  Hawk.  P.  C.  h.  i.  ch.  29,  sec.  5;  b.  i.  ch.  60. 
sec.  23. 

*>  Elements  of  the  Civil  Law,  p.  413.  The  right  is  denied  in  Pennsylvania- 
Commonwealth  V.  Baird,  1  Ashmead's  Rep.  267. 

e  1  Lord  Raym.  62.     1  Salk.  Rep.  407. 

d  2  Rol.  Abr.  546.  D.  1  Blacks.  Com.  429.  1  Hawk.  P.  C.  b.  i.  ch.  CO. 
sec.  23,  24.  Reeve's  Domestic  Relations,  p.  378.  In  Louisiana,  it  is  expressly 
declared  by  law,  that  a  master  may  justify  an  assault  in  defence  of  his  servant, 
as  well  as  a  servant  in  defence  of  his  master.  The  right  is  made  to  rest,  in  the 
one  case,  upon  interest,  and  in  the  other,  upon  duty.  Civil  Code  of  Louisiana, 
art.  169. 
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vants ;  and  the  better  opinion  is,  that  the  master  is  not 
bound  to  provide  even  a  menial  servant  with  medical 
attendance  and  medicines  during  sickness.^ 

III.   Of  apprentices. 

Another  class  of  servants  are  apprentices,  who  are 
bound  to  service  for  a  term  of  years,  to  learn  some  art  or 
trade.  The  temptations  to  imposition  and  abuse  to 
which  this  contract  is  liable,  have  rendered  legislative 
regulations  particularly  necessary. 

*It  is  declared  by  the  statute  law  of  New-York,"*  *262 
(and  which  may  be  taken  for  a  sample,  in  all  essen- 
tial respects,  of  the  general  law  in  the  several  states  on 
the  subject,"^)  that  infants,  if  males,  under  twenty-one, 
and  if  unmarried  females,  under  eighteen  years  of  age, 
may  be  bound  by  indenture  of  their  own  free  will,  and 
by  their  own  act,  with  the  consent  of  their  father,  or  mo- 
ther, or  guardian,  or  testamentary  executors  ;  or  by  the 
overseers  of  the  poor,  or  two  justices,  or  a  judge,  as  the 
case  may  be,  to  a  term  of  service,  as  clerk,  apprentice, 
or  servant,  in  any  profession,  trade  or  employment,  until 
the  age  of  twenty-one  years  if  a  male,  or  until  eighteen 
years  of  age  if  a  female,  or  for  a  shorter  time.  In  all  in- 
dentures, by  the  officers  of  the  city  or  town,  binding  poor 


a  Sellen  v.  Norman,  4  Carr.  ^  Payne's  N.  P.  Rep.  80. 

*>  N.  Y.  Revised  Statutes,  vol.  ii.  p.  154,  sec.  1,  2.  4. 

«=  Statute  of  Illinois  of  1st  June,  1827  ;  of  Indiana  of  Feb.  15th,  1818,  though 
it  would  seem  by  the  words  of  the  last  act,  that  the  infant  might  bind  himself  an 
apprentice  of  his  own  free  will,  without  any  other  consent.  Elmer's  New-Jersey 
Digest,  12.  410.  Purdon's  Penn.  Dig.  58.  Virginia  Revised  Code,  edit. 
1814,  vol.  i.  240.  Statutes  of  Ohio,  Chase's  edit.  vol.  iii.  1816.  Massachu- 
setts Revised  Statutes,  1836.  Revised  Code  of  Mississippi,  edit.  1822,  p. 
393.  Revised  Statutes  of  Missouri,  1835,  p.  66.  Some  of  the  statutes  are 
much  more  provisional  than  others,  and  they  generally  require  the  apprentice  to 
be  taught  to  read,  write,  and  cypher.  In  some  of  the  states  there  seems  to  be 
no  provision  except  for  binding  out  poor  children  and  orphans.  In  Virginia,  orphan 
boys  bound  apprentices  are  to  be  taught  common  arithmetic,  but  by  the  act  of 
1304,  ch.  60,  black  or  mulatto  orphans  were  not  to  bo  taught  reading,  writing, 
or  arithmetic. 
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children  as  apprentices  or  servants,  a  covenant  must  be 
inserted  to  teach  the  apprentice  to  read  and  v/rite,  and 
.  if  a  male,  the  general  rules  of  arithmetic  ;  and  the  over- 
seers of  the  poor  are  constituted  the  guardians  of  every 
such  indented  servant.^  The  age  of  the  infant  must  be 
inserted  in  the  indenture,  and  the  consent  of  the  father  or 
guardian  must  be  signified  by  a  certificate  at  the  end  of, 
or  endorsed  upon,  the  indenture.^  For  refusal  to  serve 
and  work,  infants  are  liable  to  be  imprisoned  in  p-aol, 
until  they  shall  be  willing  to  serve  as  such  apprentice  or 
servant ;  and  also  to  serve  double  the  time  they  had 
wrongfully  withdrawn  themselves  from  service  ;  provi- 
ded the  same  does  not  extend  beyond  three  years  next 
after  the  end  of  the  original  term  of  service.  They  are 
also  liable  to  be  imprisoned  in  some  house  of  correction, 
not  exceeding  a  month,  for  ill-behaviour  or  any  misde- 
meanor.*^ Infants  coming  from  beyond  sea,  may  bind 
themselves  to  service,  until  the  age  of  twenty-one,  and 
even  beyond  it,  provided  it  be  to  raise  money  for  the  pay- 
ment of  their  passage,  and  the  term  of  such  service  does 
not  exceed  one  year.**      Grievances  of  the  apprentice 

or  servant,  arising  from  ill-usage  on  the  part  of 
*263  *the  master,  or  grievances  of  the  master  arising 

from  a  bad  apprentice,  are  to  be  redressed  in  the 
general  sessions  of  the  peace,  or  by  any  two  justices  of 
the  peace,  who  have  power  to  annul  the  contract,  and 


*  This  clause  relative  to  instruction,  was  first  directed  in  New-York,  by  the 
statute  of  1788,  to  be  inserted  in  the  indenture,  and  it  was  not  required  by  the 
English  statutes.  In  Connecticut,  the  officers  or  proprietors  of  factories  and  all 
manufacturing  establishments,  are  required  to  have  all  the  children  employed 
therein,  whether  bound  by  indenture  or  otherwise,  taught  to  read  and  write,  and 
cypher,  and  made  to  attend  public  worship,  and  to  take  due  care  of  their  morals, 
and  they  are  made  subject  to  the  visitation  of  the  civil  authorities  in  these  respects, 
and  are  liable  to  fine  and  to  have  the  apprentices  discharged,  if  found  in  default. 
Statutes  of  Connecticut,  1838,  p.  415. 

''  New-York  Revised  Statutes,  vol.  ii.  p.  154, 155.  sec.  3.  8. 10;  p.  158,  sec.  27. 

<=  Ibid.  p.  158, 159,  sec.  23, 29,  30,  31. 

^  Ibid.  p.  156.  sec.  12. 
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discharge  the  apprentice,  or  imprison  him,  if  he  should 
be  in  the  wrong."*  It  is  further  specially  and  justly  pro- 
vided, that  no  person  shall  take  from  any  journeyman  or 
apprentice,  any  contract  or  agreement,  that  after  his  term 
of  service  expired,  he  shall  not  set  up  his  trade,  profes- 
sion, or  employment,  in  any  particular  place ;  nor  shall 
any  money  or  other  thing  be  exacted  from  any  journey- 
man or  apprentice,  in  restraint  of  the  place  of  exercising 
his  trade.*" 

The  statute  of  New-York  (of  which  I  have  given  the 
material  provisions)  contains  the  substance  of  the  English 
statute  law  on  the  subject,  and  the  English  decisions  are 
mostly  applicable.  The  infant  himself  must  be  a  party 
to  the  indenture,  except  in  the  special  case  of  an  appren- 
tice who  is  chargeable  as  a  pauper.  The  father  has  no 
authority  under  the  statute,  (and  the  later  cases  say,  he 
has  no  authority,  even  at  common  law,)  to  bind  his  in- 
fant son  an  apprentice,  without  his  assent;  and  the  in- 
fant cannot  be  bound  by  an  act  merely  in  imis,  and  if  he 
be  not  a  party  to  the  deed,  he  is  not  bound."=  It  is  a  set- 
tled principle  of  the  Enghsh  and  American  law,  that  the 
relation  of  master  and  apprentice  cannot  be  created,  and 
the  corresponding  rights  and  duties  of  the  parent  trans- 
ferred to  a  master,  except  by  deed.'^  The  English  statute 
law  as  to  binding  out  minors  as  apprentices,  to  learn 
some  useful  art,  trade,  *or  calling,  has  probably  *264 
been  very  generally  adopted  in  this  country,  with 


»  JV.  Y.  Revised  Statutes,  vol.  ii.  p.  159.  sec.  32. 

b  Ibid.  p.  160.  sec.  3D,  40. 

c  The  King  v.  Inhabitants  of  Cromford,  8  Easfs  Rep.  25.  The  King  v. 
Inhabitants  of  Arnesby,  3  Barmv.  <^  Aid.  584.  In  the  matter  of  M'Dowles, 
8  Jolms.  Rep.  328.  Stringfield  v.  Heiskell,  2  Ycrge^-'s  Tenn.  Rep.  546.  Pierce 
V.  Messenburg,  4  Leigh's  Rep.  493.     Harvey  v.  Owen,  4  Blackf.  hid.  R.  337. 

*  Castor  V.  Aides,  1  Salk.  Rep.  68.  King  v.  Inhabitants  of  Bow,  4  Maule 
S^'  Selw.  383.  Squire  v.  Whipple,  1  Vermo7it  Rep.  69.  Commonwealth  v. 
Wilbanks,  10  Serg.  cj-  Raxvle,  416.  The  statute  of  5  Eliz.  required  the  binding 
to  be  by  indenture. 
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some  local  variations,  and  with  the  settled  limitation  that 
both  parent  or  guardian  and  infant  (except  in  the  case  of 
paupers)  must  signify  their  assent  by  being  parties  to  the 
deed.*  The  general  rule  is,  that  male  infants  may  be 
bound  till  the  age  of  twenty-one,  but  females  only  till 
their  arrival  to  the  age  of  eighteen.''  In  Pennsylvania, 
though  infants  may  be  bound  to  apprenticeship  under  the 
usual  checks,'^  yet,  it  has  been  held,^  that  an  infant  could 
not  be  bound  by  his  father  or  guardian,  as  a  servant  to 
another;  while  in  Massachusetts,  their  statute  law  con- 
cerning apprentices,  does  not  make  void  all  contracts 
binding  the  minor  to  service,  that  are  not  made  in  con- 


■  Statutes  of  Connecticut,  1833,  p.  413.  In  North  Carolina,  under  the  act 
of  1762,  the  county  court  may  bind  out  poor  orphan  children  and  illegitimate 
children  until  21  years  of  age  in  males,  and  18  in  females,  as  apprentices,  and 
the  master  is  to  teach  them  to  read  and  write,  and  at  the  expiration  of  the  ap- 
prenticeship, to  pay  them  the  like  allowance,  as  is  by  law  appointed  for  servants, 
by  indenture  or  custom.  The  binding  must  be  by  indenture ;  and  the  statute  had 
in  view  the  English  regulations  in  the  statutes  of  5  and  43  EHz.  Though  aU  the 
regulations  be  not  precisely  followed,  the  deed  is  only  voidable  by  the  parties. 
This  is  the  general  rule.  Petersdorff^s  Abr.  tit.  Apprentice,  B.  ch.  3.  13  Johns. 
Rep.  245  ;  nor  does  a  mere  abandonment  of  service  by  the  apprentice  avoid  it. 
Down  v.  Davis,  4  Dev.  Rep.  64.  This  is  also  the  English  rule.  6  Mod.  Rep. 
69.     6  Term  Rep.  652.     16  East's  Rep.  13.  27.     3  Maule  ^  Selw.  189. 

*■  4  Greenleaf  s  Rep.  36.  40.  Revised  Laws  of  Illinois,  edit.  1833,  p.  68. 
This  is  the  rule  in  Ohio,  and  the  indenture  of  service  is  to  be  executed  by  the 
father,  or,  in  case  of  his  death  or  incapacity,  by  the  mother,  or  by  guardians  ap- 
pointed for  infants  under  12  or  14,  or  by  the  trustees  of  the  town,  as  the  case  may 
be  ;  and  it  does  not  seem  to  require  that  the  infant  should  join  in  the  execution 
of  the  indenture.  Statutes  of  Ohio,  1824.  In  Connecticut,  the  statute  requires 
that  the  minor's  assent  should  be  expressed'in  the  indenture,  by  subscribing  the 
same,  when  bound  by  the  parent  or  guardian,  as  an  apprentice,  to  learn  some 
trade  or  profession.  Males  may  be  bound  till  21,  and  females  till  18.  Revised 
Statutes  of  Connecticut,  1821.  If  the  guardian,  in  Ohio,  binds  out  the  infant 
until  18  or  21,  the  court  of  common  pleas  must  approve  of  the  terms.  Chase's 
Statutes  of  Ohio,  vol.  ii.  p.  1318.  Under  the  English  statute  of  5  Eliz.,  an 
indenture  of  apprenticeship,  for  a  less  period  than  7  years,  is  voidable  at  the 
election  of  the  parties,  and  not  otherwise.  Rex  v.  Inhabitants  of  St.  Nicholas, 
Burr.  S.  C.91.     Gray  v.  Cookson,  16  East's  Rep.  13. 

•=  Commonwealth  v.  Van  Lear,  1  Serg.  <5-  Rawle,  248.  Commonwealth  v. 
Moore,  1  Ashmead's  Rep.  123.  Guthrie  v.  Murphy,  4  Watts,  80.  Purdon's 
Dig.  58.  60. 

<*  Respublica  v.  Keppell,  2  Dall.  Rep.  197.  But  see  Contra,  I  S.  Sr  R. 
252.     1  Browne,  275. 
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formity  to  the  statute.     It  has  been  held,"  that  the  father 
may,  at  common  law,  bind  his  infant  son  to  service,  and 
the  contract  will  be  good,  independent  of  the  statute. 
This  doctrine  is  contrary  to  the  English  law,  and  to  the 
construction  of  the  statute  of  New-York,  and  to  the  rule 
in  Pennsylvania;  and  it  has  been  questioned  in  the  case 
of  the  United  States  v.  Bainhridgc.^    It  was  decided  in  that 
last  case,  that  the  father  could  not  bind  his  infant  son, 
without  his  consent,  to  military  service,  and  that  where 
his  enhstment  has  been  held  valid,  it  was  by  force  of  the 
statute  authority  of  the  United  States.     In  Louisiana,  a 
minor  may  be  bound  to  serve  as  an  apprentice  to  learn 
some  art  or  trade,  with  the  consent  of  the  parent,  or 
tutor,  or  parish  judge,  and  the  time  expires  at  the  age  of 
eighteen  in  males,  and  fifteen  in  females.     The  contract 
is  made  before  a  notary,  and  read  to,  and  signed  by  the 
parties.<=     The  master  may  correct  his  apprentice,  with 
moderation,  for  negligence  or  misbehaviour.^     Whether 
an  indented  apprentice  can  be  assigned  by  one 
master  to  another,  is  a  *question  which  does  not  *265 
seem  to  have  been  definitively  settled.^     It  was 


a  Day  V.  Everett,  7  Mass.  Rep.  145. 

^   1  Mason's  Rep.  71.  ;  .  .,         . 

c  Civil  Code  of  Louisiana,  art.  158 — 167. 

d  Ibid.     Commonwealth  v.  Baird,  1  Ashmead's  Penn.  Rep.  267.  S.  P. 
e  The  better  doctrine  is,  that  an  apprentice  cannot,  without  his  consent,  be 
transferred  or  assigned  by  his  master.     Haley  v.  Taylor,  3  Danas  Ken.  R.222. 
But  in  Pennsylvania,  by  statute,  executors  and  adminisU'ators,  and  even  the  mas- 
ter, may,  under  certain  circumstances,  assign  over  the  apprentice.     Purdon's 
Di"-.  GO.     The  New-York  statute  allows  the  contract  made  by  an  infant  coming 
from  a  foreign  country,  and  binding  himself  to  service,  to  be  assigned  by  the  mas- 
ter, under  certain  checks ;  and  generally  the  contracts  for  service  as  clerk,  ap- 
prentice, or  otherwise,  may  be  assigned  upon  the  death  of  the  master,  by  his  ex- 
ecutors or  administrators,  with  the  assent  of  the  apprentice,  and  without  it,  under 
the  orders  of  the  general  sessions  of  the  peace.     N.  Y.  Revised  StaMes,  vol.  n. 
p.  156,  sec.  14 ;  p.  160,  sec.  41,  42.     The  Massachusetts  Revised  Statutes  of 
1835,  (and  which  appear  to  me  to  be  an  excellent  sample  of  clear,  brief,  tempe- 
rate, and  judicious  codification,)  declare  that  minors  may  be  bound  as  apprentices 
or  servants,  females  until  18,  or  marriage,  and  males  until  21,  by  the  father;  or 
if  dead  or  incompetent,  by  the  mother  or  lawful  guardian,  and  if  illegitimate,  by 
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concluded,  in  the  case  of  Nickerson  v.  Howard^,  that  such 
an  assignment  might  be  good,  by  way  of  covenant  be- 
tween tlie  masters,  though  not  as  an  assignment  to  pass 
an  interest  in  the  apprentice.  As  was  observed  by  Lord 
Mansfield,''  though  an  apprentice  be  not  strictly  assign- 
able, nor  transmissible,  yet  if  he  continue  with  his  new 
master,  with  the  consent  of  all  parties,  and  his  own,  it  is 
a  continuation  of  the  apprenticeship.  The  master  is  en- 
titled to  the  wages  and  fruit  of  the  personal  labour  of  the 
apprentice,  while  the  relationship  continues,  and  the  ap- 
prentice is  in  his  service ;  and  there  are  cases  which  give  the 
master  a  right  to  the  wages  or  earnings  of  the  apprentice, 
while  in  another's  service,  and  with  or  without  his  mas- 
ter's license,  and  even  though  the  trade  or  service  be  dif- 
ferent from  that  to  which  the  apprentice  is  bound."  But 
Lord  Hardwicke  declared,  in  the  case  before  him,  that 


the  mother.  If  they  have  no  competent  parent  or  guardian,  they  may  bind  them- 
selves, vi^ith  the  approbation  of  the  select  men  of  the  town.  Minors  above  14  are 
to  testify  their  assent  by  sigiiing  the  indenture.  The  overseers  of  the  poor  may 
bind  the  children  of  paupers.  The  court  may  discharge  the  apprentice  from  his 
service,  or  the  master  from  his  contract,  for  good  cause.  The  death  of  the  mas" 
ter  discharges  the  apprenticeship,  and  the  right  of  the  father  to  assign  or  contract 
for  the  services  of  his  children  during  their  minority,  is  saved. 

■  19  Johns.  Rep.  113.  See,  also,  Caister  v.  Eccles,  1  Lord  Raym.  683.  In 
the  case  of  the  Commonwealth  v.  Van  Lear,  1  Serg.  ^  Rawle,  248,  the  assent 
of  both  father  and  apprentice  was  held  to  be  requisite  under  the  statute  law  of 
Pennsylvania,  to  a  valid  assignment  of  the  articles  of  apprenticeship. 

^  The  King  v.  The  Inhabitants  of  Stockland,  DoUg.  Rep.  70. 

«  Hill  v.  Allen,  1  Vesey,  83.  Barber  v.  Dennis,  6  Mod.  Rep.  69.  Lightly 
V.  Clouston,  1  Taunt,  Rep.  112.  Harg.  Co.  Litt.  117  a,  note.  If  an  appren- 
tice runs  away,  and  enters  into  another's  serNdce,  his  gains  belong  to  the  master 
from  whom  he  deserted,  though  prize  money  earned  in  a  ship  of  war  forms,  in 
England,  an  exception.  Carsan  v.  Watts,  3  Doug.  Rep.  350.  The  master  of 
an  apprentice  is  bound  to  pay  for  medical  attendance  on  the  apprentice,  from  the 
nature  of  the  relation  between  them.  It  is  not  so  in  the  case  of  hired  servants, 
and  even  the  father  is  only  bound  when  the  services  have  been  rendered  at  his 
instance.  Early  v.  Craddock,  4  Randolph' s  Rep.  423.  By  the  English  cases, 
the  better  opinion  would  seem  to  be,  that  the  master  is  not  liable  for  medical 
assistance  to  his  hu-ed  servants.  Newby  v.  Wiltshire,  4  Dong.  Rep.  284. 
Wennall  v.  Adney,  3  Bos.  ^-  Pull.  247.  Contra,  Lord  Kenyon,  in  Scarman  v. 
Castell,  1  Lip.  N.  P.  Cas.  270. 
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if  the  master  had  not  done  his  duty  with  the  apprentice, 
and  had  been  the  unjustifiable  cause  of  his  pursuing  a 
different  course  of  Ufe,  he  would  grant  relief  in 
♦equity  against  the  master's  legal  claim  to  his-  earn-  *266 
ings.  Upon  the  death  of  the  master,  the  appren- 
ticeship is  essentially  dissolved,  for  the  end  and  design 
of  it,  as  a  personal  trust,  ceases  ;  but  the  assets  in  the 
hands  of  the  representatives  of  the  master,  are  chargeable 
with  the  necessary  maintenance  of  the  infant  apprentice.* 


a  The  King  v.  Peck,  1  Salk.  Rep.  66.  Baxter  v.  Buifiekl.  Sir.  Rep.  1266. 
It  had  been  held,  in  Versailles  v.  Hall,  5  Miller's  Louis.  Rep.  266,  that  the  con- 
tract of  apprenticeship  was  personal,  and  not  susceptible  of  alienation  without 
the  consent  of  all  the  parties  concerned,  and,  consequently,  that  it  ceased  on  the 
insolvency,  as  well  as  death  of  the  master,  inasmuch  as  his  character  and  dis- 
position entered  into  the  consideration  of  the  contract. 

This  relation  of  master  and  apprentice  was,  in  its  original  spirit  and  policy,  aa 
intimate  and  interesting  connection,  calculated  to  give  the  apprentice  a  thorough 
trade  education,  and  to  advance  the  mechanic  arts  in  skill,  neatness  and  fidelity 
of  workmanship,  as  well  as  in  the  faciHty  and  utility  of  their  application.  The 
relationship,  if  duly  cultivated  under  a  just  sense  of  the  responsibility  attached  to 
it,  and  with  the  moral  teachings  which  belong  to  it,  will  produce  parental  care, 
vi.gilance,  and  kindness  on  the  part  of  the  master,  and  a  steady,  diligent,  faithful, 
and  reverential  disposition  and  conduct,  on  the  part  of  the  apprentice. 

In  taking  leave  of  the  extensive  subject  of  the  domestic  relations,  I  cannot 
refrain  from  acknowledging  the  assistance  I  have  received  from  the  work  of  the 
late  Chief  Justice  Reeve  on  that  title.  That  excellent  lawyer  and  venerable  man 
has  discussed  every  branch  of  the  subject  in  a  copious  manner  ;  and  though  there 
is  some  want  of  precision  and  accuracy  in  his  references  to  authority,  an<l  some- 
times in  his  deductions,  yet  he  every  where  displays  the  vigour,  freedom,  and 
acuteness  of  a  sound  and  liberal  mind. 


Vol.  n.  42 


LECTURE  XXXm. 


OF  CORPORATIONS. 


A  CORPORATION  is  a  franchise  possessed  by  one  or  mors 
individuals,  who  subsist  as  a  body  pohtic,  under  a  spe- 
cial denomination,  and  are  vested,  by  the  policy  of  the 
law,  with  the  capacity  of  perpetual  succession,  and  of 
acting,  in  several  respects,  however  numerous  the  asso- 
ciation may  be,  as  a  single  individual. 

The  object  of  the  institution  is  to  enable  the  members 
to  act  by  one  united  will,  and  to  continue  their  joint  pow- 
ers and  property  in  the  same  body,  undisturbed  by  the 
change  of  members,  and  without  the  necessity  of  perpe- 
tual conveyances,  as  the  rights  of  members  pass  from  one 
individual  to  another.  All  the  individuals  composing  a 
corporation,  and  their  successors,  are  considered  in  law 
but  as  one  moral  person,  capable,  under  an  artificial  form, 
of  taking  and  conveying  property,  contracting  debts  and 
duties,  and  of  enjoying  a  variety  of  civil  and  political 
rights.  One  of  the  peculiar  properties  of  a  corporation, 
is  the  power  of  perpetual  succession  ;  for,  in  judgment  of 
law,  it  is  capable  of  indefinite  duration.  The  rights  and 
privileges  of  the  corporation  do  not  determine,  or  vary, 
upon  the  death  or  change  of  any  of  the  individual  mem- 
bers. They  continue  as  long  as  the  corporation  endures.. 
It  is  sometimes  said,  that  a  corporation  is  an  immortal, 
as  well  as  an  invisible  and  intangible  being.  But  the 
immortality  of  a  corporation  means  only  its  capacity  to 
take  in  perpetual  succession  so  long  as  the  corporation 
exists.  It  is  so  far  from  being  immortal,  that  it  is  well 
known,  that  most  of  the  private  corporations  recently 
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created  by  statute  are  limited  in  duration  to  a  few  years. 
There  are  many  corporate  bodies  that  are  without  limi- 
tation, and  consequently,  capable  of  continuing  so  long 
as  a  succession  of  individual  members  of  the  corporation 
remains,  and  can  be  kept  up. 

It  was  chiefly  for  the  purpose  of  clothing  bodies  of  men 
in  succession,  with  the  qualities  and  capacities  of  one 
single,  artificial,  and  fictitious  being,  that  corporations 
were  originally  invented,  and,  for  the  same  convenient 
purpose,  they  have  been  brought  largely  into  use.  By 
means  of  the  corporation,  many  individuals  are  capable 
of  acting  in  perpetual  succession  like  one  single  indivi- 
dual, without  incurring  any  personal  hazard  or  responsi- 
bility, or  exposing  any  other  property  than  what  belongs 
to  the  corporation  in  its  legal  capacity. 

I.   Of  the  history  of  corporations. 

Corporations  were  well  known  to  the  Roman  law,  and 
they  existed  from  the  earliest  periods  of  the  Roman  re- 
public.'* It  would  appear,  from  a  passage  in  the  Pan- 
dects,^ that  they  were  copied  from  the  laws  of  Solon, 
who  permitted  private  companies  to  institute  themselves 
at  pleasure,  provided  they  did  nothing  contrary  to  the 
public  law.  But  the  Romans  were  not  so  indulgent  as 
the  Greeks.  They  were  very  jealous  of  such  combina- 
tions of  individuals,  and  they  restrained  those  that  were 
not  specially  authorized  ;  and  every  corporation  was  illicit 
that  was  not  ordained  by  a  decree  of  the  senate,  or  of  the 
emperor.'^  Collegia  Ucita,  in  the  Roman  law,  were  like 
our  incorporated  companies,  societies  of  men  united  for 
some  useful  business  or  purpose,  with  power  to  act  like  a 


°  They  were  known  to  the  twelve  tables,  for  that  early  code  allowed  private 
companies  to  make  their  own  by-laws,  provided  they  were  not  inconsistent  with 
the  public  law.      Vide  supra,  vol.  i.  p.  524,  Table  8th. 

•^  Dig.  47. 22.  4.  -  . 

«  Z>%.  47.22.  3.  1.  •  ■        . 
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single  individual;  and  if  they  abused  their  right,  or 
assembled  for  any  other  purpose  than  that  expressed 
*269  in  their  charter,  *they  were  deemed  illicita,  and  many 
laws,  from  the  time  of  the  twelve  tables  down  to  the 
times  of  the  emperors,  were  passed  against  all  illicit  or  uni- 
authorized  companies.*  In  the  age  of  Augustus,  as  we  are 
informed  by  Suetonius,^  certain  corporations  had  become 
nurseries  of  faction  and  disorder,  and  that  emperor  in- 
terposed, as  Julius  Caesar  had  done  before  him,''  and 
dissolved  all  but  the  ancient  and  legal  corporations — 
cuncta  collegia,  prcEter  antiqidius  constkuta  distraxit.  We 
find,  also,  in  the  younger  Pliny,**  a  singular  instance  of 
the  extreme  jealousy  indulged  by  the  Roman  government 
of  these  corporations.  A  destructive  fire  in  Nicomedia, 
induced  Pliny  to  recommend  to  the  Emperor  Trajan,  the 
institution,  for  that  city,  of  a  fire  company  of  150  men, 
{collegium  fabrorum,)  with  an  assurance,  that  none  but 
those  of  that  business  should  be  admitted  into  it,  and 
that  the  privileges  granted  them  should  not  be  extended 
to  any  other  purpose.  But  the  emperor  refused  the  grant, 
and  observed,  that  societies  of  that  sort  had  greatly  dis- 
turbed the  peace  of  the  cities  ;  and  he  observed,  that 
whatever  name  he  gave  them,  and  for  whatever  purpose 
they  might  be  instituted,  they  would  not  fail  to  be  mis- 
chievous. 

The  powers,  capacities,  and  incapacities  of  corpora- 
tions, under  the  English  law,  very  much  resemble  those 
under  the  civil  law  ;  and  it  is  evident,  that  the  principles 
of  law  applicable  to  corporations  under  the  former,  were 
borrowed  chiefly  from  the  Roman  law,  and  from  the 
policy  of  the  municipal  corporations  established  in  Bri- 
tain and  the  other  Roman  colonies,  after  the  countries 


a  Taylor's  Elements  of  the  Civil  Law,  p.  567 — 570. 

b  Ad.  Aug.  32. 

'  Suet.  J.  Casar,  42. 

A  Epist.  b.  10.     Letters,  42,  43. 
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had  been  conquered  by  the  Roman  arms.  Under  the 
latter  system,  corporations  were  divided  into  ecclesiasti- 
cal and  lay,  civil  and  eleemosynary.  They  could  not 
purchase,  or  receive  donations  of  land,  without  a  license, 
nor  could  they  alienate  without  just  cause.  These 
restraints  *bear  a  striking  resemblance  to  the  mort-  *270 
main  and  disabhng  statutes  in  the  English  law. 
They  could  only  act  by  attorney ;  and  the  act  of  the  ma- 
jority bound  the  whole ;  and  they  were  dissolved  by 
death,  surrender,  or  forfeiture,  as  with  us.''  Corpora- 
tions or  colleges  for  the  advancement  of  learning,  were 
entirely  unknown  to  the  ancients,  and  they  are  the  fruits 
of  modern  invention.  But,  in  the  time  of  the  latter  em- 
perors, the  professors  in  the  different  sciences  began  to 
be  allowed  regular  salaries  from  the  government,  and  to 
become  objects  of  public  regulation  and  discipline.  By 
the  close  of  the  third  century,  these  literary  establish- 
ments, and  particularly  the  schools  at  Rome,  Constanti- 
nople, Alexandria,  and  Berytus,  began  to  assume  the  ap- 
pearance of  public  institutions.  Privileges  and  honours 
were  bestowed  upon  the  professors  and  studerjts,  and 
they  were  subjected  to  visitation  and  inspection  by  the 
civil  and  ecclesiastical  powers.''  It  was  not,  however, 
until  after  the  revival  of  letters,  or,  at  least,  not  until 
the  13th  century,  that  colleges  and  universities  began  to 
confer  degrees,  and  to  attain  some  portion  of  the  au- 
thority, influence,  and  solidity,  which  they  enjoy  at  the 
•present  day.*=  The  erection  of  civil  or  municipal  corpo- 
rations, for  political  and  commercial  purposes,  took  place 
in  the  early  periods  of  the  history  of  modern  Europe. 
JNfor  were  they  unknown  to  the  ancient  Romans,  for  their 


»  1  Brown's  Civil  and  Adm.  Law,  142—148.      Wood's  Just,  of  the   Civil 
Law,  p.  134. 

f'  i  Bra.  Civil  Law,  151. 162, 163, 164. 

<:  Ibid.  151,  152.  note,  -     .;    i. 
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dominion  was  composed  of  numerous  cities  or  municipal 
corporations.*  Cities,  towns,  and  fraternities,  were  in- 
vested with  corporate  powers  and  privileges,  and  with  a 
large  civil  and  criminal  jurisdiction.  These  immunities 
were  sought  after  from  a  spirit  of  liberty  as  well  as  of 
monopoly,  and  created  as  barriers  against  feudal  tyranny. 
They  afforded  protection  to  commerce  and  the  mechanic 
arts,  and  formed  some  counterpoise  to  the  exorbitant 
powers,  and  unchecked  rapacity  of  the  feudal  barons.*^ 

By  this  means,  order  and  security,  industry, 
*271  *trade,  and   the   arts,  revived   in   Italy,  France, 

Spain,  Germany,  Flanders,  and  England;  and  to 
the  institution  of  civil  corporations,  with  large  charter 
privileges,  may  be  attributed,  in  some  considerable  de- 


»  The  history  of  the  conquest  of  the  world  by  Rome,  says  M.  Guizot,  in  his 
History  of  Civilization  in  Europe,  edit.  Oxford,  p.  42,  is  the  histoiy  of  the 
conquest  and  foundation  of  a  vast  number  of  cities.  In  the  Roman  world,  there 
was,  as  to  Europe,  an  almost  exclusive  preponderance  of  cities,  and  an  absence 
of  country  populations  and  dwellings.  It  was  a  great  coalition  of  municipalities, 
once  free  and  independent,  and  whose  powers  upon  their  conquest  were  trans- 
ferred to  the  central  government  and  municipal  sovereignty  of  Rome. 

•>  Hallam  on  the  Middle  Ages,  vol.  i.  p.  165—171.  303,  304.  The  corpora- 
tion of  the  city  of  London  had  its  privileges  and  the  rights  of  its  fireemen,  secured 
by  a  provision  in  magna  charta.  It  is  stated  in  Glanville,  b.  5,  ch.  5,  that  if  a 
villein  remained  for  a  year  and  a  day  in  any  privileged  town,  which  had  fran- 
cViises  by  prescrijjtion  or  charter,  he  became  thenceforward  a  free  member  of  the 
corporation.  See,  also,  i?raci!ow,  lib.  1.  ch.  10,  sec.  3,  fol.  6.  b.  One  of  the 
laws  of  William  the  Conqueror  was  to  the  same  effect,  and  this  custom  prevailed 
equally  in  France  and  Scotland,  and  boroughs  every  where  became  the  cradles  of 
freedom.  Lord  Coke,  (Co.  Litt.  137.  b.,)  says,  that  manumission,  among  other 
significations,  meant  the  incorporating  of  a  man  to  be  free  of  a  company  or  body 
politic,  as  a  freeman  of  a  city,  or  burgess  of  a  borough.  Messrs.  Merewether 
and  Stephens,  in  their  History  of  Boroughs  and  Municipal  Corporations  in, 
the  United  Kingdom,  vol.  i.  Int.,  London,  1835,  contend,  that  there  were  no 
municipal  incorporations  until  the  reign  of  Henry  IV.,  though  boroughs  existed 
in  England  from  the  earliest  period ;  and  the  burgesses  were  the  parmanent,  free, 
and  privileged  inhabitants  and  householders  sworn  and  enrolled  at  the  court  leet. 
The  terms  corporation  and  body  corporate  first  appear  in  the  reign  of  Henry 
IV.,  in  any  public  document.  The  first  charter  of  incorporation  to  a  municipal 
body,  was  granted  under  Henry  VI.  Afterwards,  under  Edw.  IV.,  the  doctrine 
was  first  advanced  in  the  common  pleas,  that  the  existence  of  corporations  might 
be  inferred  from  the  nature  of  the  grant,  without  words  of  incorporation.  Ihii^ 
Int.  34. 
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gree,  the  introduction  of  regular  government  and  stable 
protection,  after  Europe  had,  for  many  ages,  been  de- 
prived by  the  inundation  of  the  barbarians,  of  all  the 
civilization  and  science  which  had  accompanied  the  Ro- 
man power.* 

But  although  corporations  were  found  to  be  very  bene- 
ficial in  the  earlier  periods  of  modern  European  history, 
in  keeping  alive  the  spirit  of  liberty,  and  in  sustaining 
and  encouraging  the  efforts  for  social  and  intellectual  im- 
provement, their  exclusive  privileges  have  too  frequently 
served  as  monopolies,  checking  the  free  circulation  of 
labour,  and  enhancing  the  price  of  the  fruits  of  industry. 
Dr.  Smith*"  does  not  scruple  to  consider  them,  throughout 
Europe,  as  generally  injurious  to  the  freedom  of  trade, 
and  the  progress  of  improvement.''  The  propensity,  in 
modern  times,  has,  however,  been  to  multiply  civil  cor- 
porations, especially  in  these  United  States,  where  they 
have  increased  in  a  rapid  manner,  and  to  a  most  aston- 
ishing extent.  The  demand  for  charters  of  incorporation 
is  not  merely  for  municipal  purposes,  but  usually  for  the 


»  Smith's  Inquiry  into  the  Wealth  of  Nations,  \q\.  i.  p.  395 — 401.  Robert- 
son's Charles  V.,  vol.  i.  p.  31.  34.  Hallam  onthe  Middle  Ages,  vol.  ii.  p.  78 — 
80.  Prescott's  History  of  Ferdinand  4-  Isabella,  vol.  i.  Int.  p.  14 — 18.  53 — 
56.  The  Castilian  cities  in  Spain  anticipated  the  cities  in  Italy,  France,  England 
and  Germany,  in  the  acquisition  of  valuable  privileges  and  jurisdictions. 

b  Inquiry,  vol.  i.  p.  62.  121.  130.  132.  139.  462. 

•^  The  monopoly  or  restrictive  system  which  protected  the  industry  of  privileged 
individuals,  by  confining  the  exercise  of  business  as  traders,  manufacturers  and 
mechanics,  to  persons  licensed,  or  had  undergone  apprenticeships  and  examina- 
tions, destroyed  free  competition  and  perfection  in  the  mechanic  arts.  The  policy 
still  prevails  in  many  parts  of  continental  Europe,  and  in  considerable  vigour  in 
Sweden.  Laing's  Travels  in  Siceden,  1838.  In  England,  the  Statute  Cortf 
cernine;  Monofolies  of  21  J.  1.  c.  3,  which  was  a  magna  charta  for  British  in- 
dustry, was  a  declaratory  act,  and  declared  that  all  monopoHes  and  all  licenses, 
charters,  grants,  letters  patents,  &c.,  "  to  any  persons  or  bodies  poHtic  for  the 
sole  buying,  selling,  making,  working,  or  using  of  any  thing  within  the  realm," 
were  unlawful  and  void,  with  the  exception  of  patents  for  21  years  for  inventions, 
&c.,  and  of  vested  corporate  rights,  relative  to  trade.  This  statute,  said  Mr. 
Hume,  contained  a  noble  principle,  and  secured  to  every  subject,  unlimited  fnee- 
dom  of  action,  provided  he  did  no  injury  to  others,  nor  violated  statute  law. 
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more  private  and  special  object  of  assisting  individuals 
in  their  joint  stock  operations  and  enterprising  efforts,  di- 
rected to  the  business  of  commerce,  manufactures,  and 
the  various  details  of  internal  improvement.  This  branch 
of  jurisprudence  becomes,  therefore,  an  object  of  curioas 
as  well  as  of  deeply  interesting  research.  The  multi- 
plication of  corporations,  and  the  avidity  with  which  they 
are  sought,  have  arisen  in  consequence  of  the  power 
which  a  large  and  consolidated  capital  gives  them  over 
business  of  every  kind  ;  and  the  facihty  which  the  incor- 
poration gives  to  the  management  of  that  capital,  and  the 
security  which  it  affords  to  the  persons  of  the  members, 
and  to  their  property  not  vested  in  the  corporate 
*272  *stock.  The  convention  of  the  people  of  New- 
York,  when  they  amended  their  constitution,  in 
1821,  endeavoured  to  check  the  improvident  increase  of 
corporations,  by  requiring  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  legislature,  to 
every  bill,  for  creating,  continuing,  altering,  or  renewing, 
any  body  politic   or   corporate.*     Even    this    provision 


*  This  provision  only  applies  to  private,  and  does  not  apply  to  public  or  muni- 
cipal corporations.  Nelson,  Ch.  J.,  in  the  case  of  The  People  v.  Morris,  13 
We7idell,  325.  The  constitution  of  Michigan,  also  requires  the  assent  of  two 
thirds  of  the  memters  of  each  house  of  the  legislature  to  every  act  of  incorporation. 

The  construction  of  the  restrictive  clause,  in  the  constitution  of  New-York,  re- 
ceived a  learned  discussion  and  great  consideration,  in  the  cases  of  Warner  v. 
Beers,  President  of  the  North-American  Trust  and  Banking  Company,  2mA  of 
Bolander  v.  Stevens,  President  of  the  Bank  of  Commerce  in  Neio-  York.  Those 
institutions  were  voluntary  associations  of  individuals  formed  under  the  provisions 
of  the  act  of  New-York,  of  April  18th,  1838,  entitled  "an  act  to  authorize  the 
business  of  banking,"  and  which  act  allowed  the  voluntary  creation  of  an  indefinite 
number  of  such  associations,  at  the  pleasure  of  any  persons  who  might  associate 
for  the  purpose  upon  the  terms  prescribed  by  the  statute.  The  great  question 
raised  in  those  cases  was,  whether  these  institutions  were  corporations  within  the 
purview  of  the  constitution,  requiring  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  to  every  bill  creating  any  body  politic  or 
corporate  ;  and  the  statute  in  that  case  did  not  appear  to  have  been  passed,  and 
did  not  in  fact  pass  by  such  an  enlarged  majority.  The  decision  of  the  court  of 
errors,  on  a  writ  of  error  from  the  supreme  court,  on  the  7th  of  April,  1840,  was 
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seems  to  have  failed  in  its  purpose,  for  in  the  session  of 
1S23,  being  the  first  session  of  the  legislature,  under  ope- 
ration of  this  check,  there  were  thirty-nine  new  private 
companies  incorporated,  besides  numerous  other  acts, 
amending  or  altering  charters.  The  various  acts  of  in- 
corporation of  private  companies,  for  banking,  manufac- 
turing, literary,  charitable  and  insurance  purposes;  for 
turnpike  and  rail-roads  and  toll-bridges  ;  and  for  many 
other  objects,  upon  which  private  industry,  skill,  and 
speculation,  can  be  freely  and  advantageously  employed, 
constitute  a  mighty  mass  of  charters,  which  occupy  a 
large  part  of  the  volumes  of  the  statute  law  in  almost 
every  state.*     All  these  incorporations  are  contracts  be- 


that  the  banking  act  was  constitutionally  passed,  though  it  did  not  receive  the  as- 
sent of  two  thirds  of  the  members  elected  to  each  branch  of  the  legislature,  and 
tliat  the  associations  formed  under  the  act  were  not  bodies  politic  or  corporate  with- 
in the  meaning  of  the  constitution.  It  seemed  to  be  admitted,  in  the  opinions 
given,  that  the  restrictive  clause  had  not  answered  the  policy  which  dictated  it.  It 
was  considered  that  the  spirit  and  meaning  of  the  restrictive  clause,  was  to  guard 
against  the  increase  of  joint  stock  corporations  for  banking  and  other  purposes  of 
trade  and  profit  to  the  corporators,  with  exclusive  privileges,  not  enjoyed  by  the 
citizens  at  large — that  although  those  banking  associations  had  many  of  the  dis- 
tinguishing characteristics  of  corporations,  they  did  not  come  within  the  true  legal 
interpretation,  and  still  less  within  the  spirit  and  design  of  the  restrictive  clause. 
The  statute  conferred  the  power  of  free  banking,  and  did  not  create  any  monopo- 
ly, nor  secure  to  any  association,  privileges  which  might  not  be  enjoyed  in  the 
same  manner  by  all  others,  nor  place  them  beyond  the  entire  control  of  the  legis- 
lature. 

*  The  law  3  of  Massachusetts  give  the  greatest  facility  to  the  creation  of  bodies 
politic  and  corporate.  "  When  any  lands,  wharves,  or  other  real  estate,  are  held 
in  common  by  five  or  more  proprietors,  they  may  form  themselves  into  a  corpora* 
tion."  Revised  Statutes  of  1835,  part  1.  tit.  13.  ch.  43.  sec.  1.  So,  in  New- 
York, by  statute  in  loll,  (and  which  is  still  in  force,)  manufacturing  corporations 
may  be  created  by  the  mere  association  of  five  or  more  persons  filing  a  certificate 
designating  their  name,  capital,  object,  and  location.  A  similar  law  was  passed 
in  Michigan  and  in  Connecticut  in  1837.  The  increase  of  corporations,  in  aid 
of  private  industry  and  enterprise,  has  kept  pace  in  every  part  of  our  country 
with  the  increase  of  wealth  and  improvement.  The  Massachusetts  legislature, 
for  instance,  in  the  session  of  1837,  incorporated  upwards  of  seventy  manufactu- 
ring associations,  and  made  perhaps  forty  other  corporations  relating  to  insurance, 
roads,  bridges,  academies,  and  religious  objects.  And  in  1838,  the  legislature  of 
Indiana  authorized  any  twenty  or  more  citizens  of  any  county,  on  three  weeka 
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tween  the  government  and  the  company,  which  cannot 
ordinarily  be  affected  by  legislative  interference  ;  and  it 
has  accordingly  been  attempted  to  retain  a  control  over 
these  private  incorporations,  by  a  clause,  now  usually 
inserted  in  the  acts  of  incorporation,  that  "  it  shall  be 
lawful  for  the  legislature,  at  any  time  thereafter,  to  alter, 
modify,  or  repeal  the  act."^  With  this  general  view  of 
the  rise  and  progress  of  corporations,  I  shall  proceed  to  a 
more  particular  detail  of  the  general  principles  of  law 
applicable  to  the  subject.^ 


previous  public  notice,  to  organize  themselves  and  become  an  agricultural  society 
with  corporate  and  politic  powers  ;  and  the  inhabitants  of  any  and  everj'  town  or 
village  may  incorporate  themselves  for  the  institution  and  management  of  a  pub- 
lic library.  In  Pennsylvania,  the  courts  of  quarter  sessions,  ivith  the  concurrence 
of  the  grand  jtirt/  of  the  count//,  may  incorporate  towns  and  villages.  Pur- 
don's  Dig.  130,  and  literary,  charitable  or  religious  associations  and  fire  compa- 
nies, may  be  incorporated  under  the  sanction  of  the  supreme  court.  lb.  168.  172. 

*  In  Massachusetts  there  is  a  standing  statute  provision,  that  every  act  of  in- 
corporation, which  should  be  thereafter  passed,  shall  at  all  times  be  subject  to 
amendment,  alteration,  or  repeal,  at  the  pleasure  of  the  legislature,  unless  there 
should  be  in  the  same  act  an  express  provision  to  the  contrary.  Act  of  1830. 
Revised  Statutes  of  1835. 

•»  There  has  been  a  disposition  in  some  of  the  states,  to  change,  in  an  essential 
degree,  the  character  of  incorporated  companies,  by  making  the  members  per- 
sonally responsible  in  certain  events,  and  to  a  qualified  extent,  for  the  debts  of 
the  company.  This  is  intended  as  a  check  to  improvident  conduct  and  abuse, 
and  to  add  to  the  general  security  of  creditors ;  and  the  policy  has  been  pursued 
to  a  moderate  and  reasonable  degree  only,  in  Rhode-Island,  New-York,  Mary- 
land, and  South  Carolina.  But  in  Massachusetts,  by  a  series  of  statutes,  passed 
in  1309,  1818,  1822,  and  1827,  an  unlimited  personal  responsibility  was  imposed 
upon  the  members  of  manufacturing  coqiorations,  equally  as  in  the  case  of  com- 
mercial partnerships.  The  wisdom  of  the  policy  has  been  strongly  questioned  ; 
(Amer.  Jurist,  vol.  ii.  p.  92.  art.  6.  Ibid.  vol.  iv.  p.  307 ;)  and,  on  the  other 
hand,  it  has  been  supported  by  high  authority  ;  (Parker,  Ch.  J.,  17  Mass.  Rep. 
334 ;)  and  whether  it  be  well  or  iU  founded,  it  is  admirably  well  calculated  to 
cure  all  undue  avidity  for  charters  of  incorporation.  This  unlimited  personal 
responsibility  was  restrained  by  statute,  in  1828,  and  the  responsibility  applied 
only  in  the  case  of  banks  to  the  stockholders  at  the  time  the  charter  expires. 
They  are  made  liable  in  their  individual  capacities,  for  the  payment  and  redemp- 
tion of  all  outstanding  bills.  This  provision  was  continued  by  the  Massachusetts 
Revised  Statutes  of  1835,  and  it  has  been  essentially  adopted  by  statute  in  New- 
Hampshire  in  1837,  in  respect  to  manufacturing  corporations.  Persons  holding 
stock  in  corporations  as  trustees  for  others,  are  specially  exempted  from  personal 
responsibility.     Act  of  Mass.,  1838.     In  Percy  v.  MUlauder,  20  Martin's  Rep. 
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II.   Of  the  various  kinds  of  corporations,  and  liorv  crea- 
ted. 

Corporations  are  divided  into  aggregate  and  soJcJ"  A 
corporation  sole  consists  of  a  single  person,  who  is  made 
a  body  corporate  and  politic,  in  order  to  give  him  some 
legal  capacities  and  advantages,  and  especially  that  of 
perpetuity,  which,  as  a  natural  person,  he  could  not 
have.  A  bishop,  dean,  parson,  and  vicar,  are  given  in 
the  English  books  as  instances  of  sole  corporations  ;  and 
they  and  their  successors  in  perpetuity  take  the  corporate 
property  and  privileges  ;  and  the  word  successors  iS 
generally  as  necessary  for  the  succession  of  property  in 
a  corporation  sole,  as  the  word  heirs  is  to  create  an  estate 
of  inheritance  in  a  private  individual."  A  fee  w^ill  pas^ 
to  a  corporation  aggregate,  without  the  word  successors 


68.     Directors  of  a  bank  were  held  personally  responsible  to  the  stockholders  for 
gross  nesli^ence,  or  wanton  disregard  of  duty. 

In  England,  the  statute  of  4  and  5  William  IV.,  ch.  94,  reciting  6  Geo.  IV., 
ch.  91,  bv  which  the  king  was  enabled  to  render  the  members  of  any  corporation 
thereafter  created,  individually  liable  for  its  contracts,  enacted  that  the  king, 
after  three  months'  notice  in  the  gazette  of  his  intention,  might,  by  letters  patent, 
errant  to  any  company,  or  association,  for  any  trading,  charitable,  literary,  or  other 
purpose,  corporate  powers,  subject  to  such  conditions  for  the  prevention  of  abuses 
fn  the  management  of  their  affairs,  the  security  ef  creditors,  and  the  protection 
of  the  public,  as  the  king  may  see  fit  to  impose;  but  no  execution  upon  any  judg- 
ment or  decree  to  issue  without  special  leave  of  the  court,  after  notice  of  the  per- 
sons to  be  charged,  nor  after  the  expiration  of  three  years  after  such  person  shall 
have  ceased  to  have  been  a  member  of  the  company.     In  New-\orK,  not  only 
manufacturing  incorporations,  under  the  general  act  of  March  22d,  1811,  ch.  b7, 
but  in  several  of  the  charters  of  fire  insurance  companies,  there  is  a  provision, 
that  in  respect  to  debts  of  the  company  contracted  before  the  corporation  expires, 
the  persons  composing  the  corporation  at  the  time  of  its  dissolution,  shall  be 
individually  responsible  to  the  extent  of  their  respective  shares  in  the  funds  of  the 
company.     By  this  means  a  stockholder,  according  to   some  recent  decisions, 
incurs  the  risk,  not  only  of  losing  the  amount  of  stock  subscribed,  but  to  be  hable 
for  an  equal  sum.  provided  the  debts  due  at  the  time  of  the  dissolution  reqmre  it. 
See  Briggs  v.  Penniman,  1  Hopkins'  Rep.  300.  S.  C.     8   Cowen's  Rep.  387  ; 
and  see  infra,  p.  312.     The  tendency  of  legislation  and -of  judicial  decisions  m 
the  several  states,  is  to  increase  the  personal  responsibility  of  stockholders  m  the 
various  private  corporate  institutions,  and  to  give  them  more  and  more  the  cha- 
racter of  partnerships,  with  some  of  the  powers  and  privileges  of  corporauons. 
a  Co.  Litt.  8.  b.  250.  a.  ''    ' 

t"  Ihid.  8.  b.  9.  a. 
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in  the  grant,  because  it  is  a  body,  which,  in  its  nature, 
is  perpetual ;  but,  as  a  general  rule,  a  fee  will  not  pass 
to  a  corporation  sole,  without  the  word  successors,  and 
it  will  continue  for  the  life  only  of  the  individual  clothed 
with  the    corporate    character.*     There    are    very   few 
points  of  corporation  law  applicable  to  a  corporation  sole. 
They  cannot,  according  to  the  Enghsh  law,  take  personal 
property  in  succession,  and  their  corporate  capacity,  in 
that  respect,  is  confined  to  real  property.*^     The 
*274  corporations  generally  in  *use  with  us,  are  aggre- 
gate, or  the  union  of  two  or  more  individuals  in  one 
body  politic,  with  a  capacity  of  succession  and  perpetuity. 
Besides  the  proper  aggregate  corporations,  the  inahabi- 
tants  of    any    district,  as  counties,   towns,   and  school 
districts,  incorporated  by  statute,  with  only  particular 
powers,   are  sometimes  called  quasi  corporations.     No 
private  action  for  neglect  of  corporate  duty,  unless  given 
by   statute,  lies  against  them,    as  such   a  corporation. 
Having  no  corporate  fund,  each  inhabitant  is  said  to  be 
liable  to  satisfy  the  judgment,  if  the  statute  gives  a  suit 
against  such  a  community.*^ 

Another  division  of  corporations,  by  the  English  law, 
is  into  ecclesiastical  and  lay.  The  former  are  those  of 
which  the  members  are  spiritual  persons,  and  the  object 


»  Co.  Liu.  94.  b.,  and  notes  46  and  47,  to  Co.  Litt.  lib.  1.  Viner,  tit.  Es- 
tate, L. 

''  1  Kyd  on  Corp.  76,  77.  Co.  Litt.  46.  b.  But,  by  statute,  a  corporation 
sole  may  be  enabled  to  take  personal  as  well  as  real  property  by  succession ;  and 
a  treasurer  or  collector,  for  instance,  is  sometimes  created  a  corporation  sole,  or 
quasi  corporation,  for  the  purpose  of  taking;  bonds  and  other  personal  property  to 
him  in  his  official  character,  and  of  transmitting  the  same  to  his  successors. 

•^  Russell  V.  The  Men  of  Devon,  2  Term  Rep.  667.  Riddle  v.  Proprietors  of 
Locks,  &c.,  on  Merrimack  River,  7  Mass.  Rep.  187,  Parsons,  Ch.  J.  Mer- 
chants' Bank  v.  Cook,  4  Pick.  Rep.  414.  Adams  v.  Wiscasset  Bank,  1  Green- 
leafs  Rep.  361.  In  the  case  of  the  Attorney  General  v.  Corporation  of  Exeter, 
(2  Russell's  Rep.  63,)  Lord  Eldon  held,  that  if  a  fee-farm  rent  was  chargeable 
on  the  whole  of  a  city,  it  might  be  demanded  of  any  one  who  holds  property  in  it, 
and  he  would  be  left  to  obtain  contribution  from  the  other  inhabitants. 
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of  the  institution  is  also  spiritual.  With  us,  they  are 
called  rehgious  corporations.  This  is  the  description 
given  to  them  in  the  statutes  of  New- York,  Ohio,  and 
other  states,  providing  generally  for  the  incorporatioji  of 
religious  societies,^-  in  an  easy  and  popular  manner,  and 
for  the  purpose  of  managing,  with  more  facility  and  ad- 
vantage, the  temporalities  belonging  to  the  church  or  con- 
gregation. Lay  corporations  are  again  divided  into 
eleemosynary  and  civil.  An  eleemosynary  corporation 
is  a  private  charity,  constituted  for  the  perpetual  distri- 
bution of  the  alms  and  bounty  of  the  founder.  In  this 
class  are  ranked,  hospitals  for  the  relief  of  poor,  sick, 
and  impotent  persons,  and  colleges  and  academies  estab- 
lished for  the  promotion  of  learning  and  piety,  and  en- 
dowed with  property,  by  public  and  private  do- 
nations.*^ Civil  corporations  are  established  *for  *27d 
a  variety  of  purposes,  and  they  are  either  public  or 
private.  Public  corporations  are  such  as  are  created  by 
the  government  for  political  purposes,  as  counties,  cities, 
towns,  and  villages  ;  they  are  invested  with  subordinate 
legislative  powers,  to  be  exercised  for  local  purposes 
connected  with  the  public  good,  and  such  powers  are 
subject  to  the  control  of  the  legislature  of  the  state,*^ 


,    «  Act  of  New-York,  April  5ih,  1813,  ch.  60 ;  of  Ohio,  February  5tk,  1819. 

b  1  Blacks.  Com.  471.  1  Ki/d  on  Corp.  25—27.  1  Lord  Raym.  6.  8.  1 
Ves.  537.  9  Ves,  jr.  405.  1  Burr.  Rep.  200.  Lord  Holt,  in  Philips  v.  Bury, 
cited  in  2  Term  Rep.  353. 

'^  The  People  v.  Morris,  13  Wendell,  325.  They  are  common  in  every  state. 
One  of  the  first  acts  of  the  general  assembly  of  Connecticut,  in  1639,  was  the  in- 
corporation of  all  the  towns  in  the  colony,  with  town  privileges  for  local  purposes, 
such  as  choosins;  officers  and  magistrates  for  holding  local  courts,  and  to  provide 
for  durable  keeping  a  registry  of  deeds  and  mortgages,  and  for  the  maintenance 
of  schools  and  public  worship.  The  establishment  of  towns  with  corporate  powers, 
as  local  republics,  was  the  original  policy  throughout  New-England,  and  it  had  a 
durable  and  benign  effect  upon  the  institutions,  and  moral  and  social  character  of 
the  people.  M.  De  Tocqueville,  in  his  De  la  Democratie  en  Amerique,  tome  1. 
64.  96,  appears  to  have  been  veiy  much  struck  with  the  institution  of  New-Eng- 
land towns.  He  considered  them  as  small  independent  republics,  in  all  matters  of 
local  concern,  and  as  forming  the  principle  of  the  life  of  Amei-ican  liberty,  existing 
at  thig  day. 
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They  may  also  be  empowered  to  take  or  hold  private 
property  for  municipal  uses,  and  such  property  is  in- 
vested with  the  security  of  other  private  rights.^  So, 
corporate  franchises  attached  to  public  corporations  are 
legal  estates  coupled  with  an  interest,  and  are  protected 
as  private  property.  If  the  foundation  be  private,  the  cor- 
poration is  private,  however  extensive  the  uses  may  be  to 
which  it  is  devoted  by  the  founder,  or  by  the  nature  of 
the  institution.  A  bank,  created  by  the  government,  for 
its  own  uses,  and  where  the  stock  is  exclusively  owned 
by  the  government,  is  a  public  corporation.  So,  a  hos- 
pital created  and  endowed  by  the  government,  for  gene- 
ral purposes,  is  a  public,  and  not  a  private  charity. 
But  a  bank,  whose  stock  is  owned  by  private  persons,  is 
a  private  corporation,  though  its  objects  and  operations 
partake  of  a  public  nature,  and  though  the  government 
may  have  become  a  partner  in  the  association  by  sharing 
with  the  corporators  in  the  stock.''  The  same  thing  may 
be  said  of  insurance,  canal,  bridge,  turnpike,  and  rail- 
road companies.  The  uses  may,  in  a  certain  sense,  be 
called  public,  but  the  corporations  are  private,  equally 
as  if  the  franchises  were  vested  in  a  single  person.  A 
hospital  founded  by  a  private  benefactor,  is,  in  point  of 
law,  a  private  corporation,  though  dedicated  by  its  char- 
ter to  general  charity.  A  college,  founded  and  endowed 
in  the  same  manner,  is  a  private  charity,  though,  from 
its  general  and  beneficent  objects,  it  may  acquire  the 
character  of  a  public  institution.*^     If  the  uses  of  an  elee- 


*  These  local  corporations,  as  cities  and  towns,  can  sue  and  be  sued,  and  the 
judicial  reports  in  this  country,  and  especially  in  the  New-England  states,  abound 
with  cases  of  suits  against  towns,  in  their  corporate  capacity,  for  debts  and  breaches 
of  duty  for  which  they  were  responsible. 

b  Marshall,  Ch.  J.,  U.  S.  Bank  v.  Planters'  Bank,  9  Wheaton,  907.  It  has 
even  been  hold,  that  a  state  bank  may  be  considered  a  private  corporation,  though 
owned  entirely  by  the  state.  Bank  of  South  Carolina  v.  Gibbs,  3  ikf'  Cord's 
Rep.  377. 

«  Dartmouth  College  v.  Woodward,  4  Wheaton,  518.  Story,  J.,  Ibid.  668, 
669,  697—700.     The  case  of  St.  Mary's  Church,  7  Serg.  ^-  Rawle,  559. 
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mosynary  corporation  be  for  general  charity,  yet  such 
purposes  will  not  of  themselves  constitute  it  a  public 
corporation.  Every  charity  which  is  extensive  in  its  ob- 
ject, may,  in  a  certain  sense,  be  called  a  public  charity. 
Nor  will  a  mere  act  of  incorporation  change  a  charity 
from  a  private  to  be  a  public  one.  The  charter  of  the 
crown,  said  Lord  Hardwicke,^  cannot  make  a 
charity  *more  or  less  public,  but  only  more  perma-  *276 
nent.  It  is  the  extensiveness  of  the  object  that  con- 
stitutes it  a  public  charity.  A  charity  may  be  public, 
though  administered  by  a  private  corporation.  A  devise 
to  the  poor  of  a  parish  is  a  public  charity.  The  charity 
of  almost  every  hospital  and  college  is  public,  while  the 
corporations  are  private.  To  hold  a  corporation  to  be 
public,  because  the  charity  was  public,  would  be  to  con- 
found the  popular  with  the  strictly  legal  sense  of  terms, 
and  to  jar  with  the  whole  current  of  decisions  since  the 
time  of  Lord  Coke.''  , 

•  In  England,  corporations  are  created,  and  exist,  by 
prescription,  by  royal  charter,  and  by  act  of  parliament. 
With  us,  they  are  created  byauthority  of  the  legislature, 
and  not  otherwise.  There  are,  however,  several  of  the 
corporations  now  existing  in  this  country,  civil,  religious, 
and  eleemosynary,  which  owed  their  origin  to  the  crown, 
under  the  colony  administration.  Those  charters  granted 
prior  to  the  revolution,  were  upheld  either  by  express 


«  2  Atk.  Rep.  88.  •  -  •       '  •• 

b  Sutton's  Hospital,  19  Co.  23.  Lord  Hardvvicke,  2  Atk.  Rep.  87.  Lord 
Holt,  in  Philips  v.  Bury,  reported  at  large  in  2  Term  Rep.  352.  The  opinions 
of  the  judges  in  Daltmouth  College  v.  Woodward,  4  Wheatoii,  518.  All  the 
essential  principles  laid  down  by  the  court  in  the  case  of  Dartmouth  College  v. 
Woodward,  were  asserted  and  applied  with  great  force  by  Mr.  Justice  Story,  in 
the  case  of  Allen  v.  McKeen,  1  Sumner,  276,  to  Bowdoin  College  in  the  state 
of  Maine.  That  college  is  a  private  corporation,  of  which  the  state  of  Massa- 
chusetts is  founder,  and  the  visitatorial  and  all  other  powers  and  franchises  are 
vested  in  a  board  of  trustees  under  the  charter,  and  they  have  a  permanent  right 
and  title  to  their  offices.  ' 
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provision  in  the  constitutions  of  the  states,  or  by  general 
principles  of  pubHc  and  common  law  of  universal  recep- 
tion ;  and  they  were  preserved  from  forfeiture  by  reason 
of  any  nonuser  or  misuser  of  their  powers,  during  the  dis- 
orders which  necessarily  attended  the  revolution.  There 
is  no  particular  form  of  words  requisite  to  create  a  cor- 
poration. A  grant  to  a  body  of  men  to  hold  mercantile 
meetings,  has  been  held  to  confer  a  corporate  capacity.* 
A  grant  of  lands  to  a  county  or  hundred,  rendering  rent, 
would  create  them  a  corporation  for  that  single  intent, 
without  saying,  to  them  and  their  successors.'' 

There  is  no  doubt  that  corporations,  as  well  as  other 

private  rights  and  franchises,  may  also  exist  in  this 
*277  country  *by  prescription ;  which  presupposes  and 

is  evidence  of  a  grant,  when  the  acts  and  proceed- 
ings on  which  the  presumption  is  founded  could  not  have 
lawfully  proceeded  from  any  other  source.*^  It  requires 
the  acceptance  of  the  charter  to  create  a  corporate  body ; 
for  the  government  cannot  compel  persons  to  become  an 
incorporated  body  without  their  consent,  or  the  consent 
of  at  least  the  major  part  of  them.*^  The  acceptance 
may,  in  m.any  cases,  be  inferred  from  the  acts  of  the 
majority  of  the  corporators ;  and  a  written  instrument, 
or  vote  of  acceptance,  is  not  indispensable.^ 

III.   Of  the  powers  and  capacities  of  corporations. 
When  a   corporation  is  duly    created,  many  powers, 


«  The  case  of  Sutton's  Hospital,  10  Co.  27,  28.  30.  1  Rol.  Abr.  tit.  Cor- 
poration, F.     Denton  v.  Jackson,  2  Johns.  Ch.  Rep.  325. 

*"  Dyer's  Rep.  100.  a.  pi.  70,  cited  as  good  law  by  Lord  Kenyon,  in  2  Term 
Rep.  672.     1  Rol.  Abr.  tit.  Corporations,  F.  3,  4. 

<=  Dillingham  v.  Snow,  3  Mass.  Rep.  276.  Stockbridge  v.  West  Stockbridge, 
12  Ibid.  400.  Hagerstown  Turnpike  Co.  v.  Creeger,  5  Harr.  ^  Johns.  122. 
Green  v.  Dennis,  6  Conn.  Rep.  302.     Angell  Sf  Ames  on  Corporations,  40,  41. 

«>  Yates,  J.,  4  Burr.  Rep.  2200.  Lord  Kenyon,  3  Term  Rep.  240.  Ellis  v. 
Marshall,  2  Mass.  Rep.  269.  Lincoln  and  Ken.  Bank  v.  Richardson,  1  Green- 
leafs  Rep.  79. 

»  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  Rep.  344,  Parker,  Ch.  J., 
and  WUde,  J.     Bank  of  U.  S.  v.  Dandridge,  ^2  Wheaton,  70,  7L. 
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rights,  and  capacities  are  annexed  to  it.  Some  of  them 
ar^'e  deemed  to  be  necessarily  and  inseparably  incident 
to  a  corporation  by  tacit  operation,  without  any  express 
provision  ;  though  it  is  now  very  generally  the  practice  to 
specify,  in  the  act  or  charter  of  incorporation,  the  powers 
and  capacities  with  which  it  is  intended  to  endow  the 
corporation. 

(1.)   Of  their  ordinary  yowerg. 

The  ordinary  incidents  to  a  corporation  are,  1.    To 
have  perpetual  succession,  and,  of  course,  the  power  of 
electing  members  in  the  room  of  those  removed  by  death 
or  otherwise  ;  2.  To  sue  and  be  sued,  and  to  grant  and 
to  receive,  by  their  corporate  name  ;  3.  To  purchase  and 
hold  lands  and  chattels ;  4.  To  have  a  common 
seal ;  *5.  To  make  by-laws  for  the  government  of  *27S 
the  corporation  ;  6.  The  power  of  a  motion,  or  re- 
moval of  members.     Some  of  these  powers  are  to  be 
taken,  in  many  instances,  with  much  modification  and 
restriction  ;  and  the  essence  of  a  corporation,  according 
to  Mr.  Kyd,  consists  only  of  a  capacity  to  have  perpetual 
succession,  under  a  special  denomination,  and  an  arti- 
ficial form,    and   to  take  and  grant  property,  contract 
obligations,  and  sue  and  be  sued,  by  its  corporate  name, 
and'^to  receive  and  enjoy,  in  common,  grants  of  privileges 
and  immunities.-     According  to  the  doctrine  of  Lord 
Holt,"  neither  the  actual  possession  of  property,  nor  the 


«  1  Kyd  on  Corp.  13.  69,  70.  Blackstone  says,  that  the  first  five  incidents 
mentioned  in  the  text,  are  inseparably  incident  to  every  corporation  aggregate. 
The  New-York  statute  also  declares,  that  they  are  powers  which  vest  iii  every 
corporation  without  heing  specified.  1  Blacks.  Com.  475.  N.  Y-^'^^l'f 
Statutes,  vol.  i.  p.  599.  But  in  the  case  of  Sutton's  Hospital,  10  Co.  -0,  b. 
31.  a,  it  was  held,  that  to  make  ordinances  or  by-laws,  was  not  of  the  essence  ot 
a  corporation,  and  no  doubt  a  valid  corporation  may  be  created  by  law,  without 
any  other  essential  atti-ibutes  than  those  mentioned  by  Kyd. 

b  The  King  v.  The' City  of  London,  Skin7ier's  Rep.  310.  ■      _;, . ^ 

Vol.  n.   ■  44 
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actual  enjoyment  of  franchises,  are  of  the  essence  of  a 
corporation. 

(2.)   Of  quasi  corporations. 

There  are  some  persons  and  associations  who  have  a 
corporate  capacity  only  for  particular  specified  ends,  but 
who  can  in  that  capacity  sue  and  be  sued  as  an  artificial 
person.^  Thus,  in  New- York,  each  county,  and  the 
supervisors  of  a  county,  the  loan  officers  and  commis- 
sioners of  loans,  each  town,  and  the  supervisors  of 
towns,  the  overseers  of  the  poor,  and  superintendents  of 
the  poor,  the  commissioners  of  common  schools,  the  com- 
missioners of  highways,  and  trustees  of  school  districts, 
are  all  invested  with  corporate  attributes  S2ib  modo.  The 
supervisors  of  the  county  can  talve  and  hold  lands  for 
the  use  of  the  county ;  and  all  those  several  bodies  of 
men  are  liable  to  be  sued,  and  are  enabled  to  sue  in  their 
corporate  capacity.''  Every  county  and  town  is  a  body 
politic  for  certain  purposes,  and  this  is  no  doubt  the 
general  provision  in  this  country,  and  especially  in  the 
northern  states,  in  respect  to  towns. *=  So,  at  common 
law,  every  parish  or  town  was  a  corporation  for  local  ne- 
cessities, and  the  inhabitants  of  a  county  or  hundred 
might  equally  be  incorporated  for  special  ends.*^ 
*279  In  short  the  Enghsh  law  *afrords  many,  and  our 
American  law  more  numerous  examples,  of  per- 
sons and  collective  bodies  of  men  endowed  with  a  cor- 
porate capacity,  in  some  particulars  declared,  and  with- 


*  Gibson,  Ch.  J.,  the  Commonwealth  v.  Green,  4  Wharton  R.  531. 

*>  N.  Y.  R.  L.  vol.  ii.  p.  473.  See,  also,  the  statute  laws  of  the  several  states, 
in  pari  materia. 

<=  N.  Y.  R.  L.  vol.  i.  p.  337.  364.  Statute  Laws  of  Ohio,  1831.  Revised, 
Statutes  of  Massachusetts,  1835.     Revised  Statutes  of  Indiana,  1838. 

^  Hohart,  212.  5  Co.  63.  Chamberlain  of  London's  case,  1  Mod.  Rep. 
194.  Rogers  v.  Davenant,  Dyer's  Rep.  100.  Lord  Kenyon,  in  2  Term  Rep. 
672. 
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out  liaving  in  any  other  respect  the  capacities  incident 
to  a  corporation.* 

(3.)   Of  corporations  as  trustees. 

A  corporation  being  merely  a  poUtical  institution,  it 
has  no  other  capacities  or  powers  than  those  which  are 
necessary  to  carry  into  effect  the  purposes  for  which  it 
was  estabhshed.  A  corporation  is  incapable  of  a  per- 
sonal act  in  its  collective  capacity.''  It  cannot  be  con- 
sidered as  a  moral  agent,  and,  therefore,  it  cannot  com- 
mit a  crime,  or  become  the  subject  of  punishment,  or 
take  an  oath,  or  appear  in  person,  or  be  arrested  or  out- 
lawed.*^ It  was  formerly  understood  that  a  corporation 
■could  not  be  seised  of  lands  to  the  use  of  another,  and 
that  it  was  incapable  of  any  use  or  trust,  and  consequently 
that  it  could  not  convej'^  lands  by  bargahi  and  sale.**  But 
the  objection,  that  a  corporation  could  not  convey  by  bar- 
gain and  sale,  was  utterly  rejected  by  the  C.  B.,  in  the 
case  of  Sir  Thomas  Holland  v.  Bonis,^  as  a  dangerous  ex- 
ception to  the  capacity  to  convey;  and  at  this  day  the 
only  reasonable  limitation  is,  that  a  corporation 
*cannot  be  seised  of  land  in  trust,  for  purposes  *280 
foreign  to  its  institution.*^     Equity  will  now  compel 


■  Jackson  v.  Hartwell,  8  Johns.  Rep.  330.  Denton  v.  Jackson,  2  Johns.  Ch. 
Rep.  325.  Todd  v.  Birdsall,  1  CowerCs  Rep.  260.  Giant  v.  Fancher,  5  Ibid. 
309.  North  Hempsti?ad  v.  Hempstead,  2  WendelVs  Rep.  109.  School  Dis- 
trict in  Riimford  v.  Wood,  13  Mass.  Rep.  193.  Overseers  of  N.  W.  v.  Over- 
seers of  S.  W.,  3  Serg.  ^  Ratcle,  117.  Atigell  4"  Ames  on  Corporations,  16. 
See,  also,  supra,  Y>.  27 4. 

•>  1  Kyd  on  Corp.  225. 

«  1  Ibid.  71,  72.  1  Blacks.  Com.  A77.  From  the  current  of  modern  deci- 
Bions,  there  can  be  no  doubt,  however,  that  a  corporation,  equally  with  an  indi- 
vidual, may  gain  a  freehold  by  a  disseisin  committed  by  its  agent,  whether  autho- 
rized by  deed  or  vote.     Angell  ^  Ames  on  Corporations,  103. 

^  Bro.  tit.  Uses,  pi.  10.  Bacon  on  Uses,  57.  Gilbert  on  Uses,  by  Sugden, 
6,7. 

«  3  Leon.  Rep.  175. 

•"  Jackson  v.  Haitwell,  8  Johns.  Rep.  422. 
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corporations  to  execute  any  lawful  trust  which  may  be 
reposed  in  them;  and,  in  the  case  of  the  Trustees  of  Phil- 
lips^ Academy  v.  King,^  it  was  held,  that  a  corporation 
was  capable  of  taking  and  holding  property  as  a  trustee. 
Many  corporations  are  made  trustees  for  charitable  pur- 
poses, and  are  compelled,  in  equity,  to  perform  their 
trusts.''  Corporations  appear  to  be  deemed  competent 
to  perform  the  duties  of  trustees,  and  to  be  proper  and 
safe  depositories  of  trusts  ;  and  among  the  almost  infinite 
variety  of  purposes  for  whi*h  corporations  are  created  at 
the  present  day,  we  find  them*=  authorized  to  receive  and 
take  by  deed  or  devise,  in  their  corporate  capacity,  any 
property,  real  and  personal,  in  trust,  and  to  assume  and 
execute  any  trust  so  created  and  declared.  The  court 
of  chancery  is  vested  with  the  same  jurisdiction  over 
these  corporate  trusts,  which  it  ordinarily  possesses  and 
exercises  over  other  trust  estates.     Corporations  are  also 


»  12  Mass.  Rep.  54G. 

b  Green  v.  Rutherforth,  1  Fes.  462.  468.  470.  475.  Gilbert  on  Uses,  by  Sug- 
den,  7.note.  l  Kyd  on  Corp.  72.  2  JoJms.  Ch.  Rep.  3B4.  3S9.  Mr.  Preston, 
ill  his  Treatise  on  Conveyancing,  vol.  ii.  p.  247.  254 — 257.  263,  insists,  that  the 
more  approved  authority  and  better  opinion  is,  that  a  corporation  cannot  stand 
seised  to  a  use  on  a  conveyance  to  them,  though  a  corporation  may  be  a  cestui 
que  nse.  In  one  case  it  has  been  admitted,  that  a  coi-poration  might  o-n-e  a  use; 
and  therefore  a  bargain  and  sale  in  fee  by  a  corporation  would  be  good.  But  if  a 
corporation  can  give  a  use,  it  can,  upon  the  same  principle,  equally  stand  seised 
to  a  use;  and  the  rule  ought  to  be  consistent  and  uniform,  either  that  a  corpora- 
tion can  give  and  stand  seised  to  a  use,  or  that  they  can  do  neither.  The  New- 
York  statute  of  May  14th,  1840,  ch.  318,  with  just  and  politic  liberality,  autho- 
rizes any  incorporated  college,  or  other  literary  incorporated  institution,  to  take  a 
grant  or  conveyance  of  real  or  personal  estate,  to  be  held  in  trust ;  (1.)  For  an 
observatoi-y  ;  (2.)  To  found  and  maintain  professgrships  and  .scholarships  ;  (3.)  To 
provide  and  keep  in  repair  a  place  of  burial  for  the  dead;  (4.)  For  any  specific 
purpose  within  the  authorized  objects  of  their  charter.  Real  and  personal  estate 
may  also  be  conveyed  to  any  city  or  village  corporation  in  trust  for  education, 
for  the  diffusion  of  knowledge,  for  the  rehef  of  distress,  and  for  ornamental 
grounds,  upon  such  conditions  as  the  grantor  or  donor,  and  the  corporation  may 
ao'ree  to.  It  may  also  be  conveyed  to  the  commissioners  of  common  schools, 
and  trustees  of  school  districts,  for  the  benefit  of  common  schools  therein. 

<=  See  Farmers'  Fire  Insurance  and  Loan  Company,  Laxes  of  N.  Y.  April 
17th,  1822,  ch.  240. 
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created  with  trust  powers  of  another  kind  ;  as  for  the 
.purpose  of  loaning  money  on  a  deposit  of  goods  and 
chattels,  by  way  of  pledge  or  security.^     It  will 
*soon  become  difficult  to  trace  the  numerous  and  *281 
complicated  modifications  which  corporations  are 
made  to  assume,  and  the  much  greater  diversity  of  ob- 
jects for  which  they  are  created.     We  are  muUiplying, 
in  this  country,  to  an  unparalleled  extent,  the  institution 
of  corporations,  and  giving  them  a  flexibility  and  variety  , 
of  purpose  unknown  to  the  Roman  or  the  English  law. 
The  study  of  this  title  is  becoming  every  year  more  and 
•more  interesting  and  important.  •  ' 

;    (4.)   Of  their  capacity  to  hold  lands,  and  to  sue  and  he 
sited.    .       •  ^  ■■.     .         -  ^  ,.  - 

It  was  incident,  at  common  law,  to  every  corporation, 
to  have  a  capacity  to  purchase  and  alien  lands  and  chat- 
tels, unless  they  were  specially  restrained  by  their  char- 
ters,  or  by  statute.''  Independent  of  positive  law,  all 
corporations  have  the  absolute/ws  disponendi,  neither  limit- 
ed as  to  objects,  nor  circumscribed  as  to  quantity.  This 
was  so  understood  by  the  bar  and  court,  in  the  modern 
case  of  The  Mayor  and  Commonalty  of  Colchester  v.  Lowtenf 
and  this  common  law  right  of  disposition  continued  in 
England  until  it  was  taken  away,  as  to  religious  corpora- 
tions, by  several  restraining  statutes,  in  the  reign  of  Eliza- 
beth. We  have  not  re-enacted  in  New-York  those  disa- 
bling acts ;  but  the  better  opinion,  upon  the  construction 
of  the  statute /or  the  hicorporation  of  religious  societies,^  is, 

»  The  New-York  Lombard  Associarion,  Laws  of  N.  Y.  April  8th,  1824,  ch. 

1«7. 

•>  Co.  Litt.  44.  a.  300.  b.  1  Sid.  161,  note  at  the  end  of  the  case.  10  Ca. 
30.  b.  1  Kyd  on  Corp.  7G.  78.  103.  115.  Com.  Dig.  tit.  Franchi.-ie,  11,  15, 
16, 17, 18.     Parker,  Ch.  J.,  in  Fir.st  Parish  in  Sutton  v.  Cole,  3  Pick.  Rep.  239. 

<=  1  Fes.  c^Bea. 226.  237.240.  244. 

d  Lares  of  New-York,  sess.  36.  ch.  60.  sec.  11.  This  act  has  not  been  either 
revised  or  repealed.     See  N.  Y.  Revised  StatuteSyyol.in.T^.^dS. 
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that  no  religious  corporation  can  sell  in  fee  any  real  es- 
tate without  the  chancellor's  order.  The  powers  given 
to  the  trustees  of  rehgious  societies  incorporated  under 
that  act,  are  limited  to  purchase  and  hold  real  estate,  and 
then  to  demise,  lease,  and  improve  the  same  for  the  use 
of  the  congregation.  This  limitation  of  the  corporate 
power  to  sell,  is  confined  to  religious  corporations  ; 
*282  *and  all  others  can  buy  and  sell  at  pleasure,  except 
so  far  as  they  may  be  specially  restricted  by  their 
charters  or  by  statute.^  Corporations  have  a  fee  simple 
for  the  purpose  of  alienation,  but  they  have  only  a  de- 
terminable fee  for  the  purposes  of  enjoyment.  On  the 
dissolution  of  the  corporation,  the  reverter  is  to  the  origi- 
nal grantor  or  his  lieirs ;  but  the  grantor  will  be  excluded 
by  the  alienation  in  fee,  and  in  that  way  the  corporation 
may  defeat  the  possibility  of  a  reverter.** 

In  England,  corporations  are  rendered  incapable  of 
purchasing  lands  without  the  king's  license  ;  and  this  re- 
striction extends  equally  to  ecclesiastical  and  lay  corpo- 
rations, and  is  founded  upon  a  succession  of  statutes  from 
magna  charta,  9  Hen.  III.  to  9  Geo.  II.,  which  took  away 
entirely  the  capacity  which  was  vested  in  corporations 
by  the  common  law.  These  statutes  are  known  by  the 
name  of  the  statutes  of  mortmain  ;  and  they  were  intro- 
duced during  the  establishment  and  grandeur  of  the  Ro- 
man church,  to  check  the  ecclesiastics  from  absorbing  in 
perpetuity,  in  hands  that  never  die,  all  the  lands  of  the 
kingdom,  and  thereby  withdrawing  them  from  pub- 
lic and  feudal  charges.*^     The  earlier  statutes  of  mort- 


*  Corporations  holding  for  charitable  purposes,  says  Lord  Eldon,  1  Ves.  4* 
Bea.  246,  can  alienate  at  law,  but  the  alienee  will  be  a  trustee. 

^  Preston  on  Estates,  vol.  ii.  p.  50. 

■=  Lord  Ch.  Brougham  observed,  that  the  object  of  the  mortmain  acts,  was  to 
prevent  land  from  being  placed  extra  commercium  upon  the  feudal  principle  of 
protecting  the  lords  against  having  tenants  who  never  died,  but  that  there  was  no 
intention  of  preventing  by  will  the  investment  of  monies  in  improvements  upon 
land  already  in  mortmain.     Giblett  v.  Hobson,  3  Mylne  ^  Keen,  517. 
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main  were  originally  levelled  at  the  religious  houses; 
but  the  statute  of  15  R.  II.  c.  5,  declared,  that  civil 
or  lay  corporations  were  equally  within   the  mischief, 
and   within    the    prohibition;    and    this    statute    made 
lands   conveyed   to   any  third    person,  for   the   use   of 
a   corporation,  liable  to   forfeiture,  in   like    manner  as 
if  conveyed    directly  in   mortmain.*     We  have  not  in 
this  country  re-enacted  the  statutes  of  mortmain,   or 
generally  assumed  them  to  be  in  force  ;  and  the  only 
legal  check  to  the  acquisition  of  lands  by  corporations, 
consists  in  those  special  restrictions  contained  in  the  acts 
by  which  they  are  incorporated,  and  which  usually  con- 
fine the  capacity  to  purchase  real  estate  to  specified  and 
necessary  objects  ;  and  to  the  force  to  be  given  to  the 
exception    of  corporations   out   of  the    statute  of 
*wills,''  which  declares,  that  all  persons,  other  than  *28S 
bodies  politic  and  corporate,  may  be  devisees  of 

real  estate."^ 

The  statutes  of  mortmain  are  in  force  in  the  state  of 
Pennsylvania.  It  has  been  there  held  and  declared,  by 
the  judges  of  the  supreme  court  of  that  state,''  that  the 
English  statutes  of  mortmain  have  been  received,  and 
considered  the  law  of  that  state,  so  far  as  they  were  ap- 
plicable to  their  political  condition  ;  and  that  they  were 


»  Co  Litt.  2.  b.  2  Blacks.  Com.  268—274,  and  1  Blacks.  Com.  497.  The 
mortmain  acts  apply  to  coi-porations  exclusively;  and  trusts  made  for  charitable 
uses  and  purposes,  not  deemed  superstitious,  have  not  been  held  to  be  invalid. 
Porter's  case,  1  Co.  24.  a. 

•>  32  Hen.  VIH.  c.  1.     N.  Y.  Revised  Statutes,  vol.  ii.  p.  57.  sec.  3. 

<:  If  corporations  be  hmited  in  the  purchase  of  lands  to  lands  of  a  specific 
yearly  value,  say  200L,  and  the  value  be  within  the  sum  prescribed  when  pur- 
chased, and  the  lands  afterwards  rise  in  value  by  good  husbandry,  or  extraneous 
causes,  the  title  of  the  corporation  is  not  thereby  affected,  and  the  yearly  value  at 
the  time  of  the  purchase  is  all  that  the  limitation  requires.  This  is  the  just  and 
equitable  rule.     2  Inst.  722. 

d  3  Binney's  Rep.  App.  626.  The  statutes  of  mortmain  apply  in  Pennsyl- 
vania, only  so  far  as  they  prohibit  dedications  of  property  to  superstitious  uses,  or 
grants  to  corporations  without  a  statutory  Ucense.  Methodist  Church  v.  Reming- 
ton, 1  Watts'  Rep.  218. 
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SO  far  applicable,  "  that  all  conveyances  by  deed  or  will, 
of  lands,  tenements,  or  hereditaments,  made  to  a  body 
corporate,  or  for  the  use  of  a  body  corporate,  were  void, 
unless  sanctioned  by  charter,  or  act  of  assembly."^  In 
the  other  states,  it  is  understood,  that  the  statutes  of 
mortmain  have  not  been  re-enacted,  or  practised  upon  ; 
and  the  inference  from  the  statutes  creating  corporations, 
and  authorizing  them  to  hold  real  estate  to  a  certain^ 
limited  extent,  is,  that  our  statute  corporations  cannot 
take  and  hold  real  estate  for  purposes  foreign  to  their  in- 
stitution.** As  we  have  no  general  statutes  of  mortmain, 
perhaps  a  legally  constituted  corporation  in  another  state- 
can  purchase  and  hold  lands  ad  libiuim  in  New-York, 
provided  their  charter  gave  them  the  competent  power.'' 


■  By  the  statute  in  Pennsylvania  of  6th  April,  1833,  passed  since  the  declara-- 
tion  of  the  judges  mentioned  in  the  text,  all  purchases  of  land  by  any  corporation, 
or  by  any  person  in  trust  for  one,  without  the  license  of  the  commonwealth,  are 
made  subject  to  forfeiture,  and  the  same  penalty  extends  to  all  lands  held  by  cor- 
porations existing  in  other  states,  either  directly  or  through  the  medium  of  trus- 
tees or  feoffees.  Purdon's  Dig.  350.  But  in  Runyan  v.  Lessee  of  Coster, 
14  Peters,  122,  it  was  adjudged,  that  a  corporation  of  another  state  authorized 
to  purchase  and  hold  lands  in  Pennsylvania  or  elsewhere,  is  competent  to  pur- 
chase and  hold  lands  in  that  state,  subject  nevertheless  to  be  divested  of  the 
estate  and  a  forfeiture  of  it  by  the  state  of  Pennsylvania,  whenever  that  state' 
thinks  proper  to  institute  process  for  that  purpose.  The  corporation  holds  a- 
defeasible  estate  if  held  without  a  license  procured  from  Pennsylvania. 

''  Parker,  Ch.  J.,  in  First  Parish  in  Sutton  v.  Cole,  3  Pick.  Rep.  232.  The 
provincial  statute  of  Massachusetts,  of  28  Geo.  II.,  was  commonly  called  a 
statute  of  mortmain.  It  was  virtually  repealed  by  the  statute  of  1785,  which 
was  a  substitute  for  it ;  and  it  has  been  held,  that  a  bequest  in  trust  for  pious  and' 
charitable  uses  was  not  void.  Bartlet  v.  King,  12  Mass.  Rep.  537.  The  Re- 
vised Statxites  of  Massachusetts,  of  1835,  continue  the  same  provision,  and 
deacons  and  church-wardens  of  Protestant  churches  are  made  bodies  politic, 
competent  to  take  donations  for  their  churches,  and  for  the  poor  thereof  Re- 
vised Statutes,  part  1.  tit.  12,  sec.  41.  The  British  mortmain  acts  were  never 
recognized  as  the  law  of  Virginia  or  Kentucky.  Robertson,  Ch.  J.,  4  Dana, 
356.     Lathrop  v.  Commercial  Bank  of  Scioto,  8  Dana,  114. 

'  This  is  declared  to  be  the  law  in  Kentucky,  Lathrop  v.  Commercial  Bank  of 
Scioto,  8  Dana,  114.  The  decision  in  that  case  goes  to  establish  the  doctrine 
that  a  corporation  of  another  state  or  nation,  can  contract  and  sue  on  contracts 
made  by  its  agent  in  Kentucky,  provided  they  be  such  as  its  charter  authorizes, 
and  consistent  with  the  local  law  and  policy  of  the  state,  and  a  corporation  of 
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•e 


A  corporation  may  take  a  mortgage  upon  land  by  way 
of  security  for  loans  made  in  the  course  and  according 
to  the  usage  of  its  lawful  operations  ;  or  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealing 
Such  acts  are  generally  provided  for  in  the  charters  of  in- 
corporation ;  and  without  such  a  special  authority,  it 
would  seem  to  be  implied  in  the  reason  and  spirit  of  the 
grant,  if  the  debt  was  bona  fide  created  in  the  regular 
course  of  business."* 

Corporations  have  a  capacity  to  sue  and  be  sued  by 
their  corporate  name.  Private  monied  corpora- 
tions are  not  *only  liable  to  be  sued  like  private  *2S4 
individuals,  for  breaches  of  contract,  but  they  may 
be  sued  by  a  special  action  on  the  case  for  neglect  and 
breaches  of  duty,  and  in  actions  of  trespass  and  trover 
for  damages  resulting  from  trespasses  and  torts  com- 
mitted by  their  agents  under  their  authority.''  From 
their  inability  to  be  arrested,  corporations  are  to  be  sued 
by  original  writ  or  summons  ;  and,  at  common  law,  they 
might  be  compelled  to  appear  by  distress  or  seizure  of 
their  property .•=  A  foreign  corporation,  in  the  character  of 


another  state  can  take  and  hold  lands  by  purchase,  mortgage,  or  devise,  when 
consistent  with  its  charter,  and  not  denied  by  positive  law.  This  liberal  and  en- 
lightened decision  was  fully  considered  and  ably  sustained. 

a  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  Rep.  370.  Baird  v.  Bank  of 
Washington,  11  Serg.  S,-  Rawle,  411. 

^  Yarborough  v.  The  Bank  of  England,  16  East's  Rep.  6.  Smith  v.  B.  &  S- 
Gas  Light  Co.,  1  Adolph.  c^  Ellis,  526.  Townsend  v.  Susquehanna  Turnpike,  6 
Johns.  Rep.  90.  Gray  v.  Portland  Bank,  6  Mass.  Rep.  364.  Chesnut  Hill 
Turnpike  V.  Rutter,  4  Serg.  tf  Rav'le,  6.  Fowle  v.  Common  Council  of  Alexan- 
dria, 3  Peters'  U.  S.  Rep.  398.  Rabassa  v.  Orleans  Navigation  Co.,  5  Miller  g 
Louis.  Rep.  461. 

«  The  process,  pleadings,  and  other  proceedings  at  law  and  in  equitj',  in  suits 
by  and  against  corporations,  are  fully  discussed,  and  with  a  reference,  in  the  most 
ample  manner,  to  English  and  American  authorities,  in  Angell  4-  Ames'  Treatise 
on  Corporations,  ch.  17.  At  common  law  the  first  process  or  summons  was  to 
be  served  on  the  mayor,  president,  or  other  head  officer.  The  statute  lav/  of  New- 
York,  {N.  Y.  Revised  Statutes,  vol.  ii.  p.  457,)  has  simplified  the  common  law 
proceedings,  by  directing  that  the  writ,  or  first  process,  against  a  body  corporate, 
be  ser\'ed  on  the  president,  presiding  officer,  cashier,  secretary  or  treasurer ;  and 
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its  members  as  aliens,  (unless  they  be  alien  enemies,) 
may  sue  in  the  federal  courts.*  They  may  sue  upon  a 
mortgage    taken   upon  lands  as  security  for    a  debt.** 

The  same  rule,  allowing  corporations  of  one  state 
*2S5  *to  contract  and   sue  in  their  corporate  name  in 

another,  has  been  declared  in  several  of  the  other 
states,  and  may  be  now  considered  as  the  general  law 
of  the  land.= 


if  the  process  be  returned  served,  that  the  plaintiff,  instead  of  being  driven  to  com- 
pulsory and  vexatious  steps  to  compel  an  appearance,  may  enter  an  appearance 
for  the  defendants  of  course,  and  proceed,  as  in  cases  of  personal  actions  against 
natural  persons.  The  Revised  Code  of  Virginia,  (1  R.  C.  1819,)  has  a  similar 
provision  for  the  service  of  process  on  corporations,  1  Robinson  s  Pr.  134.  In 
Connecticut,  corporations  are  liable  to  the  process  of  foreign  attachment,  and  the 
officers  can  be  made  parties,  and  held  to  answer  on  oath.  Knox  v.  Protection 
Ins.  Co.,  9  Conn.  Rep.  430.  See  Bromley  v.  Westchester  M.  C.  1  Johns.  Ch. 
Rep.  366.  S.  P. 

a  Society  for  Propagating  the  Gospel  v.  Wheeler,  2  Gall.  Rep.  105. 
6  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  Rep.  370.  It  is  now  settled  by 
statute,  {N.  Y.  Revised  Statutes,  \o\.\\.^.  457,)  that  a  foreign  corporation  may, 
upon  giving  security  for  the  payment  of  the  costs  of  suit,  prosecute  in  the  courts 
of  the  state,  in  the  same  manner,  and  under  the  same  checks,  as  domestic  corpo- 
rations. 

=  Williamson  v.  Smoot,  7  Martinis  Louis.  Rep.  31.  N.  Y.  Fire  Ins.  Co.  v. 
Ely,  5  Conn.  Rep.  SCO.  Portsmouth  Livery  Company  v.  Watson,  10  Mass.  R. 
91.  Taylor  v.  Bank  of  Alexandria,  5  Leigh,  471.  Bank  of  Edwardsville  v, 
Simpson,  1  Missouri  Rep.  184.  Lathrop  v.  Coinmcrcial  Bank  of  Scioto,  8 
Dana,  114.  Guaga  Iron  Co.  v.  Dawson,  4  Black.  Indiana  Rep.  202. 
Bank  of  Marietta  v.  Pindall,  2  Randolph'' s  Rep.  465 ;  but  in  this  last 
case,  it  was  held,  that  the  bank  of  another  state  could  not  enforce  a  primary 
contract  made  in  Virginia.  A  foreign  corporation  is  permitted  to  sue  in  the  English 
courts.  Henriques  v.  Dutch  W.  India  Co.  2  Lord  Raym.  1532.  S.  C.  1  Sir. 
612.  2  Ibid.  807.  So,  a  sovereign  may  sue,  in  England,  in  equity  as  well 
as  at  law.  Hullett  v.  King  of  Spani,  1  Dow's  Rep.  169.  S.  C.  3  Simons,  338. 
Brown  v.  Minis,  1  M' Cordis  S.  C.  Rep.  80.  In  this  case  a  shade  of  doubt  was 
thrown  over  the  question,  but  there  was  no  decision.  In  the  case  above  mentioned 
from  2  Randolph,  the  court  held  that,  as  it  was  the  policy  of  Virginia,  to  restrain 
all  banking  operations  by  corporations  not  established  by  their  own  laws,  a  hank 
in  Ohio  could  not  be  permitted  to  establish  an  agency  in  Virginia  for  discounting 
notes,  or  cariying  on  other  banking  operations,  nor  could  an  action  be  sustained 
in  Virginia  by  the  bank  on  a  note  thus  acquired.  This  limitation  to  the  general 
Fule  that  a  foreign  corporation  may  sue,  is  the  same  in  effect  as  that  prescribed 
by  the  New-York  statute,  and  which  will  not  allow  the  corporation  of  any  other 
state  or  country,  to  do  any  act,  or  maintain  a  suit  on  any  contract  arising  therein, 
■which  is  not  allowed  to  be  done  by  any  domestic  corporation.  It  was  in  this 
view  that  the  court,  in  the  case  in  Randolph  held,  that  the  Ohio  bank  could  not 
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(5.)   Of  their  right  to  hold  to  charitable  uses. 

It  has  been  a  question  of  grave  import,  and  difficult  ' 
solution,  whether  a  corporation,  instituted  as  a  charity, 
could  be  permitted  to  become  the  cestui  que  trust  of  lands 
devised  for  charitable  uses.  Corporations  are  excepted 
out  of  the  statute  of  wills  in  England,  and  in  New-York, 
and  most  of  the  other  states;  and  it  has  been  decided, 
that  they  cannot  be  directly  devisees  at  law.^  But,  in 
England,  by  the  statute  of  43  Eliz.  ch.  4.,  commonly 
called  the  statute  of  charitable  uses,  lands  may  be  de- 
vised to  a  corporation  for  a  charitable  use,  and  the  court 
of  chancery  will  support  and  enforce  the  charitable  do- 
nation. The  various  charitable  purposes  which  will  be 
sustained  are  enumerated  in  the  statute  ;  and  the  admm- 
istration  of  justice,  in  this  or  in  any  other  country,  would 
be  extremely  defective,  if  there  was  no  power  to  uphold 
such  dispositions.  The  statute  of  Ehzabeth  has  not 
been  re-enacted  in  New-York,  New-Jersey,  Pennsylvania, 


make  a  primary  contract  in  Vii-ginia,  in  relation  to  banking  business,  as  by  dis- 
counting notes,  though  if  the  same  be  done  in  Ohio,  the  bank  could  sustain  a  suit 
thereon  in  Virginia.  ^  The  court  in  Virginia  raised,  but  did  not  decide  the  ques-  ^ 
tion,  whether  the  bank  in  Ohio,  might  not  make  a  secondary  contract  in  Virginia, 
for  carrying  into  effect  the  contract  originally  made  in  Ohio.  A  point  bearing  on 
this  was  decided  in  the  English  case  oi  Henriques,  where  a  suit  by  a  Dutch  cor- 
poration, on  a  recognizance  of  hail  taken  in  England,  was  sustained  ;  and  in  the 
case  of  the  Silver  Lake  Bank  v.  North,  where  a  mortgage  taken  in  New-York  on 
lands  in  that  state,  to  secure  a  bank  loan  made  in  Pennsylvania,  was  enforced. 

It  may  now  be  considered  as  a  settled  principle  of  law,  that  a  corporation  in 
one  state  or  country  may  not  only  sue,  but  may  make  valid  contracts  in  another, 
provided  their  charter  warrants  such  contracts,  and  there  be  uo  positive  disability 
by  statute  for  a  corporation  to  make  such  contracts  in  the  state  where  they  are 
made.  As  a  general  rule,  personal  rights  and  contracts  have  no  locality,  and  the 
laws  of  comity  apply  in  their  fullest  extent,  between  the  several  states  of  the  Union. 
This  whole  doctrine  was  definitively  established  in  the  supreme  court  of  the  United 
States,  in  the  case  of  the  Bank  of  Augusta  v.  Earie,  13  Peters,  519,  where  it  was 
held,  in  a  clear  and  able  opinion,  dehvered  by  the  Ch.  J.,  that  the  purchase  by  a 
competent  agent,  in  Alabama,  of  a  biU  of  exchange,  by  an  incorporated  bank  of 
another  state,  was  a  valid  contract. 

In  several  of  the  states,  banking  corporations  incorporated  out  of  the  state,  are 
prohibited  by  statute  from  exercising  banking  powers  within  it.  _ 

a  Jackson  v.  Hammond,  2  Caines'  Cases  in  Error,  337.  .        ^ 
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or  Maryland,  and  probably  not  in  any  of  the  United 
States  f  and  the  inquiry  then  is,  whether  a  court  of 
equity  has  power  to  execute  and  enforce  such  trusts  as 
charities,  independent  of  any  statute,  and  when  no  statute 

declares  them  unlawful.  The  statute  of  wills 
*286  merely  *excepts  corporations  from  the  description 

of  competent  devisees  ;  and  there  is  nothing  in  the 
act  declaring  it  unlawful  for  a  corporation  to  take  for  a 
charitable  use.  They  are  left  in  the  same  state  as  if  the 
statute  of  wills  had  not  been  passed ;  and  the  question 
is,  whether  a  court  of  equity  may  sustain  and  enforce  a 
devise  to  or  for  the  use  of  a  corporation,  provided  the 
object  be  a  charity  in  itself  lawful  and  commendable."^ 

The  case  of  The  Baptist  Association  v.  Hart,'^  was  one 
in  which  a  bequest  to  the  plaintiffs  as  trustees  failed  for 
want  of  an  incorporation  ;  but  the  reasoning  in  the  case 
has  thrown  embarrassment  over  this  question.  It  was 
there  said,  that  the  statute  of  Elizabeth  did  give  validity 
to  some  devises  to  charitable  uses,  which  were  not  valid 


*  In  Keijtucky,  the  statute  of  charitable  uses,  of  43  Eliz.,  is  held  to  be  in  force, 
and  was  never  repealed,  and  consequently,  though  there  be  a  defect  or  want  of 
cestui  que  use  to  take  the  use,  or  if  the  use  be  too  indefinite  and  uncertain  to  bo 
enforced  independent  of  the  statute,  yet  the  court  of  chancery  will  obviate  the 
difficulty,  and  give  it  effect  as  near  the  general  intent  as  may  be,  under  the  cy 
pres  doctrine.  Gas  &  Bonta  v.  Wilhite,  2  Dana's  Ken.  Rep.  170.  In  that 
case,  it  was  held  that  the  objects  and  purposes  of  the  articles  of  association  of 
the  people  called  Shakers  were  charitable  and  pious,  and  valid  in  law ;  that 
the  statute  of  43  Eliz.  was  pro  tanto  a  revocation  of  the  prior  statutes  of  mort- 
main— and  though  a  corporation,  according  to  the  principles  of  the  common  law, 
could  not  be  seised  to  a  use,  yet  since  tlie  statute  of  Elizabeth,  the  couits  have 
maintained  devises  to  corporations  in  trust  for  charitable  uses  ;  that  where  a 
trust  was  for  a  charitable  use,  its  being  a  perpetuity  was  no  objection  to  it;  that 
as  there  was  no  restraint  in  Kentucky,  similar  to  the  mortmain  act  of  9  George 
II..  religious  societies  might  acquire  and  hold  property  for  religious  purposes  in 
other  modes  than  that  pointed  out  in  the  act  of  1814.  The  exception  in  the 
English  statute  of  wills,  prohibiting  devises  to  corporate  bodies,  is  omitted  in  the 
Kentucky  statute  of  wills.     4  Dana,  356. 

b  In  the  case  of  the  Trustees  of  Phillips  Academy  v.  King,  12  Mass.  Rep. 
546  it  was  adjudged,  that  an  aggregate  corporation  was  capable  from  its  nature, 
unless  specially  disqualified,  of  taking  and  holding  property  as  a  trustee. 

e  4  Wheaton,  1. 
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without  the  aid  of  the  statute  ;  and  the  opinion  of  the 
chief  justice  seemed  rather  to  be,  (for  there  was  no  au- 
thoritative decision  ofthe  court  on  the  point,)  that  the  ori- 
ginal interference  of  chancery  on  the  subject  of  charities, 
where  the  cestui  que  trust  had  not  a  vested  equitable  in- 
terest, was  founded  on  the  statute  of  Elizabeth  ;  and  that, 
independent  of  the  statute,  a  court  of  equity  would  not 
sustain  a  charitable  bequest,  where  no  legal  interest  was 
vested.  The  accuracy  of  this  conclusion  remains  yet  to 
be  established  by  judicial  sanction  ;  and  there  is  a  recent 
and  direct  authority  against  it,  in  the  case  of  IVie  Orphan 
Asijlum  Society  v.  M'Cartee,"  in  which  it  was  decided,  in 
New-York,  by  Chancellor  Jones,  after  a  very  elaborate 
discussion  and  consideration,  that  a  devise  of  lands  to 
executors,  in  trust  for  a  charitable  corporation,  for  cha- 
ritable purposes,  was  a  legal  and  valid  trust,  to  be  en- 
forced in  equity.  Lord  Northington,  in  the  case  of  The 
Attorneij  General  v.  Tancred^  affirmed,  that  devises  to 
corporations,  though  void  under  the  statute  of  wills,  were 
always  considered  as  good  equity  if  given  to  charitable 
uses ;  and  that  the  uniform  rule  of  the  court  of 
chancery  *hefore^  as  well  as  at  and  after  the  statute  *287 
of  Elizabeth,  was,  that  where  the  uses  were  chari- 
table, and  the  grantor  competent  to  convey,  the  court 
would  aid  even  a  defective  conveyance  to  uses.  This 
same  principle  has  been  advanced  in  other  cases,  and 
by  very  high  authority.*^     The  weight  of  English  opinion 


»  See  p.  288,  note. 

b  1  Edeji's  Rep.  10.     1  Wm.  Blacks.  Rep.  91. 

<=  Sir  Joseph  Jekyll,in  Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.  119.  See, 
also,  2  Vern.  Rep.  342.  Wilmofs  Opinions,  p.  24.  33.  1  Bro.  Rep.  15. 
7  Vesey,  69.  In  the  case  ofthe  Attorney  General  v.  Mayor  of  Dublin,  1  Bligk's 
Rep.  347,  Lord  Redesdale  declared,  that  the  statute  of  Elizabeth  created  no  new- 
law  on  the  subject  of  charitable  uses,  but  only  a  new  and  ancillary  jurisdiction. 
It  is  stated  in  Duke  on  Uses,  p.  163,  that  Symons  sold  lands,  by  bargain  and  sale, 
to  Flemino;,  upon  confidence  to  perform  a  charitable  use,  which  he  declared  by 
will.     The  bargain  was  never  enrolled,  and  yet  the  lord  chancellor  decreed  a  sale 
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and  argument  would  seem  to  be  in  favour  of  an  original 
and  necessary  jurisdiction  in  chancery,  in  respect  to  be- 
quests and  devises  in  trust,  to  persons  competent  to  take 
for  charitable  purposes,  when  the  general  object  of  the 
charity  was  specific  and  certain,  and  not  contrary  to  any 
positive  rule  of  law. 

The  elements  of  the  doctrine  of  the  English  chancery 
relating  to  charitable  uses,  are  to  be  found  in  the  civil 
law  f-  and  it  is  questionable  whether  the  English  system 
of  charities  is  to  be  referred  exclusively  to  the  statute  of 
Elizabeth.  The  statute  has  been  resorted  to  as  a  guide, 
because  it  contained  the  largest  enumeration  of  just  and 
meritorious  charitable  uses ;  and  it  may,  perhaps,  be 
considered  rather  as  a  declaratory  law,  or  specification, 
of  previously  recognized  charities,  than  as  creating,  as 
some  cases  have  intimated,''  the  objects  of  chancery 
jurisdiction  over  charities.  If  the  whole  jurisdiction  of 
equity  over  charitable  uses  and  devises  was  grounded 
on  the  statute  of  Elizabeth,  then  we  are  driven  to  the 
conclusion,  that,  as  the  statute  has  never  been  re-enacted, 
our  courts  of  equity  in  this  country  are  cut  off  from  a 
large  field  of  jurisdiction,  over  some  of  the  most  interest- 
ing and  meritorious  trusts  that  can  possibly  be  created, 
and  confided  to  the  integrity  of  men.  It  would  ap- 
*2S8  pear,  from  the  preamble  *to  the  statute  of  Eliza- 


of  the  lands  by  the  heir,  to  be  applied  according  to  the  limitation  of  the  use. 
This  was  the  24  Eliz.,  and  before  the  statute  of  chEiritable  uses.  Chancellor 
Walworth,  in  7  Paige,  80,  places  reliance  upon  this  case  as  evidence  of  the 
common  law  jurisdiction  of  chancery  over  charitable  uses.  Lord  Hardwicke,  in 
Attorney  General  v.  Middleton,  2  Vesey,  327,  held,  that  before,  and  independent 
of  the  statute  of  Elizabeth,  the  court  of  chanceiy  did  exercise  original  juiisdic- 
tion  in  cases  of  charities  at  large,  and  not  regulated  by  charter.  It  was  in  the 
cases  of  charities  afterwards  provided  for  by  the  statute  of  Elizabeth. 

a  Code,  lib.  1.  t.  2.  sec.  19.  26.  tit.  3.  sec.  38.  Dig.  33.  2.  16.  Strahan'a 
note  to  Domat,  b.  1.  tit.  1.  sec.  16.  Swinburne,  part  6.  sec.  1.  2  Domat,  b. 
3.  tit.  1.  sec.  6. — b.  4.  tit.  2.  sec.  2.  6. — b.  3.  tit.  1.  sec.  6.  Lord  Thurlow,  in 
White  V.  White,  1  Bro.  Rep.  12. 

*>  1  Ch.  Cat.  134. 267.    6  Dow's  Rep.  136. 
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beth,  that  it  did  not  intend  to  give  any  new  validity 
to  charitable  donations,  but  rather  to  provide  a  new  and 
more  effectual  remedy  for  the  breaches  of  those  trusts.^ 


a  The  statute  defined  the  charities  which  chancery  would  protect,  and  were  to 
be  enforced;  but  the  better  opinion  is,  that  it  left  the  jurisdiction  as  U  existed 
prior  to  the  statute  untouched.     In  Dashiell  v.  Attorney  General,  5  Harr^^ 
Johns    392,  it  was  decided,  after  an  able  discussion,  that  independent  of  the 
statute  of  43  Eliz.,  (and  which  had  not  been  adopted  in  Maiyland,)  a  court  ot 
chancery  cannot  sustain  and  enforce  a  <!-''- ^°  ^^^"^f^,"'?^.;"^"i;;°"2 
without  the  statute,  have  been  void  at  law,  as  vague  and  indefinite.     The  same 
decision  was  made  in  Virginia,  in  Gallego  v.  The  Attorney  General,  where  the 
statute  of  43  EUz.  was  repealed.     3  Leigk^s  Rep   450      Taney  s  Executors  v. 
Latane,  4  Uid.  327.     See,  also.  Story,  J.,  in  3  Peters'  US.  Rep.  494.  S   P. 
But  in  Witman  v.  Le.,  17  Serg.  4-  R-^'^e,  88,  it  was  held,  that  a  bequest  to 
St    Michael  and  Zion  churches,  in  Philadelphia,  the  interest  to  be  laid  out  in 
bread  annually  for  ten  years,  for  the  poor  of  the  Lutheran  congregatzon,  ^.s 
a  valid  bequest.     That  case  estabUshed,  that  a  trust  in  favour  of  an  incorporated 
religious  or  charitable  society,  was  an  available  one;  -f  l^Vanie  principle  was 
dedared  in  the  case  of  the  Mayor  and  Corporation  of  Philadelphia  v   Elliott, 
3  Rawle's  Rep.  170.     Thoueh  the  staUite  for  charitable  uses,  ot  43  bliz.,  was 
not  extended  to  Pennsylvania",  yet  the  principles  adopted  in  chancery,  in  the  ap- 
plication of  that  statute,  apphed  as  part  of  the  common  law      Where  the  object 
Ls  defined,  and  the  instrument  not  inadequate,  they  would  give  relief  to  the 
extent  of  the  English  chancery.     The  bequest,  in  the  case  in  9  Vesey,  399,  would 
be  eood  there.     It  is  immaterial  whether  the  person  to  take  be  m  es>e  or  not,  or 
how  unceitain  the  objects  maybe,  provided  there  be  a  discretionary  power 
nested  any  where  over  the  apphcation  of  the  testators  bounty  '«  *«««  f  J^^*^; 
If  the  intention  suSiciently  appears  on  the  bequest,  it  would  be  held  vahd.     i3ut 
where  the  particular  charitable  object  is  not  specified,  or  the  charitable  purpose 
in   the  channel  of  the  testator's  intention  cannot  be  effected,  there  is  no  case  in 
Pennsylvania  in  which  the  courts  have  undertaken  to  make  new  channels  for  the 
trust  on  the  doctrine  of  cy  pres,  though  there  might  be  trustees  willing  and  com- 
petent to  act.     Report  of  the  Pennsylvania  Commissioners  on  the  Livit  (.oae, 
Sanuarv,   1835.      The  decree,  in  the  case  of  The  Orphan  Asylum  Society  v. 
M'Cartee,  was  reversed,  on  appeal  to  the  court  of  errors  of  New-York ;  (9  Cowen  s 
Rev  437  ;)  but  it  was  on  the  ground  that  the  devise  to  the  corporation  was  direct, 
and  not  a  trust  for  the  corporation ;  and  the  opinion  of  Chancellor  Jones,  on  that 
point,  remains  undisturbed.     The  question  relative  to  the  jurisdicuon  of  chancery 
over  devises  to  charitable  uses,  remains  to  be  definitively  settled  in  this  country. 
See  j«fra  vol.  iv.p.  508.    In  Moore  v.  Moore,  4  Da7iah  K.  Rep.  357,  it  was  held, 
that  a  cou'rt  of  equity,  without  the  aid  of  any  statute,  may  enfore  a  trust,  whenever 
it  is  so  defined  or  described  by  the  donor,  as  to  enable  the  court,  consistently  with 
the  rules  of  law,  to  ascertain  and  apply  it  to  the  objects  intended,  and  where,  in  such 
case,  there  is  no  trustee  appointed  by  the  will,  the  court  will  act  as  trustee  and  ap- 
point one.     The  chancery  jurisdiction,  whether  a  trust  was  deemed  a  chanty  or 
not,  had  been  established  in  England,  prior  to  the  statute  of  43  Ehz.     it  was 
ftirther  considered,  that  the  statute  of  EUzabeth,  so  far  as  it  gave  validity  to  nume- 
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(6.)   Their  ^powers  to  make  contracts. 

It  was  an  ancient  and  technical  rule  of  the  common 
law,  that  a  corporation  could  not  manifest  its  intentions 
by  any  personal  act  or  oral  discourse,  and  that  it  spoke 
and  acted  only  by  its  common  seal.^  Afterwards,  the 
rule  was  relaxed,  and,  for  the  sake  of  convenience, 
corporations  were  permitted  to  act,  in  ordinary  mat- 
ters, without  deed,  as  to  retain  a  servant,  cook, 
*289  or  butler."^  The  case  in  12  Hen.  *VII.  25.^ 
was,  that  a  bailiff,  as  a  servant  to  a  corpora- 
tion, could  justify  without  being  authorized  by  deed ; 
but  that  no  interest  could  depart  from  a  corporation, 
as  a  lease  for  years,  a  license  to  take  fees,  and  a 
power  of  attorney  to  make  livery,  without  deed.  So,  in 
Manhj  V.  Long,^  it  was  held,  that  a  bailiff  to  a  corpora- 
tion, for  the  purpose  of  distress,  did  not  require  an  ap- 
pointment in  writing.     In  Rex  v.  Bigg,^  the  old  rule  was 


rous  charitable  gifts  and  bequests  which  would  otherwise  be  void,  was  in  force  in 
Kentucky;  but  so  far  as  it  related  to  the  remedy,  when  no  specific  application  ex- 
isted or  had  failed,  by  authorizing  the  appropriation,  upon  the  civil  law  doctrine  of 
cy  pres,  of  the  charity  to  some  suitable  and  congenial  purpose  of  chavitj',  it  was 
not  applicable  to  our  institutions  or  in  force.  In  this  last  case,  the  equity  juris- 
diction over  charitable  bequests  and  trusts,  was  ably  and  learnedly  discussed  by 
Ch.  J.  Robertson,  in  delivering  the  opinion  of  the  court ;  and  in  the  case  of  Potter 
V.  Chapin,  6  Paige's  R.  G39,  it  was  held,  that  the  court  of  chancery  would  sustain 
a  gift  or  bequest,  or  dedication  of  personal  property  to  public  or  charitable  uses, 
if  the  same  be  not  inconsistent  with  local  law  or  public  policy,  and  where  the  ob- 
ject of  such  gift  or  dedication  is  specific  and  capable  of  being  carried  into  effect 
according  to  the  intention  of  the  donor.  Chancellor  Wadsworth  said,  that  the 
decision  in  the  case  of  The  Baptist  Association  v.  Hart's  Executors,  4  Whea- 
ton's  R.  1,  was  generally  admitted  to  be  wrong.  Again,  in  the  case  of  the  Dutch 
church  in  Garden-Street  v.  Mott,  7  Paige,  77,  it  was  decreed,  that  the  court  of 
chancery  had  an  original  jurisdiction  to  enforce  and  compel  the  perfoiTnance  of 
trusts  for  pious  and  charitable  uses,  when  the  devise  or  conveyance  in  trust  was 
made  to  a  trustee  capable  of  taking  the  legal  estate. 

a  Davies'  Rep.  121,  the  case  of  the  Dean  and  Chapter  of  Femes. 

b  Plowd.  Rep.  91.  b.     2  Saund.  Rep.  305.     3  P.  Wms.  423.  arg.,  and 
1  Kyd  on  Corporations,  260. 

=  Bro.  t\t.  Corporation,  51. 

d  3  Lev.  Rep.  107.     Smith  v.  B.  &  S.  Gas  Light  Co.,  3  Neville  -^  Manningf 
771.     lAdolp.SrEllis,b26,S.V. 

«  3  P.  Wms.  419. 
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Still  further  relaxed ;  and  it  seems  to  have  been  estab- 
lished, that  though  a  corporation  could  not  contract 
directly,  except  under  their  corporate  seal,  yet  they 
might,  by  mere  vote,  or  other  corporate  act,  not  under 
their  corporate  seal,  appoint  an  agent,  whose  acts  and 
contracts,  within  the  limit  of  his  authority,  would  be 
binding  on  the  corporation.  In  a  case  as  late  as  1783,* 
it  was  held,  that  the  agreement  of  a  major  part  of  a  cor- 
poration, entered  in  the  corporation  books,  though  not 
under  the  corporate  seal,  would  be  decreed  in  equity. 
In  Yarhorough  v.  The  Bank  of  England,^  it  was  admitted, 
that  a  corporation  might  be  bound  by  the  acts  of  their 
servants,  though  not  authorized  under  their  seal,  if  done 
within  the  scope  of  their  employment.  At  last,  after  a 
full  review  of  all  the  authorities,  the  old  technical  rule 
was  condemned  as  impolitic,  and  essentially  discarded; 
for  it  was  decided  by  the  supreme  court  of  the  United 
States,  in  the  case  of  The  Bank  of  Columbia  v.  Batterson^'^ 
that  whenever  a  corporation  aggregate  was  acting  within 
the  range  of  the  legitimate  purpose  of  its  institution,  all 
parol  contracts  made  by  its  authorized  agents  were  ex- 
•press  and  binding  promises  of  the  corporation  ;  and  all 
duties  imposed  upon  them  by  law,  and  all  benefits 
conferred  at  their  request,  raised  impZiecZ  *promises,  *290 
for  the  enforcement  of  which  an  action  lay.*^     The 


»  Maxwell  V.  Dulwich  College,  cited  in  1  Fonh.  Tr.  296,  note.  But  in  Car- 
ter V.  Dean  and  Chapter  of  Ely,  7  Simons,  211,  the  authority  of  that  case  as  a 
precedent,  was  very  much  questioned,  and  the  vice-chancellor  considered  it  as 
resting  on  its  particular  and  singular  circumstances,  and  that  it  did  not  in  the 
least  disturb  the  settled  rule  of  law,  that  eleemosynary  and  ecclesiastical  corpora- 
tions were  not  bound  by  any  thing  in  the  shape  of  an  agreement  regarding  their 
lands,  unless  it  was  evidenced  by  a  deed  or  writing  under  thoir  corporate  seal. 

b  16  East's  Rep.  6. 

<"  7  Cranch,  299. 

•^  It  was  held  by  Lord  Mansfield,  in  the  case  of  The  King  v.  The  Bank  of 
England,  Doug.  523,  that  assumpsit  would  lie  against  a  corporation  for  refusal 
to  transfer  stock,  and  the  same  point  was  ruled  by  the  supreme  court  of  New- 
York,  in  the  case  of  Kortright  v.  Buffalo  Commercial  Bank,  20  Wetidell,  91. 
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adjudged  cases  in  England,  and  in  Mas saclin setts,  were 
considered  as  fully  supporting  this  reasonable  doctrine  ; 
and  that  the  technical  rule,  that  a  corporation  could  not 
make  a  promise  except  under  its  seal^  would  be  produc- 
tive of  great  mischiefs.     As  soon  as  it  was  established, 
that  the   regularly   appointed  agent  of  the   corporation 
could  contract  in  their  name  without  seal,  it  was  im- 
possible to  support  the  other  position.     Afterwards,  in 
Fleckner  v.   United  States  BanJc,^  it  was  decided,  by  the 
same  court,  that  a  bank,  and  other  commercial  corpora- 
tions, might  bind  themselves  by  the  acts  of  their  autho- 
rized officers  and  agents,  without  the  corporate  seal. 
Whatever   might   be   the    original    correctness   of   the 
ancient  doctrine,  that  a  corporation  could  only  act  through 
the  instrumentality  of  its  common  seal,  when  that  doctrine 
was  applied  to  corporations  existing  by  the  common  law, 
it  had  no  application  to  corporations  created  by  statute^ 
whose  charters  contemplate  the  business  of  the  corpora- 
tion to  be  transacted  exclusively  by  a  board  of  directors. 
The  rule  has  even  been  broken  in  upon  in  modern  times 
in  respect  to  common  law  corporations.     The  acts  of  the 
board  of  directors,  evidenced  by  a  written  vote,  are  as 
completely  binding  upon  the  corporation,  and  as  com- 
plete authority  to  their  agents,  as  the  most  solemn  acts 
done  under  the  corporate  seal.     With  respect  to  banks, 
from  the  very  nature  of  their  operations  in  discounting 
notes,  receiving  deposits,  paying  checks,  and  other  or- 
dinary contracts,  it  would  be  impracticable  to  affix  the 
corporate  seal  as  a  confirmation  of  each  individual  actv 
Where  corporations  have  no  specific  mode  of  acting  pre- 
scribed, the  common  law  mode  of  acting  may  be  properly 
inferred.     But  every  corporation  created  by  statute,  may 
act  as  the  statute  prescribes  ;  and  it  is  a  settled  doctrine, 
that  a  corporation  may  be  bound  by  contracts  not  under 

a  8  Wheato?i,33B. 
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its  corporate  seal,  and  by  contracts  made  in  the 
ordinary  discharge  *of  the  official  duty  of  its  agents  *291 
and  officers.  Lastly,  in  the  case  of  Osborn  v.  United 
States  Bank,''  it  was  declared,  that  though  a  corporation 
could  only  appear  by  attorney,  the  authority  of  that  at- 
torney need  not  be  under  seal ;  and  the  actual  produc- 
tion of  any  warrant  of  attorney  to  appear  in  court,  is  npt 
necessary  in  the  case  of  a  corporation  more  than  in  the 
case  of  an  individual. 

That  corporations  can  now  be  bound  by  contracts 
made  by  their  agents,  though  not  under  seal,  and  also  on 
implied  contracts  to  be  deduced  by  inference  from  cor- 
porate acts,  without  either  a  vote,  or  deed,  or  writing,  is 
a  doctrine  generally  estabhshed  in  the  courts  of  the  several 
states,  with  great  clearness  and  solidity  of  argument  ;^ 


a  9  Wheaton,  738.  ^  t 

b  Eastman  v.  Coos  Bank,  1  N.  H.  Rep.  26.     Maine  Stage  Company  v.  Long- 
ley,  14  Maine  R.  444.     Hayden  v.  Mid.  Turnpike  Company,  10  Mass.  Rep. 
397.      The  Proprietors  of  the  Canal  Bridge  v.   Gordon,   1   Pick.  Rep.  297. 
Bulkley  V.  The  Derby  Fishing  Company,  2   Conn.  Rep.  252.     Danforth  v. 
Schohai-ie  Turnpike  Company,   12  Johns.  Rep.  227.      Dun  v.   Rector  of  St, 
Andrew's  Church,  14  Ibid.  118.     Mott  v.  Hicks,  1  Corcen's  Rep.  513      The 
Baptist  Church  v.  Mulford,  3  Halsted's  Rep.  182.     The  Chestnut  Hill  Turn- 
pike V.  Rutter,  4  Serg.  ^-  Rarde,  16.     Duncan,  J.,  in  Bank  of  Northern  Liber- 
ties V.  Cresson,  12  Ibid.  312.     La  Grand  v.  Hampden  Sydney  College,  5  Munf. 
Rep.  324.     Colcock  v.  Garvey,  1  Nott  4-  M'  Cord,  231.     Bank  of  United  States 
V  Dandrid-e,  12  Wheato7i,  64.    Bank  of  the  Metropolis  v.  Guttchhck,  14  Peters, 
19.     Union  Bank  of  Maryland  v.  Ridgely,  1  Harr.  ^-  Gill.  324.     Poultney  v. 
Wells,  1  Aikc7i's  Rep.  180.     The  English  law  is  more  strict  on  this  subject;  for 
the  'reneral  rule  is  still  understood  to  be,  that  a  corporation,  though  created  by. 
statute,  cannot  express  its  will  except  by  writing  under  the  corporate  seal.     The 
excepted  cases  are:  1.  Where  the  acts  done  are  of  daily  necessity,  or  too  insig- 
nificant for  the  trouble  of  the  seal;  2.  Where  the  corporation  has  a  head,  as  a 
mayor,  who  may  give  commands  ;  3.  Where  the  acts  to  be  done,  must  be  done 
immediately,  and  cannot  wait  for  the  formahties  of  a  seal ;  4.  Where  it  is  essen- 
tial to  a  monied  institution  that  they  should  have  the  power  to  issue  notes  and 
accept  bills.     London  Waterworks  v.  Bailey,  4  Bingham's  Rep.  283.     1.  B. 
Moore's  Rep.  532.  S.  C.     If  the  contract  be  executed,  the  general  rule  does  not 
apply;  and  therefore  assumpsit  for  use  and  occupation  may  be  maintained  by  a 
corporation  aggregate,  against  a  tenant  who  has  occupied  premises  under  them, 
and  paid  rent.     The  Mayor  of  Stafford  v.  Till,  4  Bing.  75.     12  B.Moore  s. 
Rep.  260.     In  Smith  v.  B.  &  S.  Gas  Light  Company,  3  Nevill  ^  Manmng 
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and  the  technical  rule  of  the  common  law  may  now 
be  considered  as  being,  in  a  very  great  degree, 
*292  done  away  in  the  jurisprudence  *of  the  United 
States.  But  it  is  equally  well  settled,  that  though 
parol  evidence  be  admissible  to  prove  the  agency  and 
contracts  of  the  agent  of  a  corporation,  (for  the  appoint- 
ment of  the  agent  need  not  be  by  seal  in  the  case  of  or- 
dinary contracts)  corporations,  like  natural  persons,  are 
bound  only  by  the  acts  and  contracts  of  their  agents^ 
done  and  made  within  the  scope  of  their  authority.* 

(7 .)   Of  the  corporate  name. 

It  is  a  general  rule  that  corporations  must  take  and 
grant  by  their  corporate  name.  Without  a  name  they 
could  not  perform  their  corporate  functions ;  and  a  name 


771,  it  was  held,  that  a  corporation  might  authorize  an  agent  to  distrain,  by  parol ; 
but  that  in  cases  of  extraordinary  acts  to  be  done,  or  where  an  estate  is  to  be 
vested  or  divested,  there  must  be  a  deed.  In  Beverley  v.  Lincoln,  6  Adolp.  ^ 
Ellis,  829,  it  was  adjudged  that  a  corporation  aggregate  might  be  sued  in 
assumpsit  on  a  contract  by  parol,  and  whether  express  or  implied,  for  goods  sold 
and  delivered.  This  was  a  relaxation  of  the  ancient  rule  of  the  common  law  to 
the  same  extent  as  had  already  been  done  by  the  courts  of  the  United  States,  to 
which  the  learned  judge,  (Patteson,)  who  delivered  the  opinion  of  the  K.  B.  in 
that  case,  alluded.  The  English  court  took  care,  hovi^ever,  "  to  disclaim  entirely 
the  right  or  the  wish  to  innovate  on  the  law  upon  any  ground  of  inconvenience,, 
however  strongly  made  out,"  but  admitted  that  if  the  old  rule  had  been  treated 
by  previous  decisions  with  some  degree  of  strictness,  and  that  if  "  the  principle, 
in  fair  reasoning,  leads  to  a  relaxation  of  the  rule  for  which  no  prior  decision  can 
be  found  expressly  in  point,  the  mere  circumstance  of  novelty,  ought  not  to  deter 
us."  The  liberal  and  sound  reasoning  contained  in  this  decision,  with  the  quali- 
fied reser\'e  accompanying  it,  are  both  to  be  commended.  It  was  further  declared, 
in  Church  v.  Imperial  G.  L.  Co.,  6  Adolp.  4"  Ellis,  846,  that  it  made  no  differ- 
ence as  to  the  right  of  a  corporation  to  sue  on  a  contract  entered  into  by  them 
without  seal,  whether  the  contract  be  executed  or  executory. 

*  Essex  Turnpike  Corporation  v.  Collins,  3  Mass.  Rep.  299.  Clark  v.  Cor- 
poration of  Washington,  12  Wheaton,  40.  Bank  of  U.  S.  v.  Dandridge,  Ihid. 
64.  Leggett  v.  New-Jersey  Manufacturing  and  Banking  Company,  Neti'-Jersey 
Ch.,  April  tei-m,  1832.  Bank  of  the  Metropolis  v.  Guttchlick,  14  Peters,  19. 
As  corporations  act  by  agents,  they  are  responsible  in  damages  for  injuries  in- 
flicted through  their  means.  Goodloe  v.  City  of  Cincinnati,  4  Ohio  Rep.  500. 
A  special  action  on  the  case  will  lie  for  neglect  of  corporate  duty,  by  which  the 
plaintiff  suffers.     Riddle  v.  Proprietors,  &c.,  7  Mass.  Rep.  169, 
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is  so  indispensable  a  part  of  the  constitution  of  a  corpo- 
ration, that  if  none  be  expressly  given,  one  may  be  as- 
sumed by  implication.*  A  misnomer  in  a  grant  by  sta- 
tute, or  by  devise,  to  a  corporation,  does  not  avoid  the 
grant,  though  the  right  name  of  the  corporation  be  not 
used,  provided  the  corporation  really  intended  it  to  be 
made  apparent.**  So,  an  immaterial  variation  in  the 
name  of  the  corporation,  does  not  avoid  its  grant ;  though 
it  is  not  settled  with  the  requisite  precision,  what  varia- 
tions in  the  name  are  or  are  not  deemed  substantial. 
The  general  rule  to  be  collected  from  the  cases  is,'=  that 
a  variation  from  the  precise  name  of  the  corporation, 
when  the  true  name  is  necessarily  to  be^  collected  from 
the  instrument,  or  is  shown  by  proper  averments,  will 
not  invalidate  a  grant  by  or  to  a  corporation,  or  a  con- 
tract with  it ;  and  the  modern  cases  show  an  in- 
creased liberality  *on  this  subject.  For  a  corpora-  *293 
tion  to  attempt  to  set  aside  its  own  grant,  by  rea- 
son of  misnomer  in  its  own  name,  was  severely  censured, 
and  in  a  great  measure  repressed,  as  early  as  the  time 
of  Lord  Coke.'i 

(8.)  Of  the  'power  to  elect  members  and  make  hy-laics. 

The  same  principle  prevails  in  these  incorporated  so- 
cieties, as  in  the  community  at  large,  that  the  acts  of  the 
majority,  in  cases  within  the  charter  powers,  bind  the 


a  Anon.,  1  Leon.  Rep.  163.  1  Salk.  Rep.  191.  1  Blachs.  Com.  474,  475. 
1  Kyd  on  Corporations,  234.  237.  250.  253.     10  Co.  23.  b.  20.  b. 

b  Case  of  the  Chancellor  of  Oxford,  10  Co.  57.  b.  Inhabitants  v.  String,. 
5  Halsted's  Rep.  323. 

<=  1  Kyd  on  Corporations,  236—252.  6  Co.  64.  b.  10  Co.  126.  a.  Road 
Company  v.  Creeger,  5  Harr.  Sf  Johns.  122.  African  Society  v.  Varick, 
13  Johns.  Rep.  38.  The  Turnpike  Company  v.  Myers,  6  Serg.  4-  Raide,  12. 
Woolwich  V.  Forrest,  Pennington's  Rep.  115.  Inhabitants  v.  String,  5  Hal- 
sted's  Rep.  323.  First  Parish  in  Sutton  v.  Cole,  3  Pick.  Rep.  232.  Angell  ^ 
Ames  on  Corporations,  56. 

<>  Jenk.  Cent.  233.  case  6.  270.  case  88,     10  Co.  126.  a.  •     - 
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whole.  The  majority,  here,  means  the  major  part  of 
those  who  are  present  at  a  regular  corporate  meeting. 
There  is  a  distinction  taken  between  a  corporate  act  to 
be  done  by  a  select  and  definite  body,  as,  by  a  board  of 
directors,  and  one  to  be  performed  by  the  constituent 
members.  In  the  latter  case,  a  majority  of  those  who 
appear  may  act ;  but  in  the  former,  a  majority  of  the 
definite  body  must  be  present,  and  then  a  majority  of  the 
quorum  may  decide.  This  is  the  general  rule  on  the 
subject ;  and  if  any  corporation  has  a  different  modifica- 
tion of  the  expression  of  the  binding  will  of  the  corpora- 
tion, it  arises  from  the  special  provisions  of  the  act  or 
charter  of  incorporation.**  The  power  of  election,  or  the 
supplying  of  members  in  the  room  of  such  as  are  removed 
by  death,  or  otherwise,  is  said  to  be  a  power  incident  to 
and  necessarily  imphed  in  every  aggregate  corporation, 
from  the  principle  of  self-preservation.''  But  it  seldom 
happens  that  an  opportunity  is  afforded  for  the  applica- 
tion of  this  principle,  because  the  power  of  election 
*294  must  be  exercised  *under  the  modifications  of  the 
charter  or  statute,  of  which  the  corporation  is  the 


«  Rex  V.  Varlo,  Cowp.  Rep.  248.  1  Kyd  on  Corp.  308.  400.  424.  1  Blacks. 
Com.  478.  The  King  v.  Bellringer,  4  Term  Rep.  810.  The  King  v.  Miller, 
6  Term  Repi  268.  The  King  v.  Bower,  1  Barnw.  ^-  Cress.  492.  Ex  parte 
Wilcocks,  7  Cou-c?i's  Rep.  402.  Field  v.  Field,  9  Wendell's  Rep.  394.  403. 
Ihe  New-York  Revised  Statutes,  vol.  ii.  p.  555.  sec.  27,  have  declared,  that 
when  any  power,  authority  or  duty  is  confided  by  law  to  three  or  more  persons, 
or  whenever  three  or  more  persons,  or  officers,  are  authorized  or  required  to  per- 
form any  act,  the  power  may  be  exercised  by  a  majority,  upon  a  meeting  of  all 
the  persons  so  intrusted  or  empowered,  unless  special  provision  be  otherwise 
made.  It  is  also  a  general  principle  of  law,  of  which  this  statute  provision  is 
partly  declaratory,  that  in  a  case  of  a  mere  private  authority  and  confidence, 
■unless  provision  be  made  to  tlie  contrary,  the  whole  body  must  meet  and  agree  in 
the  decision ;  but  that  in  matters  of  public  concern,  or  in  some  respects  of  a  gene- 
ral nature,  and  all  meet,  the  act  of  the  majority  will  bind.  Vide  infra,  p.  633. 
On  a  reference  to  three  arbiters,  if  all  meet,  the  award  of  two  is  valid.  Meikle- 
john  V.  Young,  Stuart's  Lower  Canada  R.  43. 

*>  Hicks  V.  Town  of  Launceston,  1  Rol.  Abr.  513,  514.     8  East's  Rep.  272. 
n.  S.  C. 
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mere  creature,  and  which  usually  prescribes  the  time 
and  manner  of  corporate  elections,  and  defines  the  quali- 
fications of  the  electors.  If  this  be  not  done  to  the  requisite 
extent  in  the  act  or  charter  creating  the  corporation,  it  is 
in  the  power  of  the  corporation  itself,  by  its  by-laws,  to 
regulate  the  manner  of  election,  and  the  requisite  proof 
of  the  qualifications  of  the  electors,  in  conformity  with  the 
principles  of  the  charter.* 

It  was  decided,  in  the  case  of  Newling  v.  Francis,^ 
that  when  the  mode  of  electing  corporate  officers  was 
not  regulated  by  charter  or  prescription,  the  corporation 
might  make  by-laws  to  regulate  the  elections,  provided 
they  did  not  infringe  the  charter.*^  And  in  the  case  of 
The  Commonwealth  of  Pennsylvania  v.  Woelper,^  it  was  held, 
that  a  corporation  might,  by  a  by-law,  give  to  the  presi- 
dent the  power  of  appointing  inspectors  of  the' corporate 
elections,  and  also  define  by  by-laws  the  nature  of  the 
tickets  to  be  used,  and  the  manner  of  voting.  All  such 
regulations  rest  in  the  discretion  of  the  corporation,  pro- 
vided no  chartered  right  or  privilege  be  infringed,  or  the 
law  of  the  land  violated.  It  is  settled,  that  a  by-law 
cannot  exclude  an  integral  part  of  the  electors,  nor  im- 
pose upon  them  a  qualification  inconsistent  with  the 
charter,  or  unconnected  with  their  corporate  character.® 


»  2  Kyd  on  Corp.  20 — 30.  Though  the  charter  gives  to  a  select  body  the 
power  to  make  by-laws,  it  does  not  divest  the  body  of  corporations  at  large  of 
the  same  right.  King  v.  Westwood,  4  Barmc.  S^-  Cress.  781.  Lovell  v.  West- 
wood,  2  Doto  Sf  Clarke's  P.  C.  Rep.  21.  There  is  this  distinction  on  the  sub- 
ject, that  if  the  power  of  making  by-laws  be  committed  to  the  corporate  body  at 
large,  they  may  delegate  that  power  to  a  select  body  representing  them  ;  but  if 
the  power  be  given  to  a  select  body,  they  cannot  delegate  that  power. 

t-  3  Term  Rep.  nd. 

'  See,  also,  Rex  v.  Spencer,  3  Burr.  Rep.  1827.  2  Kyd  on  Corp.  26 — 31. 
King  v.  Westwood,  7  BinghatnJs  Rep.  1. 

<»  3  Serg.  .5.  Ratcle,  29. 

•  Rex  v.  Spencer,  3  Burr.  Rep.  1827.  The  general  law  on  the  subject  of 
valid  by-laws,  is  well  digested  in  I  Woodd.  Lee.  495 — 500.  No  director  can 
be  excluded  by  the  board  of  directors  of  a  banking  institution,  from  inspecting 
the  bookg  of  the  bank.     The  People  v.  Throop,  12  WcndeWa  Rep.  183. 
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Though  in  the  case  of  elections  in  public  and  municipal 
corporations,  and  in  all  other  elections  of  a  public  nature, 
every  vote  must  be  personally  given  ;*  yet,  in  the  case  of 

monied  corporations  instituted  for  private  purposes, 
*295  it  has  been  held  *that  the  right  of  voting  by  proxy 

might  be  delegated  by  the  by-laws  of  the  institu- 
tion, when  the  charter  was  silent.'' 

It  is  a  question  not  definitively  settled,  whether  the 
ofiScers  of  a  corporation,  who  are  directed  to  be  annually 
elected,  can  continue  in  office  after  the  year,  and  until 
others  are  duly  elected,  in  cases  where  the  time  of  elec- 
tion under  the  charter  has  elapsed,  either  through  mis- 
take, accident,  or  misfortune,  and  there  be  no  provision 
in  the  charter  for  the  case.  In  the  case  of  pubhc  officers 
who  are  such  de  facto,  acting  under  color  of  office  by  an 
election  or  appointment  not  strictly  legal,  or  without 
having  qualified  themselves  by  the  requisite  tests,  or  by 
holding  over  after  the  period  prescribed  for  a  new  ap- 
pointment, as  in  the  case  of  sheriffs,  constables,  &c. ; 
their  acts  are  held  valid  as  respects  the  rights  of  third 
persons  who  have  an  interest  in  them,  and  as  concerns 
the  public,   in   order  to  prevent  a  failure   of  justice." 


^  Case  of  the  Dean  and  Chapter  of  Femes,  Davie's  Rep.  129.  Attorney 
General  v.  Scott,  1  Vesey,  413. 

b  The  State  v.  Tudor,  5  Dai/'s  Rep.  329.  In  New-York,  (R.  S.  vol.  i.  604,) 
at  the  election  of  corporate  officers  in  corporations  of  a  private  nature,  except 
library,  religious,  and  monied  corporations,  stockholders  may  vote  by  proxy.  In 
PhilHps  V.  Wickham,  1  Paige's  Rep.  598,  the  chancellor  doubts  the  validity  of 
the  right  of  voting  by  proxy,  when  the  power  is  not  given,  either  expressly  or 
impliedly,  in  the  act  creating  the  institution.  And  in  Taylor  v.  Griswold,  (Feb. 
term,  1834,)  in  the  supreme  court  of  New-Jersey,  after  a  full  and  learned  dis- 
cussion, it  was  held  to  be  a  principle  of  the  common  law,  that  where  an  election 
depended  upon  the  exercise  of  judgment,  the  right  could  not  be  deputed ;  and 
that  it  required  legislative  sanction,  before  any  corporate  body  could  make  a  valid 
by-law  authorizing  members  to  vote  by  proxy.  The  authonty  of  die  case  of  the 
State  V.  Tudor,  may,  therefore,  be  considered  as  essentially  shaken. 

"=  The  King  v.  Lisle,  Andrew's  Rep.  163.  The  People  v.  Collins,  7  Johns. 
Rep.  549.  Jones  v.  Gibson,  1  N.  H.  Rep.  266.  Johnston  v.  Wilson,  2  Ibid. 
202.     Anon.,  12  Mod.  Rep.  256.     In  the  matter  of  the  M.  and  H.  Raih'oad 
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This  general  principle  has  been  applied  to  the  officers 
of  a  private  monied  corporation,  so  far  as  concerns  the 
rights  of  others;*  and  the  sounder  and  better  doctrine, 
I  apprehend  to  be,  that  where  the  members  of  a  corpo- 
ration are  directed  to  be  annually  elected,  the  words  are 
only  directory,  and  do  not  take  away  the  power  incident 
to  the  corporation  to  elect  afterwards,  when  the  annual 
day  had,  by  some  means,  free  from  design  or  fraud,  been 
passed  by.^ 

*The  statute  of  11  Geo.  I.  c.  4.,  was  made  ex-  *296 
pressly  to  prevent  the  hazard  and  evils  of  a  dissolu- 
tion of  the  corporation,  from  the  omission  to  elect  on  the 
day  ;  and  it  seems  to  admit  of  a  question,  whether  the 
statute  was  not  rather  declaratory,  (for  so  it  has  been 
called,)  and  introduced  to  remove  doubts  and  difficulty.' 


Co.,  19  Wendell,  135.  145.  It  is  a  usual  and  wise  provision  in  public  charters, 
that  the  officers  directed  to  be  annually  appointed,  shall  continue  in  office  until 
other  fit  persons  shall  be  appointed  and  sworn  in  their  places.  This  was  the 
case  in  the  charter  granted  to  the  city  of  New-York,  in  1686,  and  again  in  1730- 
By  the  English  statute  of  1  Victoria,  ch.  78.  for  the  regulation  of  municipal 
corporations,  it  was  declared  that  the  election  of  persons  to  coi-porate  offices 
should  not  be  questioned  for  want  of  title  in  the  persons  presiding  at  such  elec- 
tions, provided  such  persons  were  in  actual  possession  of,  and  had  taken  upon 
themselves  the  execution  of  the  duties  of  such  office. 

a  Baird  v.  Bank  of  Washington,  11  Serg.  Sj-  Rawle,  411.  Bank  of  U.  S.  v. 
Dandridgc,  12  Wheaton,  64.  Lehigh  Bridge  Company  v.  Lehigh  Canal  Com- 
pany, 4  Rawle,  1. 

b  Hicks  v.  Town  of  Launceston,  1  Rol.  Abr.  513.  Foot  v.  Prowse,  Mayor 
of  Truro,  Sir.  Rep.  625.  3  Bro.  P.  C.  167.  S.  C.  The  Queen  v.  Corporation 
of  Durham,  10  Mod.  Rep.  146.  The  People  v.  Runkel,  9  Johns.  Rep.  147. 
Trustees  of  Vernon  Society  v.  Hill,  6  Coicen's  Rep.  23.  M'Call  v.  Byram 
Manufacturing  Co.,  6  Co7m.  Rep.  428.  But  see  Rex  v.  Poole,  7  Mod.  Rep. 
195.  Cases  temp.  Hardio.  20.  2  Barnard  Rep.  K.  B.  U7.  S.  C.  Contra; 
and  the  opinion  of  the  chancellor,  in  Phillips  v.  Wickham,  1  Paige's  Rep.  590, 
seems  also  to  be  contra.  In  the  case  of  Rex  v.  Poole,  (  Cases  temp.  Hardio. 
20,)  Lord  Hardwicke  speaks  doubtfully  of  the  common  law  on  this  point ;  though 
he  refers  to  the  case  of  Landsdown,  in  Roll's  Abridgment,  where  an  election 
eight  days  after  the  charter  day  was  held  good,  for  that  the  day  was  only  directory. 
But  he  admitted,  that  the  mention  of  hours  on  the  election  days  was  merely 
directory,  and  not  restrictive. 

<;  The  King  v.  Pasmore,  3  Term  Rep.  238.  245,  246.     By  the  N.  Y.  Revised 
Statutes,  if  any  corporatiou  shall  not  organize  and  commence  the  transaction  of 

Vol.  II.  47  ' 
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The  election,  when  it  does  take  place,  must  be  had,  and 
the  assent  of  a  majority  of  the  corporation  to  anj'^  transac- 
tion concerning  the  corporation  must  be  given  when  the 
members  of  the  corporation  are  duly  assembled  collegiali- 
ter  ;  and  they  must  act  simul  et  semel,  and  not  scatteringly, 
and  at  several  times  and  places.^ 

The  power  to  make  by-laws  is  given  to  corporate  bodies 
to  enable  them  to  fulfil  the  purposes  of  their  institution  ; 
and  when  the  objects  of  the  power  and  the  persons  who 
are  to  exercise  it,  are  not  specially  defined  in  the  charter, 
it  is  necessarily  limited  in  its  exercise  to  those  purposes, 
and  resides  in  the  body  politic  at  large.  These  corpo- 
rate powers  of  legislation  must  be  exercised  reasonably, 
and  in  sound  discretion,  and  strictly  within  the  limits  of 
the  charter,  and  in  perfect  subordination  to  the  constitu- 
tion and  general  law  of  the  land,  and  the  rights  depend- 
ent thereon.  Subject  to  these  limitations,  the  power  to 
make  by-laws  may  be  sustained  and  enforced  by  just 
and  competent  pecuniary  penalties.'' 


its  business  within  one  year  from  the  date  of  its  incorporation,  its  corporate 
powers  shall  cease. 

"  The  Dean  and  Chapter  of  Femes,  Davies'  Rep.  130 — 132.  Peirce  v.  New- 
Orleans  Building  Co.,  9  Lou.  Rep.  397.  When  a  corporate  election  has  been 
irregularly  or  illegally  conducted,  the  regular  and  established  common  law  remedy 
is  by  motion,  for  leave  to  file  an  information  in  nature  of  a  quo  trarranlo,  as  was 
done  in  the  case  Ex  parte  Murphy,  7  Cowen,  1.53;  but  in  New- York  by  statute 
(sess.  48,  ch.  325,  sect.  9,  and  which  provision  was  afterwards  incorporated  in 
the  N.  Y.  R.  S.,  vol.  i.  C03.  sect.  5,)  a  more  summary  and  easy  remedy  was 
provided.  Any  person  aggrieved  by  any  such  corporate  election  may,  on  giving 
reasonable  notice,  apply  to  the  supreme  court,  who  are  to  proceed  forthwith,  and 
in  a  summary  way,  to  hear  the  affidavits,  proofs  and  allegations  of  the  parties, 
and  to  establish  the  election,  or  order  a  new  election,  or  make  such  order  and 
give  such  relief  as  right  and  justice  may  requii-e.  See  the  case  Ez  parte  Holmes, 
5  Cowen,  426,  to  that  effect. 

■^  See  the  opinions  of  the  judges  in  the  case  of  the  King  v.  Westwood,  7  Bing. 
Rep.  1 ;  and  see  Aiiqell  Sj-  Ames  on  Corporations,  ch.  9.  177 — 206,  where  this 
branch  of  the  subject  is  treated,  and  with  great  and  exhausting  research.  Every 
corporate  body  has  a  right  at  common  law,  and  without  statute,  to  make  by-laws 
needful  for  the  management  of  the  business  and  property  of  the  corporation,  and 
to  regulate  the  duties  and  conduct  of  its  officers  and  agents,     Savage,  Ch.  J.,  in 
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(9.)   Of  the  iJower  of  removal. 

The  power  of  amotion,  or  disfranchisement  of  a  mem- 
ber for  a  reasonable  cause,  is  a  power  necessarily  incident 
tO'  every  corporation.  It  was,  however,  the  doctrine 
formerly,  that  no  freeman  of  a  corporation  could  be  dis- 
franchised by  the  act  of  the  corporation  itself,  unless  the 
charter  expressly  conferred  the  power,  or  it  existed  by 
prescription.''  But  Lord  Ch.  B.  Hale  held,''  that  every 
corporation  might  remt)ve  a  member,  for  good  cause ; 
and  in  Lord  Bruce's  case,'^  the  K.  B.  declared  the  modern 
opinion  to  be,  that  a  power  of  amotion  was  incident  to  a 
corporation.  At  last,  in  the  case  of  The  King  v.  Rich- 
ardson^'^ the  question  was  fully  and  at  large  discussed  in 
the  K.  B. ;  and  the  court  decided,  that  the  power  of 
amotion  was  incident,  and  necessary  for  the  good  order 
and  government  of  corporate  bodies,  as  much  as  the 
power  of  making  by-laws.  But  this  power  of  amotion, 
as  the  court  held  in  that  case,  must  be  exercised  for  good 
cause  ;  and  it  must  be  for  some  offence  that  has  an  im- 
mediate relation  to  the  duties  of  the  party  as  a  corpora- 
tor ;  for  as  to  offences  which  have  no  immediate  relation 
to  his  corporate  trust,  but  which  render  a  party  infamous 
and  unfit  for  any  office,  they  must  be  established  by  in- 


The  People  v.  Throop,  12  WendelV s  Rip.  183.  ChiM  v.  Hudson  Bay  Com- 
pany, 2  P.  Wms.  209.  But  a  corporation  cannot  by  a  by-law  subject  to  forfeiture, 
shares  of  stockholders  for  non-payment  of  instalments,  unless  the  power  be  ex- 
pressly granted  by  the  charter.  Corporations  cannot  irhpose  penalties  and  take 
redress  into  their  o\\ai  hands.  Kirk  v.  Norvill,  1  Term  R.  118.  In  the  matter 
of  the  Long-Island  R.  R..  19  Wendell,27. 

A  cerlijicate  of  corporate  stock,  is  transferable  by  a  blank  endorsement,  which 
may  be  filled  up  by  the  holder,  by  writing  an  assignment  and  power  of  attorney 
over  the  signature  endorsed.  Korlright  v.  Buffalo  Commercial  Bank,  20  Wen- 
dell, 91. 

*  Bagg's  case,  11  Co.  99.  a.  2d  resolution.  See,  also.  Sti/.  Rep.  477.  430^ 
1  Lord  Raym.  392.     2  Ibid.  1566. 

^  Tidderley's  case,  1  (Sii.  i2ep.  14. 

«  2  Str.Rep.ZQ].. 

^  lBui-r.Rep.bn. 
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dictment  and  trial  at  law,  before  the  corporation  can 
expel  for  such  a  cause.  In  the  case  of  Tlie  Commonicealth 
V.  St.  Patriclts  Society,^  while  it  was  admitted  to  be  a 
tacit  condition  annexed  to  the  corporate  franchise  that 
the  members  would  not  oppose  or  injure  the  interests  of 
the  corporate  body  ;  and  that  expulsion  might  follow  a 
breach  of  the  condition  ;  yet  it  was  adjudged,  that  with- 
out an  express  power  in  the  charter,  no  member 
*29S  could  be  disfranchised,  unless  he  *had  been  guilty 
of  some  offence  which  either  affected  the  interests 
or  good  government  of  the  corporation,  or  was  indictable 
by  the  law  of  the  land,  and  of  which  he  had  been  con- 
victed. If  there  be  no  special  provision  on  the  subject 
in  the  charter,  the  power  of  removal  of  a  member  for 
just  cause,  resides  in  the  whole  body.^  But  a  select  body 
of  the  corporation  may  possess  the  power,  not  only  when 
given  by  charter,  but  in  consequence  of  a  by-law  made 
by  the  body  at  large;  for  the  body  at  large  may  dele- 
gate their  powers  to  a  select  body,  as  the  representative 
of  the  whole  communit3^'= 

The  cases  do  not  distinguish  clearly  between  dlsfran- 
chisemejit  and  amotion.  The  former  applies  to  members, 
and  the  latter  only  to  officers ;  and  if  an  officer  be  removed 
for  good  cause,  he  may  still  continue  to  be  a  member  of 
the  corporation.*^  Disfranchisement  is  the  greater  power, 
and  more  formidable  in  its  application  ;  and  in  joint  stock 
or  monied  corporations,  no  stockholder  can  be  disfran- 
chised, and  thereby  deprived  of  his  property  or  interest 
in  the  general  fund,  by  any  act  of  the  corporators,  with- 
out at  least  an  express  authority  for  that  purpose  f  and 


*  2  Binney^s  Rep.  441. 

''  The  King  v.  Lyme  Regis,  Doug.  Rep.  149. 

«=  Ibid.,  and  3  Burr.  Rep.  1837. 

^  Angell  t^-  Ames  on  Corporations,  237. 

•  Ibid.  238. 
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unless  an  officer  be  elected  and  declared  to  hold  during 
pleasure,  the  power  of  amotion,  as  well  as  of  disfran- 
chisement, ought  to  be  exercised  in  a  just  and  reasonable 
manner,  and  upon  due  notice  and  opportunity  to  be 
heard.* 

(10.)   Corporate  powers  stricdij  co7istrued. 

The  modern  doctrine  is,  to  consider  corporations  as 
having  such  powers  as  are  specifically  granted  by  the 
act  of  incorporation,  or  as  are  necessary  for  the  purpose 
of  carrying  into  effect  the  powers  expressly  granted, 
and  as  not  *having  any  other.  The  supreme  court  *299 
of  the  United  States  declared  this  obvious  doc- 
trine,*"  and  it  has  been  repeated  in  the  decisions  of  the 
state  courts.*^  No  rule  of  law  comes  with  a  more  reason- 
able application,  considering  how  lavishly  charter  privi- 
leges have  been  granted.  As  corporations  are  the  mere 
creatures  of  law,  established  for  special  purposes,  and 
derive  all  their  powers  from  the  acts  creating  them,  it  is 
perfectly  just  and  proper  that  they  should  be  obliged 
strictly  to  show  their  authority  for  the  business  they  as- 
same,  and  be  confined  in  their  operations  to  the  mode, 
and  manner,  and  subject  matter  prescribed.  The  modern 


^  The  Commonwealth  v.  Penn.  Beneficial  Society,  2  Serg.  ^  Rawle,  141. 
The  acceptance  of  another  incompatible  office  does  not  operate  as  an  absolute 
avoidance  of  the  former,  in  any  case  where  the  party  could  not  divest  himself  of 
that  office  by  his  own  act,  without  the  concurrence  of  another.  King  v.  Patteson, 
4  Barmc.  Sj-  Aid.  1. 

''  Head  &  Amory  v.  The  Providence  Insurance  Company,  2  Cranch,  127. 
Marshall,  Ch.  J.,  4  Wheaton,  G36.  Beatty  v.  Lessee  of  Knowler,  4  Peters'  U. 
S.  Rep.  152. 

"=  The  People  v.  Utica  Insurance  Company,  15  Johns.  Rep.  358.  The  N.  Y. 
Fire  Insurance  Company  v.  Ely,  5  Conn.  Rep.  560.  N.  Y.  Firemen's  Insurance 
Company  v.  Sturges,  2  Cowei-Cs  Rep.  G64.  First  Parish  in  Sutton  v.  Cole, 
3  Pick.  Rep.  232.  The  State  v.  Stebbins,  1  Stewart's  Ala.  Rep.  299.  Berlin 
V.  New-Britain,  9  Conn.  Rep.  180.  The  New-York  Revised  Statutes,  vol.  i. 
p.  600.  sec.  3,  have  declared,  that  no  corporation  shall  possess  or  exercise  any 
corporate  powers  not  expressly  given  by  statute,  or  by  its  charter,  except  such  as 
shall  be  necessary  to  the  exercise  of  the  powers  so  enumerated  and  given. 
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language  of  the  English  courts  is  to  the  same  effect;  and, 
in  a  recent  case,*  it  was  observed,  that  a  corporation 
could  not  bind  themselves  for  purposes  foreign  to  those 
for  which  they  were  established.  Where  a  corporation 
was  created  for  purposes  of  trade,  it  resulted  necessaril}'' 
that  they  must  have  power  to  accept  bills,  and  issue 
notes.  But  if  a  company  be  formed,  not  for  the  pui-poses 
of  trade,  but  for  other  purposes,  as,  for  instance,  to  sup- 
ply water,  the  nature  of  their  business  does  not  raise  a 
necessary  implication  that  they  should  have  power  to 
make  notes,  and  issue  bills  ;  and  there  must  be  express 
authority  to  enable  them  to  do  it.  The  acts  of  corpora- 
tion agents  are  construed  with  equal  strictness  ;  and  it  is 
the  doctrine,  that  though  a  deed  be  signed  by  the  presi- 
dent and  cashier  of  a  corporation,  and  be  sealed  with  its 

corporate  seal;  yet  the  courts  may  look  beyond  the 
*300  seal,  *and  if  it  be  affixed  without  the  authority  of 

the  directors,  and  that  fact  be  made  affirmatively 
to  appear,  the  instrument  is  null  and  void^** 

IV.   Of  the  visitation  of  corporations. 

I  proceed  next  to  consider  the  power  and  discipline  of 
visitation  to  which  corporations  are  subject.  It  is  a  power 
applicable  only  to  ecclesiastical  and  eleemosynary  cor- 
porations f  and  it  is  understood,  that  no  other  corpora- 
tions go  under  the  name  of  eleemosynary,  but  colleges, 
schools,  and  hospitals.**  The  visitation  of  civil  corpora- 
tions is  by  the  government  itself,  through  the  medium  of 
the  courts  of  justice.     And  in  the  case  of  the  failure  or 


*  Broughton  v.  The  Manchester  Water  Works  Company,  3  Barnw.  4'  Aid.  1 . 

'•  The  Mayor  and  Commonalty  of  Colchester  v.  Lowten,  1  Ves.  Sf  Beanies' 
Rep.  2i5.     Tilghman,  Ch.  J.,  in  the  case  of  St.  Mary's  Church,  7  Se7-g.  <)(• 
Rawle,  530.     Leggett  v.  N.  J.  Man.  and  Banking  Co.,  in  New-Jersey  Chancery^- 
April  term,  1832. 

«  \  Blacks.  Com.  \m.    2  Kyd  on  Corp.  174.- 

■^  1  Woodd.Lec.474. 
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want  of  a  visiter  over  a  private  eleemosynary  foundation, 
the  duties  of  visitation  devolve,  in  England,  upon  the 
crown,  and  is  exercised  at  the  present  day,  not  by  the  K. 
B.,  but  by  the  lord  chancellor  in  his  visitatorial  capacity.* 
As  it  has  been  determined  in  New-York,''  that  the  chan- 
cellor cannot  act  in  a  visitatorial  character,  the  jurisdic- 
tion in  such  a  case  would  revert  to  the  courts  of  law, 
according  to  the  ancient  English  practice,  to  be  exercised 
under  common  law  process.  ^  - 

To  eleemosynary  corporations,  a  visitatorial  power  is 
attached  as  a  necessary  incident.  The  nature  and  ex- 
tent of  this  power  were  well  explained  by  Lord  Holt,  in 
his  celebrated  judgment  in  the  case  of  Fhilips  v.  Bury.^ 
If  the  corporation  be  public,  in  the  strict  sense,  the 
government  *has  the  sole  right,  as  trustee  of  the  *301 
public  interest,  to  inspect,  regulate,  control,  and 
direct  the  corporation,  and  its  funds  and  franchises,  be- 
cause the  whole  interest  and  franchises  are  given  for  the 
public  use  and  advantage.  Such  corporations  are  to  be 
governed  according  to  the  laws  of  the  land.  The  vali- 
dity and  justice  of  their  private  laws  are  examinable  in 
the  courts  of  justice  ;  and  if  there  be  no  provision  in  the 
charier  how  the  succession  shall  continue,  the  law  sup- 
plies the  omission,  and  says  it  shall  be  by  election.  But 
private  and  particular  corporations,  founded  and  endowed 
by  individuals,  for  charitable  purposes,  are  subject  to 
the  private  government  of  those  who  are  the  efficient 
patrons  and  founders.  If  there  be  no  visiter  appointed 
by  the  founder,  the  law  appoints  the  founder  himself, 
and  his  heirs,  to  be  the  visiters.  This  visitatorial  power 
arises  from  the  property  which  the  founder  assigneji  to 


^  The  Attorney  General  v.  Dixie,  13    Ves.  519.     The  Same  v.  Clarendon, 

17  Ihid.  491. 

'    ''  Auburn  Academy  v.  Strong,  1  Hopkins'  Ch.  Rep.  278. 

•:  ReK  V.  Bishop  of  Chester,  Str.  Rep.  797.  ' '  >' 

d  Skinner's  Rep.  447.     1  Lord  Raym.  5.  S.  C.    2  Term  Rep.  346. 
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support  the  charity ;  and  as  he  is  the  author  of  the  chari- 
ty, the  law  gives  him  and  his  heirs  a  visitatorial  power; 
that  is  an  authority  to  inspect  the  actions,  and  regulate 
the  behaviour  of  the  menibers  that  partake  of  the  charity. 
This  power  is  judicial,  and  supreme,  but  not  legislative. 
He  is  to  judge  according  to  the  statutes  and  rules  of  the 
college  or  hospital ;  and  it  was  settled,  by  the  opinion  of 
Lord  Holt,  in  the  case  of  Philirps  v.  Bury,  (and  which 
opinion  was  sustained  and  affirmed  in  the  house  of  lords,) 
that  the  decision  of  the  visiter  (whoever  he  might  be) 
was  final,  and  without  appeal,  because  the  doctrine  is, 
that  the  founder  reposes  in  him  entire  confidence  that  he 
will  act  justly.  In  most  cases  of  eleemosynary  establish- 
ments, the  founders  do  not  retain  this  visitatorial  power 
in  themselves,  but  assign  or  vest  it  in  favour  of  some 
certain  specified  trustees  or  governors  of  the  institution. 
It  may  even  be  inferred,  from  the  nature  of  the  duties  to 
be  performed  by  the  corporation  or  trustees  for  the  per- 
sons interested  in  the  bounty,  that  the  founders  or  donors 
of  the  charity  meant  to  vest  the  power  of  visitation  in 
such  trustees.  This  was  the  case  with  Dartmouth  Col- 
lege, according  to  the  opinion  of  the  supreme  court 
*302  of  the  United  States,  in  *the  case  o^  Dartmouth  Col- 
lege V.  Woodicard.^  Where  governors  or  trustees 
are  appointed  by  a  charter,  according  to  the  will  of  the 
founder,  to  manage  a  charity,  (as  is  usually  the  case 
in  colleges  and  hospitals,)  the  visitatorial  power  is  deemed 
to  belong  to  the  trustees  in  their  corporate  character.'' 

The  visiters  of  an  incorporated  institution  are  a  domes- 
tic tribunal,  possessing  a  jurisdiction  from  which  there  is 
no  appeal.     It  is  an  ancient  and  immemorial  right  given 


a  4  Wheaton,  518. 

b  Story,  J.,  in  4  Wheaton,  674,  675.  1  Blacks.  Com.  482.  Case  of  Sut- 
ton's Hospital,  10  Co.  33.  a.  b.  Philips  v.  'Bnry,  supra.  Green  v.  Rutherforth, 
1  Ves.  462.     Attorney  General  v.  Middleton,  2  Ves.  327. 
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by  the  common  law  to  the  private  founders  of  charitable 
corporations,  or  to  those  whom  they  have  nominated  and 
appointed  to  visit  the  charities  they  called  into  existence. 
The  jurisdiction  is  to  be  exercised  within  the  bosom  of 
the  corporation,  and  at  the  place  of  its  corporate  exist- 
ence. Assuming,  then,  (as  is  almost  universally  the 
fact  in  this  country,)  that  the  power  of  visitation  of  alt 
our  public  charitable  corporations  is  vested  by  the  foun- 
ders and  donors  of  the  charity,  and  by  the  acts  of  incor- 
poration in  the  governors  or  trustees,  who  are  the  as- 
signees of  the  rights  of  the  founders,  and  stand  in  their 
places  ;  it  follows,  that  the  trustees  of  a  college  may  exer- 
cise their  visitatorial  power  in  sound  discretion,  and 
without  being  liable  to  any  supervision  or  control,  so  far 
as  respects  the  government  and  discipline  of  the  institu- 
tion, and  so  far  as  they  exercise  their  powers  in  good 
faith,  and  within  the  hmits  of  the  charter.  They  may 
amend  and  repeal  the  by-laws  and  ordinances  of  the 
corporation,  remove  its  officers,  correct  abuses  and  gene-- 
rally  superintend  the  management  of  the  trust.^ 
\  This  power  of  visitation,  Lord  Hardwicke  admits  to 
be  a  power  salutary  to  literary  institutions  ;  and  it  arose 
from  the  right  which  every  donor  has  to  dispose,  direct, 
and  regulate  his  own  property  as  he  pleases ; 
cujus  est  dare  ejus  est  disponere.  *Though  the  king,  *303 
or  the  state,  be  the  incipient  founder,  (fundator  inci- 
ipiens,)  by  means  of  the  charter  or  act  of  incorporation, 
yet  the  donor  or  endower  of  the  institution  with  funds,  is 


»  The  visitatorial  power  is  applied  to  control  and  correct  abuses,  and  to  enforce 
a  due  observance  of  the  statutes  of  the  charity,  and  it  is  not  a  power  to  revoke 
the  gift,  or  change  its  uses,  or  to  divest  the  rights  of  the  parties  to  the  bounty.- 
Where  the  power  is  vested  in  trustees,  it  is  an  hereditament  founded  in  property, 
and  there  can  be  no  amotion  of  them  from  their  corporate  capacitj-,  or  inter-^ 
ference  with  the  just  exercise  of  their  power,  unless  it  be  reserved  by  the  statutes 
of  the  foundation  or  charter,  except  in  chancery  for  abuse  of  trust.  Allen  v.- 
McKeen,  1  Sumner,  276. 

Vol.  II.  48 
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justly  termed  the  perficient  founder,  (fundator  jperftciens ; ) 
and  it  was  deemed  equitable  and  just  at  common  law, 
that  he  should  exercise  a  private  jurisdiction  as  founder 
in  his  forum  domesticum,  over  the  future  management  of 
the  trust.*  But  as  this  visitatorial  power  was,  in  its  na- 
ture, summary  and  final,  and  therefore  liable  to  abuse, 
Lord  Hardwicke  was  not  disposed  to  extend  it  in  equity. 
It  is  now  settled,  that  the  trustees  or  governors  of  a 
literary  or  charitable  institution,  to  whom  the  visitatorial 
power  is  deemed  to  vest  by  the  incorporation,  are  not 
placed  beyond  the  reach  of  the  law.  As  managers  of 
the  revenues  of  the  corporation,  they  are  subject  to  the 
general  superintending  power  of  the  court  of  chancery, 

not  as  itself  possessing  a  visitatorial  power,  or  a 
*304  right  to  control  the  charity,  *but  as  possessing  a 

general  jurisdiction  in  all  cases  of  an  abuse  of  trust, 
to  redress  grievances,  and  suppress  frauds.  Where  a 
corporation  is  a  mere  trustee  of  a  charity,  a  court  of 
equity  will  yet  go  further  ;  and,  though  it  cannot  appoint 
or  remove  a  corporator,  it  will,  in  a  case  of  gross  fraud, 


a  The  case  of  Sutton's  Hospital,  10  Co.  33.  a.  2  Ves.  472.  The  Institutio7i 
of  Sutton's  Hospital,  Lord  Coke  extolled  as  a  work  of  charity,  surpassing  any 
foundation  "  that  ever  was  in  the  christian  world,  or  that  was  ever  seen  by  the 
eye  of  time."  {Pref.  to  10  Co.)  The  founder  was  Thomas  Sutton,  and  his 
object  was  to  establish  a  hospital  for  the  relief  of  such  poor,  aged,  maimed, 
needy,  and  impotent  military  men,  Euid  captives  in  war,  and  other  persons,  as 
should  be  deemed  fit  objects  ;  and  to  establish  a  free  scliool  for  the  maintenance 
and  education  of  poor  children  in  good  literature  ;  and  provision  was  likewise  to 
be  made  for  the  maintenance  of  religious  instruction  in  the  hospital,  under  the 
superintendence  of  a  grave  and  learned  divine.  His  real  estate  ajipropriated 
consisted  of  the  charter  house  in  the  county  of  Middlesex,  and  twenty  acres  of 
land,  yielding,  when  Lord  Coke  reported  the  case,  an  annual  income  of  3,500^. 
sterling,  and  which  he  said  would  shortly  bo  5,000^.  This  charitable  purpose 
was  aided  and  carried  into  effect  by  a  liberal  charter  from  King  James  ;  and  the 
most  illustrious  names  in  England  were  nominated  by  the  founder,  and  inserted 
in  the  charter,  as  governors ;  and  the  charter  received,  on  discussion,  the  sanc- 
tion of  all  the  judges  in  the  exchequer  chamber.  Such  a  case  reflected  lustre  on 
that  age  ;  and,  considering  it  under  all  its  circumstances,  it  was  pre-eminent  for 
the  benevolence  of  its  object,  as  well  as  for  the  munificence  of  the  donation. 
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or  abuse  of  trust,  take  away  the  trust  from  the  corpora- 
tion, and  vest  it  in  other  hands.^ 

There  is  a  marked  and  very  essential  difference  be- 
tween civil  and  eleemosynary  corporations,  on  this  point 
of  visitation.  The  power  of  visiters,  strictly  speaking, 
extends  only  to  the  latter  ;  for  though,  in  England,  it  is 
said  that  ecclesiastical  corporations  are  under  the  juris- 
diction of  the  bishop  as  visiter,  yet  this  is  not  that  visita- 
torial power  of  which  we  have  been  speaking,  and  which 
is  discretionary,  final,  and  conclusive.  It  is  a  part  of 
the  ecclesiastical  polity  of  England,  and  does  not  apply 
to  our  religious  corporations.  The  visitatorial  power, 
therefore,  with  us,  applies  only  to  eleemosynary  corpo- 
rations. Civil  corporations,  whether  public,  as  the  cor- 
porations of  towns  and  cities,  or  private,  as  bank,  insu- 
rance, manufacturing,  and  other  companies  of  the  like 
nature,  are  not  subject  to  this  species  of  visitation.  They 
are  subject  to  the  general  law  of  the  land,  and  amena- 
ble to  the  judicial  tribunals  for  the  exercise  and  the  abuse 
of  their  powers.'^  The  way  in  which  the  courts  exercise 
common  law  jurisdiction  over  all  civil  corporations, 
whether  public  or  private,  is  by  writ  of  mandamus,  and 
by  information  in  the  nature  of  quo  warranto."  It  is  also 
well  understood,  that  the  court  of  chancery  has  a  juris- 
diction over  charitable  corporations  for  breaches  of  trust. 
It  has  been  much  questioned,  whether  it  had  any  such 
jurisdiction  over  any  other  corporations,  than  such  as 
were   held   to   charitable   uses.      The    better    opinion 


a  Attorney  General  v.  Governors  of  the  Foundling  Hospital,  2  Vesey,jr.,  42. 
Ex  parte  Greenhouse,  1  Madd.  Ch.  Rep.  92.  Story,  J.,  4  Wheaton,  676. 
The  strict  principles  and  watchful  care  of  chancery  in  respect  to  corporations 
acting  as  trustees  of  charities  and  charitable  funds,  and  in  respect  to  free  schools 
and  all  other  charitable  foundations,  are  announced  with  much  force  in  the  late 
Enghsh  cases,  as  see  Attorney  General  v.  Atherstone  Free  School,  3  Mylne  ^ 
Keen,  544.     Attorney  General  v.  Mayor  of  Newbuiy,  Ibid.  647. 

a  1  Blacks.  Com.  480,  481. 

5  2  Kyd  on  Corporations,  174. 
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seems,  however,  to  be,  that  any  corporation  *chargeable 
with  trusts,  may  be  inspected,  controlled,  and  held  ac- 
countable, in  chancery,  for  an  abuse  of  such  trusts.  With 
that  exception,  the  rule  is  understood  to  be,  that  all  cor- 
porations are  amenable  to  the  courts  of  law,  and  there 
only,  according  to  the  course  of  the  common  law,  for 
nonuser  or  misuser  of  their  franchises.* 

V.   Of  the  dissolution  of  corporations. 

A  corporation  may  be  dissolved,  it  is  said,  by  statute  ; 
by  the  natural  death  of  all  the  members  ;  by  surrender 
of  its  franchises;  and  by  forfeiture  of  its  charter,  through 
negligence,  or  abuse  of  its  franchises.'' 

This  branch  of  the  subject  affords  matter  for  various 
and  very  interesting  inquiries. 

In  respect  to  public  corporations,  which  exist  only  for 
public  purposes,  as  counties,  cities,  and  towns,  the  legis- 
lature, under  proper  limitations,  have  a  right  to  change, 
modify,  enlarge,  or  restrain  them  ;  securing,  however, 
the  property,  for  the  uses  of  those  for  whom  it  was  pur- 
chased.*=  A  public  corporation,  instituted  for  purposes 
connected  with  the  administration  of  the  government, 
may  be  controlled  by  the  legislature,  because  such  a 
corporation  is  not  a  contract  within  the  purview  of  the 


"  Attorney  General  v.  Utica  Insurance  Company,  2  Johns.  Ch.  Rep.  384 — 
390.  1  Ves.  4G8.  2  Atk.  Rep.  406,  407.  3  Merivale's  Rep.  375.  4  Wkea- 
ton,  App.  20,  21.  Attorney  General  v.  Mayor  of  Dublin,  1  Bligh's  Rep.  312. 
The  NeiD-York  Revised  Statutes,  vol.  ii.  p.  462,  have  given  to  the  chancellor 
jurisdiction  over  the  directors  and  other  trustees  of  corporations,  to  compel  them 
to  account,  and  to  suspend  their  po\yers  when  abused,  and  to  remove  any  trustee 
or  officer  for  gross  misconduct,  and  to  restrain  and  set  aside  alienations  of  pro- 
perty made  by  them  contrary  to  law,  or  the  purposes  of  their  trust.  The  power 
may  be  exercised  as  in  ordinary  cases,  on  bill  or  petition,  at  the  instance  of  the 
attorney  general,  or  a  creditor,  director,  or  trustee  of  the  corporation :  and  these 
equity  powers  exist  in  the  court  of  chancery,  notvvithstauding  the  like  visitatorial 
powers  may  reside  elsewhere.     Ibid.  sec.  34. 

b  1  Blacks.  Com.  485. 

•=  Story,  J.,  9  Cranch's  Rep.  52. 
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constitution  of  the  United  States.  In  those  public 
corporations,  there  is  in  reality  but  one  *party,  and  *306 
the  trustees  or  governors  of  the  corporation  are 
merely  trustees  for  the  public.  A  private  corporation, 
whether  civil  or  eleemosynary,  is  a  contract  between  the 
government  and  the  corporators ;  and  the  legislature 
cannot  repeal,  impair  or  alter  the  rights  and  privileges 
conferred  by  the  charter,  against  the  consent,  and  with- 
out the  default  of  the  corporation,  judicially  ascertained 
and  declared.  This  great  principle  of  constitutional  law 
was  settled  in  the  case  of  Dartmouth  College  v.  Wood- 
ward ;*  and  it  had  been  asserted  and  declared  by  the 
supreme  court  of  the  United  States,  in  several  other 
cases,  antecedent  to  that  decision.''  But  it  has  become 
quite  the  practice,  in  all  the  recent  acts  of  incorpo- 
rations for  private  purposes,  for  the  legislature  to  reserve 
to  themselves  a  power  to  alter,  modify  or  repeal  the 
charter  at  pleasure ;  and  though  the  vaHdity  of  the  alter- 
ation or  repeal  of  a  charter,  in  consequence  of  such  a 
reservation,  may  not  be  legally  questionable,'^  yet  it  may 
become  a  matter  of  serious  consideration  in  many  cases, 
how  far  the  exercise  of  such  a  power  could  be  consistent 
with  justice  or  policy.  If  the  charter  be  considered  as 
a  compact  between  the  government  and  the  individual 


«■  4  Wheatan,  318. 

^  Fletcher  v.  Peck,  6  Cranch's  Rep.  88.  The  state  of  New-Jersey  v.  Wil- 
son, 7  Ibid,  164.  Terrett  v.  Taylor,  9  Ibid.  43.  The  Town  of  Pawlet  v. 
■Clark,  Ibid,  292.  Grants  of  property  and  of  franchises  coupled  with  an  interest, 
to  public  or  political  corporations,  are  beyond  legislative  conti'ol,  equally  as  in  the 
case  of  the  property  of  private  corporations.  Story,  J.,  in  Dartmouth  College  v. 
Woo*vard,  4  Wheato7i,  697—700.  Town  of  Pawlet  v.  Clark,  9  Cranch's 
Rep.  292.  See,  also,  S7ipra,  p.  275.  If  a  charter,  or  act  of  incorporation,  be 
procured  from  the  legislature  upon  some  fraudulent  suggestion,  or  concealment 
of  a  material  fact,  made  by  or  with  the  consent  or  knowledge  of  the  persons  in- 
corporated, it  may  be  vacated  or  annulled  upon  scire  facias,  upon  the  relation  of 
the  attorney  general.     N.  Y.  Revised  Statutes,  vol.  ii.  p.  579.  sec.  13. 

=  Parsons,  Ch.  J.,  2  Mass.  Rep.  146.  Story,  J.,  4  Wheaton,  708—712. 
M'Laren  v.  Pennington,  1  Paige's  Rep.  102. 
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corporators,  such  a  reservation  is  of  no  force,  unless  it 
be  made  part  and  parcel  of  the  contract.  If  a  charter  be 
granted,  and  accepted,  with  that  reservation,  there  seems 
to  be  no  ground  to  question  the  validity  and  efficiency  of 

the  reservation  ;  and  yet  it  is  easy  to  perceive,  that 
*307  if  such  a  clause,  inserted  as  a  ^formula  in  every 

charter  and  grant  of  the  government,^  be  sufficient 
to  give  the  state  an  unhmited  control,  as  its  mere  plea- 
sure, of  all  its  grants,  however  valuable  the  consideration 
upon  which  they  may  be  founded,  the  great  and  salutary 
provision  in  the  constitution  of  the  United  States,  so  far 
as  concerned  all  grants  from  state  governments,  will  be- 
come of  no  moment.  These  legislative  reservations  of  a 
right  of  appeal,  ought  to  be  under  the  guidance  of  ex- 
treme moderation  and  discretion.  An  absolute  and  un- 
qualified repeal,  at  once,  of  a  charter  of  incorporation 
of  a  money  or  trading  institution,  would  be  attended 
with  most  injurious  and  distressing  consequences.  Ac- 
f  cording  to  the  settled  law  of  the  land,  where  there  is  no 
/  special  statute  provision  to  the  contrary,  upon  the  civil 
death  of  a  corporation,  all  its  real  estate,  remaining 
unsold,  reverts  back  to  the  original  grantor  and  his  heirs.'' 
The  debts  due  to  and  from  the  corporation  are  all  ex- 
tinguished. Neither  the  stockholders,  nor  the  directors 
or  trustees  of  the  corporation,  can  recover  those  debts, 
or  be  charged  with  them,  in  their  natural  capacity.     All 


*  In  Massachusetts,  in  1830 — 31,  the  legislature  made  a  general  provision  that 
all  charters  of  corporations,  thereafter  established,  might  be  amended,  altered,  or 
repealed  at  the  pleasure  of  the  legislature,  unless  there  should  be  inserted  in  the 
act  of  incorporation  an  express  limitation  as  to  the  duration  of  the  same. 

(^  So,  where  title  to  land  is  vested  in  an  incorporated  turnpike  company,  for  the 
purpose  of  a  road,  and  the  road  is  abandoned,  the  land  reverts  to  the  original 
^  owner.  Hooker  v.  Utica  Turnpike  Company,  12  Wendell.  371.  The  statute 
law  of  Massachusetts,  is  to  the  same  effect.  Act  1804,  and  Revised  Statutes 
of  1835.  But  in  New-York,  by  statute  of  April  18th,  1838,  ch.  262,  whenever 
a  turnpike  corporation  becomes  dissolved,  or  the  road  discontinued  by  the  com- 
pany, the  road  becomes  a  public  highway. 
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the  personal  estate  of  the  corporation  vests  in  the  people, 
as  succeeding  to  this  right  and  prerogative  of  the  crown, 
at  common  law.'*     A  very  guarded  and  moderate  example 
of  these  legislative  reservations  armexed  to  a  charter,  is 
that  contained  in  the  act  of  the  legislature  of  New- York,  of 
February  2Sth,  1S22,  c.  50,  where  it  is  declared,  by  way 
of  express  proviso,  that  the  legislature  may,  after  the  expi- 
ration of  five  years,  alter  and  modify  and  expunge  the  act, 
upon  condition,  nevertheless,  that  no  alteration  or  modi- 
fication shall  annul  or  invalidate  the  contracts  made  by 
or  with  the  corporation,  and  that  the  corporation  may 
still  continue  a  *corporation,   so  far  as  to  collect,  *308 
and  recover,  and  dispose  of  their  estate,  real  and 
personal,  and  pay  their  debts,  and  divide  the  surplus.^ 

A  corporation  may  also  be  dissolved  when  an  integral 
part  of  tlie  corporation  is  gone,  without  whose  ex- 
istence *the  functions  of  the  corporation  cannot  be  *309 
exercised,  and  when  the  corporation  has  no  means 
of  supplying  that  integral  part,  and  has  become  incapable 
of  acting.  The  corporation  becomes  then  virtually  dead 
or  extinguished.*^  But  in  the  case  of  The  King  v.  Pa&s- 
more,^  in  which  this  subject  was  most  extensively  and 
learnedly  discussed,  the  K.  B.  seemed  to  consider  such 
a  dissolution  not  entirely  absolute,  but  only  a  dissolution 


^  Edmunds  v.  Brown  &  Sillard,  1  Lev.  Rep.  237.  Co.  Litt.  13.  b.  3  Burr. 
Rep.  1868,  urg.  1  Blacks.  Com.  484.  2  Kyd  on  Corp.  516.  State  Bank  v. 
The  State,  1  Blackford' s  hid.  Rep.  267. 

*>  By  the  New-York  Revised  Statutes,  vol.  i.  p.  600.  sec.  9,  upon  the  disso- 
lution of  a  corporation,  the  directors  or  managers  existing  at  the  time,  (when  no 
other  persons  are  specially  appointed  for  the  purpose,)  are  declared  to  be  trus- 
tees for  the  creditors  and  stockholders,  with  power  to  settle  the  concerns  of  the 
corporation,  pay  the  debts,  and  divide  the  surplus  property  among  the  stock- 
holders. This  is  a  just  and  wise  provision,  and  gets  rid  altogether  of  the  in- 
equitable consequences  of  the  rule  of  the  common  law.  And  in  Indiana,  also, 
whenever  a  corporation  is  dissolved,  all  its  property  vests  in  the  state  in  trust  to 
pay  its  debts  and  discharge  its  contracJ;s,  and  the  residue,  if  any,  to  be  paid  over 
to  the  stoc-khcdders.     Revised  Statutes  of  Indiana,  1838,  p.  149. 

<=  IRol.Ahr.bU.l.  1. 

^  3  Term  Rep.  199. 


( 
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to  certain  'purposes.^  Ths  king  could  interfere  and  grant 
a  new  charter,  and  he  could  renovate  the  corporation, 
either  with  the  old  or  with  new  corporators.  If  reno- 
vated in  the  sense  of  that  case,  all  the  former  rights  would 
revive  and  attach  on  the  new  corporation,  and,  among 
others,  a  right  to  sue  on  a  bond  given  to  the  old  corpora- 
tion. But  if  not  renovated,  then  the  dissolution  becomes 
absolute,  because  the  corporation  has  become  incapable 
of  acting.  In  the  case  of  a  new  incorporation,  upon  the 
dissolution  of  an  old  one,  the  title  to  the  lands  belonging 
to  the  old  corporation  does  not  revive  in  the  new  corpora- 
tion, except  as  against  the  state.  In  England,  it  would 
require  an  act  of  parliament  to  revive  the  title  as  against 
the  original  grantor,  or  his  heirs  ;^  but  it  would  be  at 
least  questionable  whether  any  statute  with  us  could 
work  such  an  entire  renovation,  because  vested  rights 
cannot  be  divested  by  statute.  When  a  corporation  has 
completely  ceased  to  exist,  there  is  no  ground  for  the 
theory  of  a  continuance  of  the  former  corporation  under 
a  new  name  or  capacity.  It  becomes  altogether  a  new 
institution,  with  newly  created  rights  and  privileges. 

It  is  said,  that  a  corporation  may  be  dissolved  by  a 
voluntary  surrender  of  its  franchises  into  the  hands  of 
government,  as  well  as  by  an  involuntary  forfeiture  of 

them,  through  a  total  neglect  of  using  them,  or 
*310  using  them  illegally  and  *unjustly.*     But  in  the 

case  of  The  King  v.  The  City  of  London,  Sir  George 
Treby  (afterwards  Lord  Ch.  J.)  very  forcibly  contended, 


*  So,  in  the  case  of  die  Lehigh  Bridge  Company  v.  The  Lehigh  Coal  Com- 
pany, 4  Rawle's  Rep.  1,  the  loss  of  an  integral  part  of  a  corporation  was  held 
to  work  a  dissolution  for  certain  purposes  only,  and  that  an  entire  dissolution  was 
the  result  of  a  permanent  incapacity  to  restore  its  deficient  part,  and  did  not 
happen  when  the  legithnate  existence  of  the  part  was  not  indispensable  to  a  valid- 
election. 

^  1  Preston  on  Abstracts  of  Titles,  273. 

c  1  IVoodd.  Lee,  500.    Salk.  Rep.  191. 
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that  a  corporation  could  not  be  dissolved  by  a  voluntary 
surrender  of  its  property,  because  a  corporation  might 
exist  without  property ;  and  upon  that  argument  he  shook, 
if  not  destroyed,  the  authenticity  of  the  note  afthe  end  of 
the  case  in  Dyer,  o^the  Archhisliop  of  Dubl'm  v.  Bruerton,^ 
in  which  it  was  stated,  that  a  religious  corporation  might 
be  legally  dissolved  and  determined  by  a  surrender  of 
the  dean  and  chapter,  even  without  the  consent  of  the 
archbishop.  So,  also,  in  the  case  of  The  Corporation  of 
Colchester  v.  Seahcr,^  the  corporation  consisted  of  a  mayor, 
eleven  aldermen,  eighteen  assistants,  and  eighteen  com- 
mon council;  and  though  the  mayor  and  aldermen  were 
judicially  ousted  in  1740,  and  those  offices  continued 
vacant  until  1763,  when  anew  charter  was  granted  and 
accepted,  it  was  held  by  the  K.  B.,  that  the  corporation 
was  not  dissolved  by  all  these  proceedings,  including 
the  natural  death  of  the  mayor  and  aldermen,  subse- 
quent to  their  ouster.  This  case  shows,  that  a  corpora- 
tion possesses  a  strong  and  tenacious  principle  of  vitality, 
and  that  a  judgment  of  ouster  against  the  mayor  and 
aldermen,  notwithstanding  they  were  integral  parts  of 
the  corporation,  was  not  an  ouster,  though  a  judgment 
against  the  corporation  itself  might  be.  It  was  held  in 
argument  in  that  case,  that  a  corporation  could  not  be 
dissolved  but  in  three  ways :  1.  By  abuse  or  misuser, 
and  a  consequent  judicial  forfeiture  ;  2.  By  surrender  ac- 
cepted on  record  ;  3.  By  the  death  of  all  the  members. 
It  was  admitted  on  the  other  side,  that  the  corporation 
in  that  case  was  not  dissolved,  though  it  had  become  in- 
capable of  enjoying  and  exercising  its  franchises  ;  and 
the  court  held,  that  the  loss  of  the  magistracy  did  not 
dissolve  the  corporation.  The  better  opinion  would 
seem  to  be  that  a  corporation  aggregate  may  *sur-  *311 


»  3  Dyer's  Rep.  282.  b.  i'  3  Burr.' Rep.  1866- 
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render,  and  in  that  way  dissolve  itself:  but  then  the 
surrender  must  be  accepted  by  government,  and  be 
made  by  some  solemn  act,  to  render  it  complete.  This 
is  the  general  doctrine,*  but  in  respect  to  the  private 
corporations,  which  contain  a  provision  rendering  the  in- 
dividual members  liable  for  corporate  debts  due  at  the 
time  of  dissolution,  a  more  lax  rule  has  been  indulged. 
It  was  held,  in  the  court  of  errors  of  New-York,  in  She 
V.  Bloom,^  that  the  trustees  of  a  private  corporation  may 
do  what  would  be  equivalent  to  a  surrender  of  their 
trust,  by  an  intentional  abandonment  of  their  franchises, 
so  as  to  warrant  a  court  of  justice  to  consider  the  corpora- 
tion as  in  fact  dissolved.  But  that  case  is  not  to  be  car^- 
ried  beyond  the  precise  facts  on  which  it  rested.  It 
ought  only  to  be  applied  to  a  case  where  the  debts  due 
at  the  time  of  the  dissolution  are  chargeable  on  the  indi- 
vidual members,  and  then  it  becomes  a  safe  precedent. 
It  amounts  only  to  this,  that  if  a  private  corporation 
suffer  all  their  property  to  be  sacrificed,  and  the  trustees 
actually  relinquish  their  trust,  and  omit  the  annual  elec-^ 
tion,  and  do  no  one  act  manifesting  an  intention  to  resume 
their  corporate  functions,  the  courts  of  justice  may,  for 
the  sake  of  the  remedy,  and  in  favour  of  creditors,  who,  in 
such'case,  have  their  remedy  against  the  individual  mem- 
bers, presume  a  virtual  surrender  of  the  corporate  rights, 


*  In  the  case  of  the  charter  of  Connecticut,  where  there  had  been  for  some 
time  an  involuntary  nonuser  of  its  privileges,  by  submission  to  the  authority  of 
Sir  Edmund  Andross,  the  ablest  counsel  in  England,  consisting  of  Mr.  Ward, 
John  (afterwards  Lord  Chancellor)  Somers,  and  George  (afterwards  Lord  Ch. 
J.)  Treby,  were  of  opinion,  that  the  charter  remained  good  and  valid  in  law,  in- 
asmuch as  there  was  no  surrender  duly  made  and  enrolled,  nor  any  judgment  of 
record  against  it.  See  the  opinion  at  large,  in  1  TriimbulVs  Hist,  of  Con- 
necticut, 407.     Hutchinson's  Hist,  of  Massachusetts,  vol.  i.  p.  40G. 

^  19  Johns.  Rep.  456.     It  was  decided,  in  that  case,  that  a  by-law  of  a  cor- 
.poration,  allowing  the  stockholders,  on  paying  30  per  cent,  on  their  shares,  to 
forfeit  them,  was  void  as  to  creditors.     See,  to  the  same  point,  Hume  v.  Wynyaw, 
Carolina  Latp  Journal,  No.  2.  p.  217. 
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and  a  dissolution  of  the  corporation.  This  is  the 
utmost  extent  to  which  the  doctrine  was  *carried,  *312 
and  in  such  a  case  it  is  a  safe  and  reasonable  doc- 
trine. So,  in  Briggs  v.  Penjiiman,^  where  a  rlianufacturing 
corporation  estabUshed  under  the  general  act  of  22d 
March,  ISll,*"  for  twenty  years,  became  insolvent  with- 
in the  time,  and  incompetent  to  act  by  the  loss  of  all  its 
funds,  and  under  the  provision  that  "  for  all  debts  which 
shall  be  due  and  owing  by  the  company  at  the  time  of  its 
dissolution,  the  persons  then  composing  the  company- 
should  be  individually  responsible  to  the  extent  of  their 
respective  shares  of  stock  in  the  company,  and  no  fur- 
ther," it  was  decided  that  the  corporation  was  to  be 
deemed  dissolved  for  the  purpose  of  the  remedy  by  the 
creditors  against  the  stockholders  individually,  and  that 
the  statute  contemplated  a  dissolution  as  an  event  which 
might  happen  in  this  way  at  any  time  within  the  twenty 
years,  and  any  mode  of  dissolution,  in  fact,  was  sufficient 
to  afford  this  special  remedy  to  the  creditor.  But 
the  old   and  well  established  principle  of  law  remains 

/good  as  a  general  rule,  that  a  corporation  is  not  to  be 
'^\  deemed  dissolved  by  reason  of  any  misuser  or  nonuser 

•  of  its  franchises,  until  the  default  has  been  judicially  as- 

/  certained  and  declared.'^     It  was   adjudged,  in    South 

/ 

V . 

«  1  Hopkins,  300.  S.  C.  8  Coiven,  387. 

^  Laws  of  N.  Y.  sess.'6i.c\\.67. 

•=  Peter  v.  Kendall,  6  Barnic.  4-  Cress.  703.  Slee  v.  Bloom,  5  Johns.  Ch. 
Rep.  379.  6  Come7i,  26,  S.  P.  Ston-,  J.,  9  Cranch,  51.  4  IVheaton,  698. 
The  Atchafalaya  Bank  v.  Dawson,  13  Lou.  Rep.  497.  506.  It  was  declared  in 
thislast  case,  that  a  cause  of  forfeiture  of  a  corporation  charter  could  not  be  taken 
advantage  of,  or  enforced,  except  by  a  direct  proceeding  for  that  purpose  by  the 
government,  notvdthstanding  the  charter  was  to  be  ipso  facto  forfeited  in  the  case 
alleged.  In  Wilde  v.  Jenkins,  4  Paige's  Ch.  Rep.  481,  it  was  held,  that  an 
incorporated  manufacturing  society  was  not  dissolved,  though  all  its  property  and 
eifects,  together  luith  the  charter,  \rexe  sold  by  the  trustees  and  stockholders,  and 
purchased  by  three  partners  with  partnership  funds,  and  who  elected  themselves 
trustees  of  the  corporation.  The  stock  of  the  corporation  became  partnership 
property,  and  the  legal  title  in  the  corporate  property  was  still  in  the  corporatio- 
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Carolina,*  that  the  officers  of  a  corporation  could  not  dis- 
solve it  without  the  assent  of  the  great  body  of  the  so- 
ciety.'' 

The  subject  of  the  forfeiture  of  corporate  franchises 
by  nonuser  or  misuser,  was  fully  discussed  in  the  case 
©f  The  King  v.  Amerij  ;'^  and  it  was  held,  that  though  a 
corporation  may  be  dissolved,  and  its  franchises  lost,  by 
nonuser  or  neglect,  yet  it  was  assumed  as  an  undeniable 
proposition,  that  the  default  was  to  be  judicially  deter- 
mined in  a  suit  instituted  for  the  purpose.  The  ancient 
doubt  was,  whether  a  corporation  could  be  dissolved  at 
all  for  a  breach  of  trust.  It  is  now  well  settled  that  it 
may,  but  then  it  must  be  first  called  upon  to  answer.*^ 
No  advantage  can  be  taken  of  any  nonuser  or  misuser, 
on  the  part  of  a  corporation,  by  any  defendant,  in  any 
collateral  action.®  /  In  the  great  case  of  The  quo  warranto 


for  the  benefit  of  the  copartners.  And  in  Russell  v.  McLellan,  14  Pick.  63,  it 
was  held,  that  though  a  corporation  had  been  without  officers  for  more  than  two 
years,  and  had  done  no  corporate  act  in  that  time,  it  was  not  thereby  dissolved. 

a  Smith  V.  Smith,  3  Eq.  Rep.  557. 

''  In  the  case  of  Ward  v.  Sea  Insurance  Company,  7  Paige,  294,  it  was  de- 
clared that  the  directors  of  a  corporation,  even  with  the  consent  of  the  stock- 
holders, were  not  authorized  to  discontinue  the  corporate  business,  and  distribute 
the  stock,  unless  specially  authorized  by  statute,  or  a  decree  in  chancery.  By 
the  N-  Y.  Revised  Statutes,  vol.  ii.  p.  466,  the  majority  of  the  directors  or  trus- 
tees of  a  corporation  may,  at  any  time,  voluntarily  apply  by  petition  to  the  court 
of  chancery,  for  a  deci'ee  dissolving  the  corporation  ;  and  the  court,  upon  investi- 
gation, may  decree  a  dissolution  of  it,  if  it  appear  that  the  corporation  is  insol- 
vent, or  that,  under  the  circumstances,  a  dissolution  would  be  beneficial  to  the 
stockholders,  and  not  injurious  to  the  public.  Ibid.  sec.  58 — 66.  One  or  more 
receivers  of  the  estate  and  effects  of  the  corporation  are  to  be  appointed,  with 
large  and  specific  powers  and  duties,  in  respect  to  the  settlement  and  distribution 
of  the  estate  and  effects.     Ibid.  468 — 473. 

"  2  Term  Rep.  515.  Canal  Company  v.  Rail  Road  Company,  4  Gill  ^ 
Johnson,  1.  S.  P. 

•'  Slee  V.  Bloom,  5  Johns.  Ch.  Rep.  380.  Story,  J.,  in  9  Cranch,  51.  All 
franchises,  said  Lord  Holt,  in  the  case  of  the  city  of  London  v.  Vanacre,  12  Mod. 
Rep.  271,  are  granted  on  condition  that  they  shall  be  duly  executed  according  to 
the  gi'ant,  and  if  they  neglect  to  perform  the  terms,  they  may  be  repealed  by  scire 
facias. 

®  Trustees  of  Vernon  Society  v.  Hills,  6  Cowen's  Rep.  23.  All  Saints  Church 
V.  Lovett,  1  Hall's  N.  Y.  Rep.  191.  Canal  Company  v.  Rail  Road  Company, 
4  Gill  4"  Johnson,  1. 


»  Lord  Kenyon,  and  Ashhmst.  J.,  in  Rex  v.  Tasmore,  3  Term  Rep.  199. 

''  Rex  V.  Stevenson,  Yelv.  Rep.  190.  King  v.  Ogden,  10  Barnw.  Sj-  Cress., 
240,  Baylcy,  J.  Commonwealth  v.  Union  Insurance  Company,  5  Mass.  Rep. 
230.  Centre  and  K.  T.  Road  v.  M'Conaby,  16  Serg.  Sj-  Raicle,  140.  The 
judgment  in  such  cases,  according  to  the  Neiv-York  Revised  Statutes,  vol.  ii.  p. 
585.  sec.  49,  is,  that  the  corporation  be  ousted,  and  altogether  excluded  from  its 
corporate  rights  and  franchises,  and  be  dissolved.  In  Indiana,  it  is  held,  that  a 
judgment  against  a  corporation,  in  the  case  of  a  forfeiture  of  its  charter,  is,  that 
the  franchises  be  seized  into  the  hands  of  the  state,  and  that  when  its  franchises 
are  seized  by  execution,  on  the  judgment,  then,  and  not  till  then,  the  corporation 
is  dissolved.     State  Bank  v.  The  State,  1  Blackford's  Ind.  Rep.  267. 

=  The  New-York  Revised  Statutes,  vol.  iii.  p.  581.  583,  provide,  that  an  in- 
formation in  the  nature  of  a  quo  warranto,  be  filed  by  the  attorney  general,  upon 
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agahist  the  city  of  London,  in  the  34  Charles  IL,  it  / 

was  a  point  incidentally  mooted,  whether  *a  cor-  *313  / 
poration  could  surrender  and  dissolve  itself  hy  deed; 
and  it  was  conceded,  that  it  might  be  dissolved  hy  refusal 
to  act,  so  as  not  to  have  any  members  requisite  to  pre- 
serve its  being.  There  are  two  modes  of  proceeding  y^ 
judicially  to  ascertain  and  enforce  the  forfeiture  of  a 
charter  for  default  or  abuse  of  power.  The  one  is  by 
scire  facias;  and  that  process  is  proper  where  there  is  a 
legal  existing  body,  capable  of  acting,  but  who  have 
abused  their  power.  The  other  mode  is  by  information 
in  the  nature  of  a  quo  warranto  ;  and  that  proceeding  ap- 
plies where  there  is  a  body  corporate  de  facto  only,  but 
who  take  upon  themselves  to  act,  though,  from  some 
defect  in  their  constitution,  they  cannot  legally  exercise 
their  powers.^  Both  these  modes  of  proceeding  against 
corporations  are  at  the  instance,  and  on  behalf  of  the 
government.  The  state  must  be  a  party  to  the  prosecu- 
tion, for  the  judgment  is,  that  the  parties  be  ousted,  and 
the  franchises  seized  into  the  hands  of  the  government.'' 
This  remedy  must  be  pursued  at  law,  and  there  only  ; 
and  by  the  statutes  of  New-York,  the  mode  of  prosecu- 
tion by  information  is  directed,  where  there  has  been  a 
misuser  of  the  charter,  or  the  franchises  of  the  company 
are  forfeited.*^     A  court  of  chancery  never  deals  with 
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the  question  of  forfeiture.     It  may  hold  trustees  of  a  cor-  V. 
poration  accountable   for  abuse  of  trust,   but  the  court    / 
cannot  without  special   statute  authority,  divest  corpo-/ 
rations  of  their  corporate  character  and  capacity.   It  has 
HO  ordinary  jurisdiction  in    regard   to    the   legality   or 
regularity   of  the  election   or   amotion  of  corporators. 
These  are  subjects  exclusively  of  common  law  jurisdic- 
tion.* 

The  mode  of  redress  in  New- York,  when  incorporated 
companies  abuse  their  powers,  or  become  insolvent, 
has  been  the  subject  of  several  statute  regulations, 
which  have  committed  the  cognizance  of  such  cases  to 
the  court  of  chancery.  The  acts  of  1817  and  1821,'' 
provided  for  the  dissolution  of  incorporated  insurance 
companies,  by  order  of  the  chancellor,  upon  application 
of  the  directors,  and  for  good  cause  shown ;  and  the 
court  of  chancery,  when  it  decreed  a  dissolution  of  the 
corporation,  was  to  direct  a  due  distribution  of  the  funds, 
and  to  appoint  trustees  for  that  purpose.  The  act  of 
1825'^  was  much  broader  in  its  provisions.  It  contained 
many  directions  calculated  to  check  abuses  in  the  man- 
agement of  all  monied  incorporations,  and  to  facilitate 
the   recovery    of  debts   against    them.     All    transfers, 


his  own  relation,  or  upon  the  relation  of  others,  when  any  person  or  association 
usurps,  or  unlawfully  holds  any  puhlic  office  or  franchise ;  or  against  any  cor- 
porate body  for  misuser  or  nonuser  of  its  franchises ;  or  which  does  or  omits  acts 
which  amount  to  a  surrender  thereof;  or  whenever  they  shall  exercise  any  pri%'i- 
lege  not  confeired  by  law.  So,  the  chancellor,  on  a  bill  filed  by  the  attorney 
general  may  restrain,  by  injunction,  any  corporation  from  assuming  powers  not 
allowed  by  its  charter,  as  well  as  restrain  any  individuals  from  exercising  cor- 
porate rights  or  privileges  not  conferred  by  law.     Ibid.  462. 

»  Van  Ness,  J.,  3  Johns.  Rep.  134.  Slee  v.  Bloom,  5  Joh?is.  Ch.  Rep.  380. 
Attorney  General  v.  Eai'l  of  Clarendon,  17  Vesey,  491.  Attorney  General  v. 
Reynolds,  1  Eq:  Cag.  Air.  131.  pi.  10.  Attorney  General  v.  Utica  Insurance 
Company,  2  Jbhns.  Ch.  Rep.  376.  378.  388.  The  King  v.  Whitwell.  5  Tervi 
Rep.  8-5. 

''  L.  N.  Y.  sess.  40.  ch.  146,  and  sess.  44.  ch.  148. 

«  Sess.  48.  ch.  325. 
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by  incorporated  companies,  in  contemplation  of  bank- 
ruptc}^  were   declared  void ;  and  if   any  incorporated 
bank  should  become  insolvent,  or  violate  its  char- 
ter, the  *chancellor  was   authorized,  by  process  of  *315 
injunction,  to  restrain  the  exercise  of  its  powers, 
and  to  appoint  a  receiver,   and  cause   the  effects  of  the 
company  to  be   distributed  among  the   creditors.     This 
was  a  statute  of  bankruptcy,  in  relation  to  incorporated 
banks,  and  it  was  an  unusual  provision,  for  the  English 
bankrupt  laws,  or  the  general  insolvent  laws  of  the  seve- 
ral states,  never  extended  to  corporations.*     The  New- 
York  Revised  Statutes^  have  continued  and  enlarged  the 
provision.^  When  any  incorporated  company  shall  have 
remained  insolvent  for  a  year,  or  for  that  period  of  time 
neglected  or  refused  to  pay  its  debts,  or  suspended  its 
ordinary  business,  it  shall  be  deemed  to  have  surren- 
dered its  franchises,  and  to  be  dissolved. *=     And  when- 
ever    any    corporation,    having    banking    powers,    or 
power  to    make   loans   on  pledges,   or  to    make  insu- 
rances,   shall    become    insolvent,    or    violate    any    of 
the    provisions  of  its   charter,    the   court    of  chancery 
may  restrain  the  exercise  of  its  powers  by  injunction, 
and  appoint  a  receiver.*^     If  the  corporation  proves,  on 
investigation,  to  be  insolvent,  its  effects  are  to  be  distri- , 
buted  among  the  creditors  rateably,  subject  to  the  legal 
priority  of  the  United  States,  and  to  judgments.®     And 


*  There  is  a  statute  of  bankruptcy  in  New-Jersey,  passed  as  early  as  1810,  in 
relation  to  insolvent  banks  and  other  corporations,  with  similar  powers  conferred 
upon  the  chancellor  in  respect  to  them.     Elmer's  Digest,  p.  31. 

b  Vol.  i.  p.  G03.  sec.  4.     Vol.  ii.  p.  462.  sec.  31.— p.  463.  sec.  38. 

■=  N.  Y.  Revised  Statutes,  vol.  ii.  p.  463.  sec.  38.  So,  by  a  general  law  in 
N.  Carolina,  (see  their  Revised  Statutes,  tit.  Corporations,)  when  any  corporation 
shall,  for  two  years  together,  cease  to  act  as  a  body-coi-porate,  such  disuse  of  their 
corporate  powers  and  privileges  shall  be  considered  and  taken  as  a  forfeiture  of 
the  charter. 

•1  New- York  Revised  Statutes,  vol.  ii.  p.  463,  464.  sec.  39.  41. 

"  Ibid.  vol.  ii.  p.  465.  sec.  48. 
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whenever  any  incorporated  company  shall  become  insol- 
vent, or  it  shall  appear  to  the  directors  or  trustees  thereof, 
that  a  dissolution  of  the  corporation  would  be  beneficial, 
application  may  be  made  voluntarily  to  the  chancellor, 
by  petition,  for  a  dissolution  ;  and  all  sales,  assignments, 
transfers,  mortgages  and  conve3'ances  of  any  part  of  their 
corporate  estate,  real  or  personal,  made  after  filing  such 
petition,  or  any  judgments  confessed  after  that  time,  are 
declared  to  be  void,  as  against  the  receivers  to  be  ap- 
pointed, and  as  against  the  creditors.^  This  last  provi- 
sion is  to  be  taken  as  a  qualification  and  limitation  of  the 
generality  of  a  similar  provision,  already  mentioned,  in 
the  act  of  1825.*' 


»  New-York  Revised  Statutes,  vol.  ii.  p.  469.  sec.  71.  In  Missouri,  by- 
statute  upon  the  dissolution  of  any  corporation,  the  president  and  directors,  or 
managers  thereof,  at  the  time  of  its  dissolution,  are  made  ex  officio  trustees  to 
settle  its  concerns.     R.  S.  of  Missouri,  1835. 

*>  Under  the  EngHsh  bankrupt  system,  a  voluntaiy  payment  to  a  creditor, 
under  circumstances  which  must  reasonably  lead  the  debtor  to  believe  bankruptcy 
probable,  is  deemed  a  fraud  upon  the  othor  creditors,  within  the  meaning  of  the 
bankrupt  law,  and  the  money  can  be  recovered  back  by  the  assignees.  Poland 
V.  Glyn,  2  Dowling  (^  Ryland,  310.  The  New-York  provision  falls  far  short 
of  the  English  rule,  in  the  check  given  to  partial  payments ,  but  it  has  the  merit 
of  giving  a  clear  and  certain  test  of  an  act  of  insolvency.  In  Indiana,  it  has 
been  held,  that  a  bank  forfeited  its  charter:  1.  When  it  contracted  debts  to  a 
greater  amount  than  double  that  of  the  deposits ;  2.  For  the  issuing  of  more 
paper,  with  a  fraudulent  intention,  than  the  bank  could  redeem;  3.  When  it  made 
large  dividends  of  profits,  while  the  bank  refused  to  pay  specie  for  its  notes ; 
4.  Embezzling  large  sums  of  money  deposited  in  bank  for  safe  keeping.  State 
Bank  V.  The  State,  1  Blackford's  hid.  Rep.  267. 

I  have,  in  this  lecture,  gone  as  far  into  the  law  of  corporations  as  was  consist- 
ent with  the  plan  and  nature  of  the  present  work ;  and,  for  a  more  full  view  of 
the  subject,  I  would  refer  to  the  Treatise  on  Corporations,  by  Messrs.  Angell 
&  Ames,  as  containing  an  able  and  thorough  examination  of  every  part  of  the 
learning  appertaining  to  this  head  ;  and  as  being  a  performance  which  deserves 
and  will  receive  the  respect  and  patronage  of  the  profession. 


PART    V. 

OF  THE  LAW  CONCERNING  PERSONAL  PRO- 
PERTY. 


LECTURE  XXXIV. 

OF    THE    HISTORY,  PROGRESS,  AND    ABSOLUTE    RIGHTS    OF 

PROPERTY. 

Having  concluded  a  series  of  lectures  on  the  various 
rights  of  persons,  I  proceed  next  to  the  examination  of  the 
law  of  p-operty,  which  has  always  occupied  a  pre-emi- 
nent place  in  the  municipal  codes  of  every  civilized  peo- 
ple. I  purpose  to  begin  with  the  law  of  personal  proper- 
ty, as  it  appears  to  be  the  most  natural  and  easy  transi- 
tion, from  the  subjects  which  we  have  already  discussed. 
This  is  the  species  of  property  which  first  arises,  and  is 
cultivated  in  the  rudest  ages  ;  and  when  commerce  and 
the  arts  have  ascended  to  distinguished  heights,  it  mam- 
tains  its  level,  if  it  does  not  rise  even  superior  to  property 
in  land  itself,  in  the  influence  which  it  exercises  over  the 
talents,  the  passions,  and  the  destiny  of  mankind. 

To  suppose  a  state  of  man  prior  to  the  existence  of 
any  notions  of  separate  property,  when  all  things  were 
common,  and  when  men,  throughout  the  world,  hved 
without  law  or  government,  in  innocence  and  simplicity, 
is  a  mere  dream  of  the  imagination.  It  is  the  golden  age 
of  the  poets,  which  forms  such  a  delightful  picture  in  the 
fictions,  adorned  by  the  museof  Hesiod,  Lucretius,  Ovid, 
and  Virgil.     It  has  been  truly  observed,  that  the  first 
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man  who  was  born  into  the  world  killed  the  second  ;  and 
when  did  the  times  of  simplicity  begin  ?  And  yet  we 
find  the  Roman  historians  and  philosophers,*  rivalhng 
the  language  of  poetry  in  their  descriptions  of  some  ima- 
ginary state  of  nature,  which  it  was  impossible  to  know, 
and  idle  to  conjecture.  No  such  state  was  intended  for 
man  in  the  benevolent  dispensations  of  Providence  ;  an(J 
in  following  the  migrations  of  nations,  apart  from  the 
book  of  Genesis,  human  curiosity  is  unable  to  penetrate 
beyond  the  pages  of  genuine  history;  and  Homer,  Hero- 
dotus, and  Livy,  carry  us  back  to  the  confines  of  the 
fabulous  ages.  The  sense  of  property  is  inherent  in  the 
human  breast,  and  the  gradual  enlargement  and  cultiva- 
tion of  that  sense,  from  its  feeble  force  in  the  savage  state, 
to  its  full  vigour  and  maturity  among  polished  nations, 
forms  a  very  instructive  portion  of  the  history  of  civil 
society.  Man  was  fitted  and  intended  by  the  Author  of 
his  being,  for  society  and  government,  and  for  the  acqui- 
sition and  enjoyment  of  property.  It  is,  to  speak  cor- 
rectly, the  law  of  his  nature  ;  and  by  obedience  to  this 
law,  he  brings  all  his  faculties  into  exercise,  and  is  en- 
abled to  display  the  various  and  exalted  powers  of  the 
human  mind.'' 

Occupancy,  doubtless,  gave  the  first  title  to  property 
in  lands  and  moveables.  It  is  the  natural  and  original 
method  of  acquiring  it ;  and  upon  the  principles  of  uni- 


a  SuUust  Cat.  sec.  6.  Jugur.  sec.  18.  Tacit.  Ann.  lib.  3.  sec.  26.  Cic. 
Prat,  fro  P.  Sexlio,  sec.  42.     Justin,  lib.  43.  ch.  1. 

b  Selden,  in  his  Uxor  Ebraica,  lib.  1.  ch.  1,  gives  the  following  definition  of 
the  law  of  nature:  Naturale  jus  appellamus  quod  ah  ipso  natura  auctore  seu 
numine  sanciissimo  in  ipsis  rernm  primordiis  cordi  humano  iudilnm  prascripr 
tumque  est;  adeoque  posteritati  universcB  regularitixr perpetuo  erat  semperque 
est  observandum  ac  immutabile.  Lord  Karnes  considersjfhe  sense  of  property 
to  be  a  natural  appetite,  and,  in  its  nature,  a  great  blessing.  Sketches  of  the 
History  of  Man,  b.  L  sk.  2.  The  institution  of  marriage  and  the  institution  of 
private  property,  have  been  considered,  by  the  wisest  statesmen  and  philosphers 
of  es-ery  age,  as  the  foundation  of  all  civilization  among  mankind. 
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versal  law,  that  title  continues  so  long  as  occupancy  con- 
tinues.''    There  is  no  person,  even  in  his  rudest  state,- 
who  does  not  feel  and  acknowledge,  in  a  greater  or  less 
degree,  the  justice  of  this  title.     The  right  of  property, 
founded  on  occupancy,  is  suggested  to  the  human  mind, 
by  feeling  and  reason,  prior  to  the  influence  of  positive 
institutions.^     There  have  been  modern  theorists,  who 
have  considered   separate  and  exclusive  property,  and 
inequalities  of  property,  as  the  cause  of  injustice,  and 
the  unhappy  result  of  government  and  artificial  institu- 
tions.    But  human  society  would  be  in  a  most  unnatural 
and  miserable  condition,  if  it  were  possible  to  be  msti- 
tuted  or  reorganized  upon  the  basis  of  such  speculations. 
'     The  sense  of  property  is  graciously  bestowed  on  man- 
kind, for  the  purpose  of  rousing  them  from  sloth,  and 
stimulating  them  to  action  ;  and  so  long  as  the  right  of 
acquisition  is  exercised  in  conformity  to  the  social  rela- 
tions,  and   the    moral  obligations    which  spring    from 
them,  it  ought  to  be  sacredly  protected.     The  natural 
and  active  sense  of  property  pervades  the  foundations  of 
social  improvement.     It  leads  to  the  cultivation  of  the 
earth,  the  institution  of  government,  the  establishment  of 
justice,  the  acquisition  of  the  comforts  of  life,  the  growth 
of  the  useful  arts,  the  spirit  of  commerce,  the  produc- 
tions of  taste,  the  erections  of  charity,  and  the  display 
of  the  benevolent  affections.'^ 


a  Grotius,  Jure  B.  4-  P.  b.  2.  ch.  3.  sec.  4.     Mare  liberum,  ch.  5. 

b   Qiwd  enim  nuUius  est  id  raiione  naturali  occtipanti  conceditur.     Dig.  4L 

c  M.  Toullier,  in  his  account  of  the  origin  and  progress  of  property,  in  ■'his 
Droit  Civil  Francais,  tome  iii.  40,  insists,  that  a  primitive  state  of  man  existed 
before  the  establishment  of  civil  society,  when  all  things  were  common,  and 
temporary  occupancy  the  only  title ;  but  he  gives  no  sufficient  proof  of  the  fact. 
The  book  of  Genesi^which  he  justly  regards  as  the  most  ancient  and  venerable 
of  histories,  does  not  show  any  such  state  of  the  human  race.  The  first  man 
born  was  a  tiller  of  the  ground,  and  the  second  a  keeper  of  sheep.  The  earliest  ac- 
counts of  Noah  and  his  descendants,  after  the  flood,  in  Genesis,  ix.  x.  xm.,  prove 
that  they  were  husbandmen,  and  planted  vineyards,  built  cities,  established  king- 
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The  exclusive  right  of  using  and  transferring  property, 
follows  as  a  natural  consequence,  from  the  perception 
and  admission  of  the  right  itself.*  But,  in  the  infancy 
and  earlier  stages  of  society,  the  right  of  property  de- 
pended almost  entirely  upon  actual  occupancy  ;  and  it  is 
a  general  law  of  property  in  all  systems  of  jurisprudence, 
that  actual  delivery  or  possession  is  necessary  to  con- 
summate the  title.''  Property  without  possession,  is  said 
to  be  too  abstract  an  idea  for  savage  life  ;  and  society 
had  made  some  considerable  advances  towards  civiliza- 
tion, and  the  improvements  resulting  from  order  and 
subordination  must  have  existed  to  some  certain  extent, 
before  the  temporary  right  of  occupancy  was  changed 
into  a  permanent  and  solid  title,  under  the  sanction  of 
positive  law.  Property  in  land  was  first  in  the  nation 
or  tribe,  and  the  right  of  the  individual  occupant  was 
merely  usufructuary  and  temporary.'^  It  then  went  by 
allotment,  partition,  or  grant  from  the  chiefs  or  prince 
of  the  tribe  to  individuals  ;  and,  whatever  may  have 
been  the  case  in  the  earliest  and  rudest  state  of  mankind 
beyond  the  records  of  history,  or  whatever  may  be  the 
theory  on  the  subject,  yet,  in  point  of  fact,  as  far  as  we 
know,  property  has  always  been  the  creature  of  civil  in- 
stitutions. By  the  ancient  law  of  all  the  nations  of 
Europe,  the  hona  fide  possessor  of  goods  had  a  good  title 
as  against  the  real  owner,  in  whatever  way,  whether  by 


doms,  and  abounded  in  flocks  and  herds,-  and  gold  and  silver.  I  observe,  however, 
with  pleasure,  that  M.  ToulHer  has  freely  and  liberally  followed  Sir  William  Black- 
stone,  in  his  elegant  dissertation  on  the  rise  and  progress  of  property.  President 
Goguet,  in  his  most  learned  work,  De  Vorigine  des  lois,  des  arts,  des  sciences, 
et  de  leurs  progres  chez  les  anciens  Penples,  b.  2.  ch.  1.  art.  1,  considers  agri- 
culture as  flourishing  before  the  dispersion  at  Babel,  though  after  that  event  man- 
kind relapsed  into  the  most  deplorable  barbarity. 

*  Groiius,  b.  2.  ch.  6.  sec.  I. 

*>  Ibid.  h.  2.  ch.  6.  sec.  1.  Puff.  h.  4.  ch.  9.  sec.  8.  Barbeyrac's  note,  ibid.- 
Sir  William  Scott,  case  of  the  Fama,  5  Rob.  Adm.  Rep.  114.- 

«  Casar  de  Bel.  Gal.  lib.  4.  ch.  2.     lb.  lib.  6.  ch.  20. 
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force,  fraud,  or  accident,  the  owner  may  have  been  divest- 
ed of  the  possession.  It  was  the  law,  in  several  parts  of 
Germany,  so  late  as  the  middle  of  the  last  century,  ac- 
cording to  Heineccius,*  that  if  one  person  should  lend, 
or  hire,  or  deposite  his  goods  with  another,  and  they 
should  come  to  the  possession  of  a  third  person,  he 
would  be  entitled  to  hold  them  as  against  the  original 
owner.  By  the  Roman  law,  in  its  early  state,  property 
stolen  and  sold,  was  lost  to  the  real  owner,  and  the  only 
remedy  was  by  an  action  {co7id7ictio  fiirtiva)  against  the 
thief.  But  when  the  Roman  law  advanced  to  maturity, 
it  was  held,  that  theft  did  not  deprive  a  man  of  his  title 
to  property  ;  and  the  action  of  ?-ei  vindicatio  was,  in 
efiect,  given  against  the  *l)onaJide  purchaser.''  The  *321 
law  of  the  twelve  tables,  by  which  the  possession 
of  one  year  was  a  good  title  by  prescription  to  moveables, 
shows  that  a  feeble  and  precarious  right  was  attached  to 
personal  property  out  of  possession. 

The  ancient  laws  of  Europe  confiscating  stolen  goods, 
on  conviction  of  the  thief,  without  paying  any  regard  to 
the  right  of  the  real  owner,  is  another  instance  to  prove 
the  prevalence  of  a  very  blunt  sense  of  the  right  of  pro- 
perty distinct  from  the  possession.  The  English  doc- 
trine of  wrecks  was  founded  on  this  imperfect  notion  of 
the  right  of  property,  when  it  had  lost  the  evidence  of 
possession.  By  the  common  law,  as  it  was  laid  down  by 
Sir  William  Blackstone,"^  goods  wrecked  were  adjudged 
to  belong  to  the  king,  and  the  property  was  lost  to  the 
owner.  This,  he  admits,  was  not  consonant  to  reason 
and  humanity;  and  the  rigour  of  the  common  law  was 


»  Opera,  tome  v.  part  2.  180, 181. 

^  This  was  by  the  perpetual  edict  extending  the  actio  metus,  which  differed  in 
nothing  but  in  name  from  the  rei  vindicatio.  hist.  2.  6.  2.  Lord  Karnes'  His- 
torical Law  Tracts,  tit.  Property. 

"=  Com.  vol.  i.  p.  290,291. 
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softened  by  the  statute  ofWm.  I.  3  Edw.  I.  ch.  4.,  which 
declared,  that  if  any  thing  ahve  escaped  the  shipwreck, 
be  it  man  or  animal,  it  was  not  a  legal  wreck,  and  the 
owner  was  entitled  to  reclaim  his  property  within  a  year 
and  a  day.  Upon  this  statute  the  legal  doctrine  of 
wrecks  has  stood  to  this  day.  St.  Germain,  the  author 
of  the  Doctor  and  Student,  did  not  seem  to  think,  that 
even  the  law  under  this  statute,  stood  with  conscience,* 
for  why  should  the  owner  forfeit  the  sliipwrecked  goods, 
though  it  should  happen,  that  no  man,  dog,  or  cat,  (to  use 
the  words  of  the  statute,)  should  come  alive  unto  the  land" 
out  of  the  ship  ?  The  only  rational  ground  of  the  claim  on 
the  part  of  the  crown  is,  that  the  true  owner  cannot  be' 
ascertained.  The  imperial  edict  of  the  Emperor  Con- 
stantine  was  more  just  than   the  English  statute,  for  it 

gave  the  wrecked  goods,  in  every  event,  to  the  own- 
*322  er  '^  and  *Bracton,  who  wrote  before  the  statute  of 

3  Edw.  I.,  and  who  was  acquainted  with  the  edict 
of  Constantino,  lays  down  the  doctrine  of  wreck  upon 
perfectly  just  principles.*^  He  makes  it  to  depend,  not 
upon  the  casual  escape  of  an  animal,  but  upon  the  ab- 
sence of  all  evidence  of  the  owner.  The  statutes  of  New- 
York,  Massachusetts,  and  other  American  states,  are  like 
the  edict  of  Constantine,  and  the  declaration  of  Bractonj' 
for  they  declare,  that  nothing  that  shall  be  cast  by  the  sea 
upon  the  land,  shall  be  adjudged  a  wreck,  but  the  goods 
shall  be  kept  safely  for  the  space  of  a  year  for  the  true 
owner,  to  whom  the  same  is  to  be  delivered  on  his  paying 
reasonable  salvage ;  and  if  the  goods  be  not  reclaimed 
within  that  time,  they  shall  be  sold,  and  the  proceeds  ac- 
counted for  to  the  state.*^    In  the  case  of  Hainilton  &f  Smyth 


t>  Code,n.b.l. 

<=  Lib.  3. 120.  sec.  5. 

^  N.   Y.  Revised  Statutes,  vol.  i.  p.  690.     Mass.  Revised  Statutes,  1S35, 
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V.  Davis,^  the  very  question  arose  in  the  K.  B.,  whether 
the  real  owner  was  entitled  to  reclaim  his  shipwrecked 
goods,  though  no  living  creature  had  come  alive  from  the 
•the  ship  to  the  shore.  The  grantee  under  the  crown 
claimed  the  goods  as  a  wreck,  because  the  ship  was  to- 
tally lost,  and  no  living  animal  was  saved;  and  his  very 
distinguished  counsel,  consisting  of  Mr.  Dunning,  (after- 
wards Lord  Ashburton,)  and  Mr.  Kenyon,  (afterwards 
Lord  Chief  Justice  of  the  K.  B.,)  insisted,  that  accord- 
ing to  all  the  writers,  from  the  Mirror  to  Blackstone 
inclusive,  it  was  a  lawful  wreck,  as  no  living  creature 
had  come  to  the  shore,  and  that  Bracton  stood  unsup- 
ported by  any  other  writer.  But  Lord  Mansfield,  with 
a  sagacity  and  spirit  that  did  him  infinite  honour,  repro- 
bated the  doctrine  urged  on  the  part  of  the  defendant,  and 
declared  that  there  was  no  case  adjudging  that  the 
goods  were  forfeited,  because  no  *dog  or  cat,  or  *323 
other  animal,  came  alive  to  the  shore  ;  that  any  such 
determination  would  be  contrary  to  the  principles  of 
law  and  justice  ;  that  the  very  idea  was  shocking  ;  and 
that  the  coming  ashore  of  a  dog,  or  a  cat,  alive,  was  no 
better  proof  of  ownership,  than  if  they  should  come 
ashore  dead  ;  that  the  whole  inquiry  was  a  question  of 
ownership  ;  and  that  if  no  owner  could  be  discovered, 
the  goods  belonged  to  the  king,  and  not  otherwise  ;  and 
that  the  statute  of  3  Edw.  1.  was  not  to  receive  any  con- 
struction contrary  to  the  plain  principles  of  justice  and 
humanity. 

After  reading  this  interesting  case,  it  appears  rather 


part  1.  tit.  14.  ch.  57.  sec.  12.  The  colony  laws  of  Massachusetts  also  pre- 
served all  wrecks  for.  the  owner,  and.  did  not  follow  the  English  law.  Dana^s 
Ahr.  vol.  iii.  p.  144.  Probably  the  statute  law  of  other  states  is  equally  just. 
The  acts  of  North  Carolina,  of  1801,  1805,  1817,  1813,  on  this  subject,  are 
founded,  said  Mr.  Justice  Story,  in  5  Mason's  Rep.  477,  on  the  principles  of  ju3« 
tice  and  humanity. 

»  5  Burr.  Rep.  2732.  '        ' 
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surprising  that  any  contrary  opinion  should  have  been 
seriously  entertained  in  Westminster  hall,  at  so  late  a 
period  as  the  year  1771 ;  and  especially  that  Sir  Wm. 
Blackstone  should  have  acquiesced,  without  any  difficul- 
ty, in  a  different  construction  of  the  statute  of  Westm.  1. 

But  to  return  to  the  history  of  the  law  of  property. 
The  title  to  it  was  gradually  strengthened,  and  acquired 
great  solidity  and  energy,  when  it  became  to  be  under- 
stood, that  no  man  could  be  deprived  of  his  property  with- 
out his  consent,  and  that  even  the  honest  purchaser  was 
not  safe  under  a  defective  title. 

The  exceptions  to  this  rule  grew  out  of  the  necessities 
and  the  policy  of  commerce ;  and  it  was  established  as 
a  general  rule,  that  sales  of  personal  property  in  mar- 
ket overt,  would  bind  the  property  even  against  the 
real  owner.  The  markets  overt,  in  England,  depend 
upon  special  custom,  which  prescribes  the  place,  ex- 
cept that,  in  the  city  of  London,  every  shop  in  which 
goods  are  exposed  publicly  to  sale,  is  market  overt 
for  those  things  in  which  the  owner  professes  to  trade. 
If  goods  be  stolen,  and  sold  openly  in  such  a  shop, 
the  sale  changes  the  property.  But  if  the  goods  be  not 
sold  strictly  in  market  overt,  or  if  there  be  not  good  faith 
in  the  buyer,  or  there  be  any  thing  unusyal  or  irregular 
in  the  sale,  it  will  not  affect  the  validity  of  it  as 
*324  *against  the  title  of  the  real  owner.*  The  common 
law,  according  to  Lord  Coke,*^  held  it  to  be  a  point 
of  great  policy,  that  fairs  and  markets  overt  should  be 
well  furnished ;  and  to  encourage  them  did  ordain,  that 
all  sales  and  contracts  of  any  thing  vendible  in  markets 
overt,  should  bind  those  who  had  a  right :  but,  he  adds, 
that  the  rule  had  many  exceptions,  and  he  proceeds  to 


a  5  Co.  83.     12  Mod.  Rep.  521.     Bacori's  Use  of  the  Law,  157.     Com. 
Dig.  tit.  Market,  E.     Shelly  v.  Ford,  5  Carr.  Sj-  Payne,  313. 
b  2Inst.7lZ. 
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State  the  several  exceptions,  which  show  the  precision 
and  caution  with  which  the  sale  was  to  be  conducted  so 
as  to  bind  the  property.     It  is  the  settled  EngUsh  law, 
that  a  sale  out  of  market  overt,  or  not  according  to  the 
usaee  and   resjulations  of    the    market  overt,  will  not 
change  the  property  as  against  the  real  owner.^'     Thus, 
we  find,  in  the  case  of  Wilkinson  v.  King,^  that  where 
the  owner  of  goods  had  sent  them  to  a  wharf  in  the 
borough  of  Soulhwark,  where  goods  of  that  sort  were 
usually  sold,  and  the  wharfinger,  without  any  authority, 
sold  the  goods  to  a  bojia  fide  purchaser,  this  was  consi- 
dered not  to  be  a  sale  in  market  overt  so  as  to  change  the 
property,  but  a  wrongful  conversion,  for  the  wharf  was 
not  a  market  overt ;  and  the  purchaser  was  held  hable  in 
trover  to  the  true  owner.     So  it  is  said  to  be  a  general 
rule  that  goods  obtained  by  tort  or  criminal  fraud,  under 
color  of  a  contract,  may  be  taken  by  the  vendor  out  of 
the  hands  of  the  purchaser,  or  even  of  a  purchaser  from 
the  tortious  vendee.'^ 

It  is  understood,  that  the  English  custom  of  markets 
overt  does  not  apply  to  this  country ;  and  the  general 
principle  apphcable  to  the  law  of  personal  property 
throughout  civilized  Europe  is,  that  nemo  phs  juris  in 
alium  transferre  jJotest  quam  ipse  habet.  This  is  a  maxim  of 
the  common  and  of  the  civil  law  f  and  a  sale  ex  vi  termi- 
ni, imports  nothing  more  than  that  the  bona  fide  purchaser 
succeeds  to  the  rights  of  the  vendor.     It  has  been  fre- 


»  Peer  v.  Humphrey  4  Nevill  c^-  Manning,  430.  But  a  sale  in  market  overt, 
will  not  bar  the  original  owner  of  stolen  goods,  if  he  prosecute  the  thief  to  con- 
viction, and  sue  the  person  in  whose  possession  they  were  at  the  time  of  the  con- 
viction. This  is  by  the  statute  of  21  Hen.  VHI.  c.  11,  and  which  was  adopted 
in  Virginia,  in  1792.  Harwood  v.  Smith,  2  Term  Rep.  750.  Peer  v.  Hum- 
phrey, ub.  sup. 

b  2Campb.N.P.'i'^5. 
'  Long  on  Sales  by  Rand,  p.  1C7,  168. 

d  Co.  Litt.  309.     Dig.  41.  1.  20.     PotJiier  Traits  du   Contrat  dc  Vente, 
1.  r.  7.     Ersk.  Inst.  ^IZ.     1  Bell's  Com.  Zdl. 

Vol.  IL  51 
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quently  held  in  this  country,*  that  the  Enghsh  law 
*325  of  markets  overt  *had  not  been  adopted ;  and  con- 
sequently, as  a  general  rule,  the  title  of  the  true 
owner  cannot  be  lost  without  his  own  free  act  and  con- 
sent. How  far  that  consent,  or  a  due  authority  to  sell, 
is  to  be  inferred,  in  many  cases,  for  the  encouragement 
and  safety  of  commerce,  maybe  discussed  in  our  future 
inquiries.*'     A  radical  defect  of  title  in  the  possessor  is, 


a  Dame  v.  Baldwin,  8  Mass.  Rep.  518.  Wheelwright  v.  De  Peyster,  1  Johns. 
Rep.  480.  Hosack  v.  Weaver,  1  Yeaies'  Rep.  478.  Easton  v.  Worthingtoii, 
5  Serg.  4-  Rawle,  130.  Browning  v.  Magill,  2  Harr.  4-  Johns.  308.  M'Grew 
V.  Browder,  14  Martin'' s  Louis.  Rep.  17.  Roland  v.  Gundy,  5  HammoncL's 
Ohio  Rep.  202.  Lance  v.  Cowen,  1  Da?t.a's  Ken.  Rep.  195.  Ventress  v. 
Smith,  10  Peters'  V.  S.  Rep.  161.  It  was  declared  by  statute  in  Pennsylvania, 
in  1780,  that  no  sale  of  a  stolen  horse  should  operate  to  change  the  property. 
This  was  before  it  was  settled  that  we  had  no  markets  overt  in  this  country  in 
the  sense  of  the  English  common  law.  In  Scotland,  the  true  owner  may  reclaim 
his  property,  even  from  the  bona  fide  purchaser  in  market  overt.  Bell's  Princip. 
sec.  527. 

''  The  doctrine  that  possession  carries  with  it  the  evidence  of  property,  so  as  to 
protect  a  person  acquiring  property  in  the  usual  course  of  trade,  is  said  to  be 
limited  to  cash,  bank  bills,  and  bills  and  checks  payable  to  bearer.  Saltus  v. 
Everett,  20  Wendell,  267.  By  statute  6  Geo.  IV.  c.  94,  the  consignee  of  goods 
from  the  shipper  is  entitled  to  a  lien  in  respect  to  money  or  negotiable  securities 
advanced  for  the  shipper,  without  notice  that  the  shipper  was  not  the  bona  fide 
owner.  And  any  person  intrusted  with  a  bill  of  lading,  or  order  for  the  delivery 
of  goods,  was  to  be  deemed  the  true  owner  of  the  goods,  so  far  as  to  give  validity 
to  any  sale,  or  disposition  thereof  by  deposite  or  pledge,  if  the  buyer  or  pawnee 
had  not  notice  that  such  person  was  not  the  tiaie  owner.  So,  any  person  taking 
goods  on  deposite  or  pledge  for  a  pre-existing  debt  from  the  party  in  possession, 
without  notice  that  he  was  not  the  owner,  acquires  the  right  that  was  in  the  per- 
son making  the  deposite  or  pledge.  Any  person  may  accept  goods  on  any  such 
document  on  deposite  or  pledge  from  any  factor  or  agent,  with  knowledge  that  he 
was  a  factor  or  agent,  and  he  will  acquire  the  title  or  interest  of  the  factor  or 
agent.  And  any  person  may  contract  for  the  purchase  of  goods  from  any  factor, 
agent  or  consignee  in  possession  thereof,  and  make  payment  thereot  with  know- 
ledge of  such  agency,  provided  the  contract  be  made  in  the  usual  course  of  busi- 
ness, and  without  notice  of  any  want  of  authority  in  the  agent  to  sell  and  receive 
payment.  The  tnje  owner,  prior  to  the  sale  or  pledge,  may  recover  from  the 
factor  or  agent,  or  his  assignees,  and  from  the  buyer,  the  price  of  the  goods  sub- 
iect  to  his  right  of  set-off  against  the  agent,  and  may  recover  the  goods  deposited 
or  pledged  on  re-payment  of  the  money,  or  restoration  of  the  negotiable  paper 
advanced  on  security  thereof,  and  on  payment  of  the  money  or  restoration  of  the 
negotiable  paper  advanced  by  the  factor  or  agent.  So,  he  may  recover  from  any 
person  any  balance  in  hand  being  the  produce  of  the  sale  of  the  goods,  after 
deducting  the  money  or  negotiable  paper  advanced  on  the  seciuity  thereof. 
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by  the  general  jurisprudence  of  Europe,  available  to  the 
true  owner  against  creditors  and  purchasers  ;  and  there 
is  such  a  defect,  when  the  person  from  whom  the  pro- 
perty was  acquired  was  incapable  of  consent,  or  when 
the  thing  had  been  stolen,  or  obtained  by  violence.  The 
true  owner,  in  those  cases,  may  vindicate  his  title.  If 
goods  be  stolen,  no  title  passes  from  the  felon  to  the  ho7ia 
fide  purchaser.*  But  this  is  not  the  place  to  pursue  fur- 
ther this  inquiry.  My  object,  at  present,  is  only  to  show 
how  the  right  of  the  true  owner  to  property  kept  increas- 
ing in  consideration  and  vigour,  w^ith  the  progress  of  law 
from  rudeness  to  refinement. 

Title  to  property,  resting  originally  in  occupancy, 
ceased,  of  course,  upon  the  death  of  the  occupant.  Sir 
William  Blackstone  considers  the  descent,  devise,  and 
transfer  of  property,  political  institutions  and  creatures 
of  the  municipal  law,  and  not  natural  rights ;  and  that 
the  law  of  nature  suggests,  that  on  the  death  of  the  pos- 
sessor, the  estate  should  become  common,  and  be  open 
to  the  next  occupant.     He  admits,  however,  that,  for  the 


*  Fraurl  and  breaches  of  trust  are  said  not  to  be  among  the  radical  defects 
which  will  absolutely  annul  the  title  of  the  subsequent  hojia  fide  purchaser  ;  and 
Mr.  Brown  has,  though  I  think  mistakingly,  contended,  that  cases  of  force  and 
fear  stand  on  the  same  footing-.  Brown  on  Sales,  395.  1  BelVs  Com.  281.  286, 
287.  289.  Mr.  Bell  shows,  from  the  cases  which  he  cites,  that  it  is  not  clearly 
settled  in  what  cases  a  sale  by  a  person  in  lawful  possession  will  bind  the  real 
owner,  if  the  sale  be  founded  on  a  breach  of  trust.  Vide  infra,  p.  514,  note. 
If  a  bailee  of  property  for  a  special  purpose  sells  it,  the  honafide  purchaser  does 
not  acquire  a  valid  title.  Wilkinson  v.  King,  2  Campb.  R.  335.  Hartop  v. 
Hoare,  3  Atk.  44.  Hardman  v.  Wilcock,  9  Bingham,  382,  note.  Galvin  v. 
Bacon,  2  Fairfield,  28.  Story  on  Bailments,  p.  79,  2d  edit.  But  if  the  vendor 
delivers  goods  with  the  intention  that  the  property  as  well  as  the  possession  shall 
pass,  a  bona  fide  purchaser  from  a  fraudulent  vendee  will  hold  the  goods. 
Andrew  v.  Dieterich,  14  Weiidell,  31.  It  is  sufficient  for  the  purpose  of  protect- 
ing a  bona  fide  purchaser,  that  the  owner  of  personal  property  confers  an  appa- 
rent right  of  property  upon  the  vendor,  as  when  he  sells  goods  and  delivers  pos- 
session, although  the  goods  were  obtained  from  him  fraudulently  ;  and  he  confers 
an  apparent  right  of  disposal,  as  when  he  furnishes  the  vendor  with  the  external 
indicia  of  such  right,  as  where  a  bill  of  lading  is  sent  to  a  consignee  with  a 
power  of  transfer.     Saltus  v.  Everett,  20  Wendell,  267. 
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sake  of  peace  and  order,  the  universal  law  of  almost 
every  nation  gives  to  the  possessor  the  power  to  con- 
tinue his  property  by  will ;  and  if  it  be  not  disposed 
*326  of  in  that  way,  that  the  municipal  law  steps  *in  and 
declares  who  shall  be  heir  of  the  deceased.^     As  a 
mere  speculative  question,  it  may  be  doubted,  M^hether 
this  be  a  perfectly  correct  view  of  the  law  of  nature  on 
this    subject.     The  right  to  transmit   property  by  de- 
scent, to  one's  own  offspring,  is  dictated  by  the  voice  of 
nature.''     The   universality  of  the   sense   of  a   rule  or 
obligation,  is  pretty  good  evidence  that  it  has  its  founda- 
tion in  natural  law."^     It  is  in  accordance  with  the  sym- 
pathies and  reason  of  all  mankind,  that  the  children  of 
the  owner  of  property,  which  he  acquired  and  improved 
by  his  skill  and  industry,  and  by  their  association  and 
labour,  should  have  a  better  title  to  it  at  his  death,  than 
the  passing  stranger.     It  is  a  continuation  of  the  former 
occupancy  in  the   members  of  the  same  family.     This 
better  title  of  the  children  has  been  recognized  in  every 
age  and  nation,  and  it  is  founded  in  the  natural  affections, 
which  are  the  growth  of  the  domestic  ties,  and  the  order 
of  Providence.*^      But  the  particular  distribution  among 
the  heirs  of  the  blood,  and  the  regulation  and  extent  of 
the  degrees  of  consanguinity  to  which  the  right  of  suc- 
cession should  be  attached,  do  undoubtedly  depend  upon 
positive  institution  ;  and  it  seems  to  be  the  general  doc- 
trine, founded  on  the  history  of  all  nations  and  ages,  that 
property  in  land,  when  such  property  began  to  exist  and 
to  be  recognized,  was  originally  vested  in  the  state  or 
sovereign,  and  derived  by  grant  to  individuals.^ 


"  Coot.  vol.  ii.ch.l.  10— 13. 

^  Groiius,  b.  2.  ch.  7.  sec.  5. 

'  Omni  in  re  consensio  omnium  gentium  lex  natures  putanda  est.  Cic. 
Tuscul.  Quast.  lib.  1.  ch.  13.  • 

^  Christian' s  Notes  to  2  Blacks.  Com.  1.  Taylor's  Elements  of  the  Civil 
Laio,  510.     Toullier,  Droit  Civil  Francais,  tome  3,  p.  121 — 128. 

*  Grotius,  b.  2.  ch.  2.  sec.  4.     Ibid,  ch.  3.  sec.  4. 
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The  power  of  alienation  of  property  i.s  a  necessary 
incident  to  the  right,  and  was  dictated  by  mutual  conve- 
nience, and  mutual  wants.  It  was  first  applied  to 
moveables  ;  and  a  notion  of  separate  and  permanent  pro- 
perty in  land  could  not  have  arisen  until  men  had  ad- 
vanced beyond  the  hunter  and  shepherd  states,  and 
become  husbandmen  and  farmers.  Property  in  land 
would  naturally  take  a  faster  hold  of  the  affections  ; 
and,  from  the  very  nature  of  the  subject,  it  would  *not  *327 
be  susceptible  of  easy  transfer,  nor  so  soon  as  movea- 
ble property  be  called  into  action  as  an  article  of  com- 
merce. 

Delivery  of  possession  was,  anciently,  necessary  to  the 
vahd  transfer  of  land.  When  actual  delivery  became 
inconvenient,  symbolical  delivery  supplied  its  place ; 
and  as  society  grew  in  cultivation  and  refinement,  wri- 
ting was  introduced,  and  the  alienation  of  land  was  by 
deed.      '  -  >    , 

The  gratuitous  disposition  of  land  by  will,  was  of 
much  slower  growth  than  alienations,  in  the  way  of  com- 
merce, for  a  valuable  consideration  ;  because  the  chil- 
dren were  supposed  to  have  a  right  to  the  succession  on 
the  death  of  the  parent ;  though  Grotius  considers  dis- 
position by  will  to  be  one  of  the  natural  rights  of  aliena- 
tion.^ In  the  early  periods  of  the  English  law,  a  man 
was  never  permitted  totally  to  disinherit  his  children,  or 
leave  his  widow  without  provision.^  Testaments  were 
introduced  by  Solon  into  the  Athenian  commonwealth, 
in  the  case  in  which  the  testator  had  no  issue  ;  and  the 
Roman  law  would  not  allow  a  man  to  disinherit  his  own 
issue,  his  sui  ct  necessarii  hceredes,  without  assigning  some 
just  cause  in  his  will.  The  reason  of  the  rule  in  the 
civil  law  was,  that  the  children  were  considered  as  hav- 
ing a  property  in  the  effects  of  the  father,  and  entitled 

a  B.2.  ch.  6.  sec.  14. 

''   1  Reeve's  Hist,  of  the  English  Lmo,  IL     Vide  infra,  vol.  iv.  p.  503. 
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to  the  management  of  the  estate.  The  querela  inafficiosi 
testamenti,  was  an  action  introduced  in  favour  of  the  chil- 
dren, to  rescind  wills  made  to  their  prejudice,  without 
just  cause.  But  the  father  could  charge  his  estate  with 
his  debts,  and  so  render  the  succession  unprofitable  ;  and 
the  children  could,  in  that  case,  abandon  the  succession 
and  so  escape  the  obligation  of  the  debts.^ 

In  England,  the  right  of  alienation  of  land  was  long 
checked  by  the  oppressive  restraints  of  the  feudal  system, 
and  the  doctrine  of  entailments.  All  those  embarrass- 
ments have  been  effectually  removed  in  this  country  ; 

and  the  right  to  acquire,  to  hold,  to  enjoy,  to  alien, 
*323  to  devise  and  to  *transmit  property  by  inheritance, 

to  one'^s  descendants,  in  regular  order  and  succes- 
sion, is  enjoyed  in  the  fulness  and  perfection  of  the  abso- 
lute right.  Every  individual  has  as  much  freedom  in  the 
acquisition,  use  and  disposition  of  his  property,  as  is  con- 
sistent with  good  order  and  the  reciprocal  rights  of  others. 
The  state  has  set  bounds  to  the  acquisition  of  pro- 
perty by  corporate  bodies ;  for  the  creation  of  those  ar- 
tificial persons  is  a  matter  resting  in  the  discretion  of  the 
government,  who  have  a  right  to  impose  such  restrictions 
upon  a  gratuitous  privilege  or  franchise,  as  the  sense  of 
the  pulic  interest  or  convenience  may  dictate.  With  the 
admission  of  this  exception,  the  legislature  has  no  right 
to  limit  the  extent  of  the  acquisition  of  property,  as  was 
suggested  by  some  of  the  regulations  in  ancient  Crete, 
Lacedgemon  and  Athens  ;''  and  has  also  been  recom- 
mended in  some  modern  Utopian  speculations.  A  state 
of  equality  as  to  property  is  impossible  to  be  maintained, 
for  it  is  against  the  laws  of  our  nature  ;  and  if  it  could  be 
reduced  to  practice,  it  would  place  the  human  race  in  a 


8  Dig.  29.  2.  12.      Vide  infra,  vol.  iv.  p.  503. 

•>  Arist.  Politics,  by  Gillies,  b.  2.  c.  8.     Potter's  Antiq.  of  Greece,  vol.  i.  p. 
167. 
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State  of  tasteless  enjoyment  and  stupid  inactivity,  which 
would  degrade  the  mind,  and  destroy  the  happi- 
ness of  social  life.^  *When  the  laws  allow  a  free  *329 
circulation  to  property  hy  the  abolition  of  perpetui- 
ties, entailments,  the  claims  of  primogeniture,  and  all 
inequalities  of  descent,  the  operation  of  the  steady  laws 
of  nature  will,  of  themselves,  preserve  a  proper  equih- 
brium,  and  dissipate  the  mounds  of  property  as  fast  as 
they  accumulate. 

Civil  government  is  not  entitled,  in  ordinary  cases,  and 
as  a  general  rule,  to  regulate  the  use  of  property  in  the 
hands  of  the  owners,  by  sumptuary  laws,  or  any  other 
visionary  schemes  of  frugality  and  equahty.  The  notion 
that  plain,  coarse,  and  abstemious  habits  of  living,  are 
requisite  to  the  preservation  of  heroism  and  patriotism, 
has  been  derived  from  the  Roman  classical  writers. 
They  praised  sumptuary  laws,  and  declaimed  vehemently 
against  the  degeneracy  of  their  countrymen,  which  they 


^  Harrington,  in  his  Oceana,  declared  an  Agrarian  law  to  be  the  foundation 
of  a  commonwealth;  and  he  undoubtedly  alluded  to  the  common  interpretation 
and  popular  view  of  the  Agrarian  laws  in  ancient  Rome,  and  not  to  the  new  and 
ju=;t  idea  of  M.  De  Niebuhr,  that  those  laws  related  only  to  leases  of  the  pubhc 
lands  belonging  to  the  state.     Montesquieu,  in  his  Spirit  of  Laws,  b.  5.  c.  3,  4, 
5,  6,  frequently  suggests  the  necessity  of  laws  in  a  democracy  establishing  equality 
and'  frugality.     £\\  schemes  of  that  kind  are  essentially  visionary,  though  they 
may  not" be  quite  as  extravagant  as  some  of  the  reveries  of  Rousseau,  Condorcet, 
or  Godwin.     In  the  code  of  laws  compiled  by  King  James,  in  1606,  for  the  new 
colonies  in  America,  a  community  of  property  and  labour,  for  five  years  from  the 
settlement  of  each  colony,  was  established.     This  was  a  temporary  expedient; 
but  the  experiment  upon  this  theo.y,  in  the  colony  of  Virginia,  proved  it  to  be  an 
intolerable  restriction,  leading  to  idleness  and  immorality,  and  to  be  destructive 
of  all  the  ordinary  motives  to  human  industry.     {StitVs  History  of  Virginia. 
Robertson's  America,  b.  9.     Bancroft's  History,  vol.  i.  p.  161.)     The  experi- 
ment of  a  community  of  lands,  goods  and  labour,  at  New-Plymouth,  made  in  the 
first  years  of  the  colony,  was  found  to  be  injurious  even  with  that  small,  simple 
and  pious  band  of  emigrants  ;  and  the  institution  of  separate  property  in  16-3, 
had  a  sudden  and  very  beneficial  effect  in  exciting  a  spirit  of  industrj-.     {Morton  s 
New-Encrland  Memorial,  93.     Baylie's  Historical  Memoir,  vol.  i.  p.  120.  lo8.) 
The  state  of  equality  does  not  suit  the  present  condition  of  man,  and  whenever  it 
has  been  attempted,  it  has  checked  civilization,  and  led  to  immorality,  and  de- 
stroyed  freedom  of  action  and  enjoyment. 
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imputed  to  the  corrupting  influence  of  the  arts  of  Greece, 
and  of  the  riches  and  luxury  of  the  world,  upon  the  free- 
dom and  spirit  of  those  "lords  of  human  kind,"  who  had 

attained  universal  empire  by  means  of  the  hardy 
*330  virtues  of  the  primitive  ages.*     But  *we  need  only 

look  to  the  free  institutions  of  Britain,  aad  her  de- 
scendants, and  the  prosperity  and  freedom  which  they 
cherish  and  protect,  to  be  satisfied  that  the  abundant  re- 
turns of  industry,  the  fruits  of  genius,  the  boundless  ex- 
tent of  commerce,  the  exuberance  of  wealth,  and  the  cul- 
tivation of  the  liberal  arts,  with  the  unfettered  use  of  all 
those  blessings,  are  by  no  means  incompatible  with  the 
full  and  perfect  enjoyment  of  enlightened  civil  liberty. 
No  such  fatal  union  necessarily  exists  between  prosperity 
and  tyranny,  or  between  wealth  and  national  corruption, 
in  the  harmonious  arrangements  of  Providence.  Though 
Britain,  like  ancient  Tyre,  has  her  "  merchants  who  are 
princes,  and  her  traffickers  the  honourable  of  the  earth," 
she  still  sits  "  very  glorious  in  the  midst  of  the  seas,  and 
enriches  the  kings  of  the  earth  with  the  multitude  of  her 
riches,  and  of  her  merchandise."  Nor  have  the  polished 
manners  and  refined  taste  for  which  France  has  been 
renowned  in  modern  ages,  or  even  the  effeminate  luxury 
of  her  higher  classes  and  of  her  capital,  been  found  to 
damp  her  heroism,  or  enervate  her  national  spirit.  Liber- 
ty depends  essentially  upon  the  structure  of  the  govern- 


»  No  author  was  more  distinguished  than  Sallust,  for  his  eloquent  invectives 
against  riches,  luxury,  and  the  arts,  which  he  considered  as  having  corrupted  and 
destroyed  the  Roman  republic.  Among  other  acquired  vices,  he  says,  the  Ro- 
mans had  learned  to  admire  statues,  pictures,  and  fine  wrought  plate.  Sal.  Cat. 
c.  11.  Juvenal  painted  the  mighty  evils  of  luxury  vnth  the  hand  of  a  master. 
In  a  satire  devoted  to  the  delineation  of  extreme  profligacy,  he  relieves  himself 
for  a  moment  by  a  brief,  but  lively  sketch  of  the  pure  and  rustic  virtues  of  the 
old  Romans.  He  recurs  again  to  the  desolations  of  wealth  and  luxury,  and  rises 
to  the  loftiest  strains  of  patriot  indignation : 

Savior  armis 
Luxuria  inciibvit,  victumque  ulciscitur  orhem. 

Sai.  6.  y.  291,292. 
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ment,  the  administration  of  justice,  and  the  intelligence 
of  the  people,  and  it  has  very  little  concern  with  equality 
of  property,  and  frugality  of  living,  or  the  varieties  of  soil 
and  climate.'' 

*Every  person  is  entitled  to  be  protected  in  the  *331 


»  The  sumptuary  laws  of  ancient  Rome  had  their  origin  in  the  twelve  tables, 
which  controlled  the  wastefulness  of  prodigals,  and  unnecessary  expenditure  at 
funerals.  The  appetite  for  luxury  increased  with  dominion  and  riches,  and  sump- 
tuary laws  were  from  time  to  time  enacted,  from  the  5GCth  year  of  the  city  down 
to  the  time  of  the  emperors,  restraining,  by  severe  checks,  luxury,  and  extrava- 
gance in  dress,  furniture,  and  food.  They  were  absurdly  and  idly  renewed  by  the 
most  extravagant  and  dissipated  rulers ;  by  such  conquerors  as  SyUa,  Julius 
CjBsar,  and  Augustus.  The  history  of  those  sumptuaiy  laws  is  given  in  Aulius 
Gellius,  b.  2.  ch.  24.     See,  also,  Suet.  J.  Ca:sar,  sec.  43. 

During  the  middle  ages,  the  English,  French,  and  other  governments,  were, 
equally  with  the  ancient  Romans,  accustomed  to  limit,  by  positive  laws,  the  ex- 
tent of  private  expenses,  entertainments  and  dress.     Some  traces  of  these  sump- 
tuary laws  existed  in  France  as  late  as  the  beginning  of  the  last  centuij,  and  in 
Sweden  in  the  latter  part  of  it.     Hallam  on  the  Middle  Ages,  vol.  ii.  p.  237. 
Catteau's  Vieiv  of  Siceden.     Dodsley's  Annual  Register,  17C7.     The  statute 
of  10  Edw.  III.,  entitled,  statutum  de  cibariis  ute7i,dis,  was  the  most  absurd 
that  ever  was  enacted.    It  prescribed  the  number  of  dishes  for  dinner  and  supper, 
and  the  quality  of  the  dishes.     Dr.   Adam  Smith,  in  his    Wealth  of  Nations, 
justly  considers  it  to  be  an  act  of  the  highest  impertinence  and  presumption,  for 
kings  and  rulers  to  pretend  to  watch  over  the  economy  and  expenditure  of  private 
persons.     The  wages  of  labour,  and  the  prices  of  commodities,  and  economy  in 
dress,  were  regulated  by  law  in  the  eariiest  settlement  of  Massachusetts.      Wm- 
throp's  Hist,  of  Neic-England,  vol.  i.  p.  30,  note.     Ihid.  vol.  i.  p.  116.     Laws 
of  Massachusetts,  1641,  1647,  and  published  in  the  digest  of  colony  statutes, 
1675.     Such  "  good  orders,"  says  Hubbard.  "  expired  with  the  first  golden  age 
in  this  new  world."     Buthe  was  mistaken,  for,  in  1777,  there  was  a  report  made 
by  a  committee  in  congress,  recommending  to  the  several  states  to  regulate,  by 
law,  the  price  of  labour,  manufactures  and  internal  produce,  and  the  charges  of 
innholders.     Journals  of  Congress,  November  22d,  1777.     In  pursuance  of  the 
suggestion,  it  appears  that,  in  1778,  there  were  acts  of  the  legislatures  of  Con- 
necticut and  New-York,  (and  probably  of  other  states,)  limiting  the  price  of 
labour,  and  the  products  of  labour,  and  tavern  charges.     The  statute  ot  New- 
York  was  suspended  within  three  months  after  it  was  passed,  and  repealed  withm 
the  same  year.     Corporation  ordinances,  in  some  of  our  cities,  have  frequently 
regulated  the  price  of  meats  in  the  market.     Such  laws,  if  of  any  efficacy,  are 
calculated  to  destroy  the  stimulus  to  exertion  ;  but  in  fact  they  are  only  made  to 
be  eluded,  despised  and  broken.     And  yet  the  regulation  of  prices  in  inns  and 
taverns  is  still  the  practice  in  New-Jersey  and  Alabama,  and  perhaps  m  other 
states  ;  and  the  rates  of  charges  are  or  were  until  recently,  established  m  New- 
Jersey  by  the  county  courts,  and  affixed  up  at  inns,  in  like  manner  as  the  rates  of 
toll  at  toll-gates  and  bridges.  ^ 
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enjoyment  of  his  property,  not  only  from  invasions  of  it 
by  individuals,  but  from  all  unequal  and  undue  assess- 
ments on  the  part  of  government.  It  is  not  sufficient  that 
no  tax  or  imposition  can  be  imposed  upon  the  citizens, 
but  by  their  representatives  in  the  legislature.  The 
*332  citizens  are  entitled  *to  require,  that  the  legislature 
itself  shall  cause  all  public  taxation  to  be  fair  and 
equal  in  proportion  to  the  value  of  property,  so  that  no 
one  class  of  individuals,  and  no  one  species  of  property, 
may  be  unequally  or  unduly  assessed. 

A  just  and  perfect  system  of  taxation  is  still  a  deside- 
raUim  in  civil  government ;  and  there  are  constantly  ex- 
isting well  founded  complaints,  that  one  species  of  pro- 
perty is  made  to  sustain  an  unequal,  and,  consequently, 
an  unjust  pressure  of  the  public  burthens.  The  strongest 
instance  in  New- York,  and  probably  in  other  states,  of 
this  inequality,  was  in  the  assessment  of  taxes  upon  waste 
and  unproductive  lands ;  and  the  oppression  upon  this 
description  of  real  property,  has  been  so  great  as  to 
diminish  exceedingly  its  value.  This  property  is  as- 
sessed in  each  town,  by  assessors  residing  in  each  town, 
and  whose  interest  it  is  to  exaggerate  the  value  of  such 
property,  in  order  to  throw  as  great  a  share  as  possible 
of  the  taxes  to  be  raised  within  the  town  upon  the  non- 
resident proprietor.  The  unreclaimed  lands,  which  the 
owner  finds  it  impossible  to  cultivate,  or  even  to  sell,  with- 
out great  sacrifice,  and  which  produce  no  revenue,  are 
assessed,  not  only  for  such  charges  as  may  be  deemed 
directly  beneficial  to  the  land,  such  as  making  and  re- 
pairing roads  and  bridges,  but  for  all  the  wants  and  pur- 
poses of  the  inhabitants.  The  lands  are  made  auxihary 
to  the  maintenance  of  the  poor,  and  the  destruction  of 
wild  animals  ;  and  the  inhabitants  of  each  town  have 
been  left  to  judge,  in  their  discretion,  of  the 'extent  of 
their  wants.  Such  a  power  vested  in  the  inhabitants  of 
each  town,  of  raising  money  for  their  own  use,  on  the 
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property  of  others,  has  produced,  in  many  instances,  very 
great  abuses  and  injustice.  It  has  corrupted  the  morals 
of  the  people,  and  led  to  the  plunder  of  the  property  of 
non-resident  landholders.  This  was  carried  to  such  an 
enormous  extent  in  the  county  of  Franklin,  as  to  awaken 
the  attention  of  the  legislature,  and  to  induce  them  to  in- 
stitute a  special  commission,  to  inquire  into  the  frauds 
and  abuses  committed  under  this  power,  and  also  to-with- 
draw  entirely  from  the  inhabitants  of  new  towns,  the 
power  of  raising  money  by  assessments  upon  pro- 
perty, for  *the  destruction  of  noxious  animals.*  The  *333 
ordinance  of  congress,  of  July  13th,  IVS?,*^  passed 
for  the  government  of  the  north-western  territory,  antici- 
pated this  propensity  to  abuse  of  power,  and  undertook 
to  guard  against  it,  by  the  provision,  that  in  no  case 
should  any  legislature  within  that  territoty  tax  the  lands 
of  non-resident  proprietors  higher  than  those  of  residents. 
There  is  a  similar  provision  in  the  constitution  of  Mis- 
souri, and  one  still  broader  in  that  of  the  state  of  Illinois. 
It  is  declared,  generally,  in  that  of  the  latter  state,  that 
the  mode  of  levying  a  tax  shall  be  by  valuation,  so  that 
every  person  should  pay  a  tax  in  proportion  to  the  value 
of  his  property  in  possession.  .*•   . 

The  duty  of  protecting  every  man's  property,  by 
means  of  just  laws,  promptly,  uniformly,  and  impartially 
administered,  is  one  of  the  strongest  and  most  interesting 
of  obligations  on  the  part  of  government,  and  frequently 
it  is  found  to  be  the  most  difficult  in  the  performance. 
Mr.  Hume*=  looked  upon  the  whole  apparatus  of  govern- 
ment as  having  ultimately  no  other  object  or  purpose  but 
the  distribution  of  justice.  The  appetite  for  property  is 
so  keen,  and  the  blessings  of  it  are  so  palpable,  and  so 


a  L.  N.  Y.  Bess.  45.  ch.  26.  sec.  9,  10.— ch.  12C. 

^  Journals  of  the  Confederation  Congress,  vol.  xii.  p.  58. 

•=  Essays,  vol.  i.  p.  35. 
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impressive,  that  the  passion  to  acquire  is  incessantly 
busy  and  active.  Every  man  is  striving  to  better  his 
condition ;  and  in  the  constant  struggles,  and  jealous  col- 
lisions, between  men  of  property  and  men  of  no  property, 
the  one  to  acquire,  and  the  other  to  preserve ;  and  be- 
tween debtor  and  creditor,  the  one  to  exact,  and  the  other 
to  evade  or  postpone  payment ;  it  is  to  be  expected,  es- 
pecially in  popular  governments,  and  under  the  influence 
of  the  sympathy  which  the  poor  and  the  unfortunate 
naturally  excite,  that  the  impartial  course  of  justice,  and 
the  severe  duties  of  the  lawgiver,  should,  in  some  degree, 
be  disturbed.  One  of  the  objects  of  the  constitution  of 
the  United  States,  was  to  establish  justice  ;  and  this  it  has 
done  by  the  admirable  distribution  of  its  powers, 
*334  and  the  *checks  which  it  has  placed  on  the  local 
legislation  of  the  states.  These  checks  have  al- 
ready, in  their  operation,  essentially  contributed  to  the 
protection  of  the  rights  of  property. 

Government  is  bound  to  assist  the  rightful  owner  of 
property,  in  the  recovery  of  the  possession  of  it,  when  it 
has  been  unjustly  lost.     Of  this  duty  there  is  no  question. 
But  if  the  possessor  of  land  took  possession  in  good  faith, 
and  in  the  mistaken  belief  that  he  had  acquired  a  title 
from  the  rightful  owner,  and  makes  beneficial  improve- 
ments upon  the  land,  it  has  been  a  point  of  much  discus- 
sion, whether  the  rightful  owner,  on  recovery,  was  bound 
to  refund  to  him  the  value  of  the  improvements.     This 
was  the  question  in  the  case  of  Green  v.  Biddle,'-  which 
was  largely  discussed  in  the  supreme  court  of  the  United 
States,  and  which  had  excited  a  good  deal  of  interest  in 
the  state  of  Kentucky.     The  decision  in  that  case  was 
founded  upon  the  compact  between  the  states  of  Virginia 
and  Kentucky,  made  in  17S9,  relative  to  lands  in  Ken- 


a  8  Wheaton,  1. 
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tucky,  and  therefore  it  does  not  touch  the  question  I  have 
suggested.  The  inquiry  becomes  interesting,  how  far  a 
general  statute  provision  of  that  kind  is  consistent  with  a 
due  regard  to  the  rights  of  property.  The  Kentucky 
act,  of  January  31st,  1812,  declared,  that  the  honce  fidei 
possessor  of  land  should  be  paid,  by  the  successful  claim- 
ant, for  his  improvements,  and  that  the  claimant  must 
pay  them,  or  elect  to  relinquish  the  land  to  the  occu- 
pant, on  being  paid  its  estimated  value  in  its  unimproved 
state.* 

By  the  Enslish  law,  and  the  common  law  of  this  coun- 
try, the  owner  recovers  his  land  by  ejectment  without 
being  subjected  to  the  condition  of  paying  for  the  im- 
provements which  may  have  been  made  upon  the  land. 
The  improvements  are  considered  as  annexed  to  the 
freehold,  and  pass  with  the  recovery.  Every  possessor 
makes  such  improvements  at  his  peril.^  But  if  the  owner 
be  obliged  to  resort  to  chancery  for  assistance,  in 
the  recovery  of  the  rents  and  *profits,  Lord  Hard-  *335 
wicke  once  intimated,  in  Dormer  v.  Fortescue,'^  that 
the  rule  of  the  civil  law,  which  is  more  equitable  on  that 
point  than  the  English  law,  would  be  adopted ;  and  con- 
sequently the  honcB  Jidei  possessor  would  be  entitled  to 
deduct  the  amount  of  his  expenses  for  lasting  and  valu- 
able improvements,  from  the  amount  to  be  paid,  by  way 
of  damages  for  the  rents  and  profits.     The  same  intima- 


*  This  act,  or  occupant  law,  was  held  by  the  supreme  court  of  the  United  States 
to  be  unconstitutional.  The  legislature  of  Kentucky  then  passed  the  act  of  Janu- 
ary 7th,  1824,  with  a  view  to  counteract  the  decision  in  Green  v.  Biddle;  and  it 
subjected  to  forfeiture,  without  office  found,  or  judgment,  all  patented  lands  of 
more  than  one  hundred  acres,  unless  the  owner,  by  the  1st  of  August,  1825,  caused 
a  rateable  portion  of  the  land  to  be  cultivated,  and  on  forfeiture,  the  title  was  to 
vest  in  the  occupant.  This  act  was  held  by  the  Kentucky  courts  to  impose  an 
arbitrary,  unjust,  oppressive,  and  illegal  condition  upon  the  patentees,  and  was  in 
violation  of  their  grants,  and  unconstitutional  and  void.  Gaines  v.  Buford,  1 
DancCs  Ken.  Rep.  481. 

^  Frear  v.  Hardenbergh,  5  Johm.  Rep.  272. 

<=  Z  Atk.Rep.  134. 
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tion  was  given  in  the  court  of  errors  in  New- York  in  Mur- 
ray V.  Gouverneur  ;*  and  that  in  the  equitable  action  at 
law,  for  the  mesne  profits,  the  defendant  might  have 
the  value  of  his  improvements  deducted  by  way  of  set-ofF. 
These  were  extra-judicial  dicta ;  and  there  is  no  ad- 
judged case,  professing  to  be  grounded  upon  common 
law  principles,  and  declaring  that  the  occupant  of  land 
was,  without  any  special  contract,  entitled  to  payment 
for  his  improvements,  as  against  the  true  owner,  when 
the  latter  was  not  chargeable  with  having  intentionally 
laid  by  and  concealed  his  title.''  We  have  a  statute  in 
New- York  relative  to  lands,  in  what  was  formerly  called 
the  military  tract,  which  declares  that  the  settler  on  those 
lands,  under  colour  of  a  hona  fide  purchase,  should  not 
be  divested  of  his  possession  or  recovery,  by  the  real 
owner,  until  the  former  had  been  paid  the  value  of  his 
improvements  made  on  the  land,  after  deducting  there- 
out a  reasonable  compensation  to  the  owner  for  the  use 
and  occupation  of  the  land.*=  This  act  is  as  broad,  and 
liable  to  the  same  objections  that  have  been  made  against 

the  Kentucky  statute.  There  are  similar  statute 
*336  provisions  in  Maine,  Massachusetts,  *New-Hamp- 

shire,  Vermont,  Virginia,  Alabama,  Ohio,  and 
Illinois.^     So  far  as  the  statute  in  New-Hampshire   was 


a  2  Johns.  Cases,  441. 

*>  The  suggestions,  in  the  cases  referred  to  in  the  text,  have  heen  considered  as 
forming  just  ground  for  mitigation  of  damages  in  an  action  for  the  mesne  profits  ; 
and  the  value  of  permanent  improvements,  made  in  good  faith,  has  been  allowed, 
to  the  extent  of  the  rents  and  profits  claimed  by  the  plaintiff.  Hylton  v.  Brown, 
C.  C,  April,  1803.  Wharton's  Dig.  tit.  Ejectment,  pi.  74.  .lackson  v. 
Loomis,  4  CowerCs  Rep.  168.  Ruffin,  Ch.  J.,  in  Dowd  v.  Fawcett,  4  Dev.  N. 
C.  Rep.  93. 

■=  L.  N.  Y.  AprU  8th,  1813,  ch.  80. 

^  Jones  V.  Carter,  12  Mass.  Rep.  314.  Stat,  of  Mass.  1807,  ch.  75.  With- 
ington  V.  Corey,  2  N.  H.  Rep.  115.  Brown  v.  Storm,  4  Vermont  Rep.  37. 
Gaige  v.  Ladd,  5  Ibid.  266.  Statutes  of  Ohio,  1831,  p.  261.  Bank  of  Hamil- 
ton V.  Dudley's  Lessee,  2  Peters'  U.  S.  Rep.  492.  The  statute  law  in  Massa- 
chusetts, New-Hampshire,  and  Vermont,  is  called  the  Betterment  Law,  and  it  is 
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retrospective,  and  extended  to  past  improvements  made 
before  it  was  passed,  it  has  been  adjudged  in  the  circuit 
court  of  the  United  States  for  the  district  of  New-Hamp- 


admitted,  in  2  Pick.  Rep.  507,  to  have  altered  the  common  law  in  this  respect. 
In  the  Massachusetts  Revised  Statutes  of  1835,  part  3.   tit.   3.  eh.   101,  it  is 
provided  generally  in  the  writ  of  entry  upon  disseisin  for  the  recovery  of  any 
estate  of  freehold,  that  the  tenant  shall  be  entitled,  in  case  of  judgment  against 
him,  to  compensation  fgr  the  value  of  buildings  or  im^  lovements  made  by  him  or 
those  under  whom  he  claims,  provided  he  or  those  under  whom  he  claims  had 
been  in  possession  for  six  years  before  suit  brought,  or  for  a  less  time,  if  he  held 
them  under  a  title  which  he  had  reason  to  believe  good.     The  amount  is  to  be 
assessed  by  the  jury  on  suggestion  on  record  of  the  claim.     The  amount  allowed 
may  be  set  oft'  against  the  rents  and  profits.     The  demandant  may  also  require 
to  have  the  value  of  the  land  without  the  improvements,  ascertained,  and  he  may 
relinquish  the  land  on  being  paid  the  price,  and  which  the  tenant  must  pay,  or 
lose  the  value  of  his  improvements.     In  Maine,  it  is  held  that  Betterments  are 
not  an  interest  in  land,  within  the  statute  of  frauds,  and  they  pass  by  a  parol 
assignment.     Lombard  v.  Ruggles,  9  Greenleafs  Rep.  62.     The  statute  law 
of  the  several  states,  allowing  to  the  bona  fide  occupants  entering  under  the  idea 
that  they  had   purchased  a  title  in  fee,  confines  the  claim  to  the  value  of  the 
increase  of  the  land  by  reason  of  the  improvements  made.     The  statute  of  Vir- 
ginia of  1832,  is  confined  to  the  case  of  lands  lying  west  of  the  Alleghany  moun- 
tains, and  it  is  confined  to  the  bo7ia  fide  occupants  of  land  under  government 
gi-ants.     So,  the  claim  on  the  part  of  the  defendant  to  have  the  improvements 
assessed  and  paid  before  execution  issues  on  recovery  in  ejectment,  is  confined, 
in  Alabama,  to  defendants  deri\dng  title  under  the  United  States  or  a  Spanish 
grant.      Touhnin's  Dig.  1823,  p.  470.     In  Tennessee,  they  continue  to  adhere 
to  the  sterner  English  rule,  and  in  the  case  of  Nelson  v.   Allen  and  Harris, 
(1  Yerger,  360,)  it  was  held,  that  a  statute  of  1813,  giving  to  the  defendant  in 
ejectment  as  against  the  rightful  owner,  the  value  of  improvements  made  upon 
the  land,  was  unconstitutional  and  void.     But  it  was  admitted,  that  upon  a  bill 
in  equity  for  mesne  profits,  after  a  judgment  in  ejectment,  the  defendant  might 
avail  himself  of  a  bona  fide  possession,  and  limit  the  account  to  the  commence- 
ment of  the  suit,  pro\aded  he  was  ignorant  of  all  the  facts  and  circumstances 
relating  to  his  adversary's  title.     On  the  other  hand,  the  Commissioners  ap- 
pointed to  revise  the  civil  code  of  Pennsylvania,  in  their  Report  in  January, 
1835,  proposed,  that  on  recovery  in  ejectment  of  lands  against  a  defendant,  who 
entered,  and  held,  and  improved  the  same,  under  colour  of  title,  and  with  good 
faith,  he  might  suggest  upon  record,  in  the  nature  of  a  bill  in  equity,  his  claim  to 
allowance  for  his  improvements  ;  and  if  the  court  should  deem  the  facts  alleged 
sufiicient  in  equity  to  entitle  him  to  the  relief  sought,  they  should  have  power  to 
afibrd  and  enforce  it,  and  provision  is  made  for  the  case.     The  Revised  Statutes 
of  Illinois,  edit.  1833,  p.  416,  and  o£  Indiana,  1838,  p.  261,  exempt  the  person 
evicted  from  land,  to  which  his  record  title  appeared  plain,  from  any  action  for 
mesne  profits  prior  to  notice  of  adverse  claims,  and  they  allow  him,  on  eviction, 
for  lasting  and  valuable  improvements  made  before  due  notice,  first  deducting 
damages  (if  any)  for  waste,  &c. 
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shire,  to  be  unconstitutional ;  inasmuch  as  it  divested  the 
real  owner  of  a  vested  title  to  the  possession,  and  vested 
a  new  right  in  the  occupant,  upon  considerations  alto- 
gether past  and  gone.*  The  statute  in  New-Hampshire 
applied  only  to  cases  of  a  ho7ia  fide  possession  of  more 
than  six  years'  standing,  and  only  to  the  increased  value 
of  the  land,  by  means  of  the  improvements ;  and  the  real 
owner  is  allowed  the  mesne  profits.  The  justice  of  that 
statute  has  been  ably  vindicated  in  the  case  of  Withington 
v.  Corey, '^  in  cases  not  within  the  reach  of  the  decision  in 
the  circuit  court  of  the  United  States. 

The  rule  of  the  civil  law  was,  that  the  honcefidei  pos- 
sessor was  entitled  to  be  reimbursed,  by  way  of  indem- 
nity, the  expenses  of  beneficial  improvements,  so  far  as 
they  augmented  the  property  in  value  ;  and  the  rule  was 
founded  on  the  principle  of  equity,  that  nemo  debet  locuple- 
tari  alienajactm-a.  It  is  not  the  amount  of  the  expenses, 
strictly  so  considered,  but  only  the  amount  so  far  as  they 
augmented  the  property  in  value,  that  the  claimant  ought, 
in  equity,  to  refund.  But  there  are  difficulties  in  the 
execution  of  this  rule.     The  expenses  may  have  been 

very  costly,  and  beyond  the  ability  of  the  claimant 
*337  to  refund,  and  he  may  have  a  *just  affection  for  the 

property,  and  it  might  have  answered  all  his 
wants  and  means  in  its  original  state  without  the  im- 
provements. The  Roman  law  allowed  the  judge  to 
modify  the  rule,  according  to  circumstances,  and  per- 
mitted the  occupant  to  withdraw  from  the  land  the 
materials  by  which  it  was  improved.''  In  many,  and  in- 
deed in  most  cases,  that  mode  of  relief  would  be  imprac- 
ticable ;  and  Pothier,*^  proposes  to  reconcile  the  interests 


«  Society  for  the  Propagation  of  the  Gospel  v.  Wheeler,  2  Gall.  Rep.  105. 

b  2  iV.  Hamp.  R.  115. 

e  Dig.  6. 1.  38. 

<>  Traitc  du  Droit  de  Propri6ti,  No.  347. 
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of  the  several  parties,  by  allowing  the  owner  to  take  pos- 
session, upon  condition  that  the  repayment  of  those  ex- 
penditures, by  instalments,  should  remain  a  charge  upon 
the  land.*  There  are  embarrassments  and  difficulties 
in  every  view  of  this  subject ;  and  the  several  state  laws 
to  which  I  have  alluded,  do  not  indulge  in  any  of  these 
refinements.  They  require  the  value  of  the  improve- 
ments to  be  assessed,  and,  at  all  events,  to  be  paid  ;  and 
they  are  strictly  encroachments  upon  the  rights  of  pro- 
perty, as  known  and  recognized  by  the  common  law  of 
the  land.  There  were,  however,  peculiar  and  pressing 
circumstances,  which  were  addressed  to  the  equity  of 
the  law-giver,  and  led  to  the  passage  of  those  statutes,  in 
reference  to  waste  and  uncultivated  lands  in  a  new  coun- 
try, and  where  the  occupant  was  not  liable  to  any  im- 
putation of  negligence  or  dishonesty.  The  titles  to  such 
lands  had,  in  many  cases,  become  exceedingly  obscure 
and  difficult  to  be  ascertained,  by  reason  of  conflicting 
locations,  and  a  course  of  fraudulent  and  desperate  spe- 
culation ;  and  it  is  impossible  not  to  perceive  and  feel 
the  strong  equity  of  those  provisions.  But  in  the  ordi- 
nary state  of  things,  and  in  a  cultivated  country,  such 
indulgences  are  unnecessary  and  pernicious,  and 
invite  to  careless  intrusions  upon  the  *property  of  *33S 
others.  There  are  but  very  few  cases  in  which  a 
person  may  not,  with  reasonable  diligence,  and  cautious 
inquiry,  discover  whether  a  title  be  clear  or  clouded ; 
and  caveat  emptor  is  a  maxim  of  the  common  law,  which 
is  exceedingly  conducive  to  the  security  of  right  and 
title.  No  man  ought  to  be  entitled  to  these  extraordinary 
benefits  of  a  bo7icB  Jidei  possession  of  land,  unless  he  en- 


"  The  rule  in  the  Roman  law,  allowing"  to  the  bona  fide  pousessor  of  land,  com- 
pensation for  his  beneficial  repairs  and  meliorations  expended  upon  his  estate,  as 
against  the  rightful  claimant,  is  very  fully  and  learnedly  discussed  in  the  Ame- 
rican Jurist  and  Law  Magazine,  No.  4.  art.  9. 
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tered  and  improved,  in  a  case  which  appeared  to  him, 
after  dihgent  and  faithful  inquiry,  to  be  free  from  sus- 
picion. There  is  no  moral  obligation  which  should  com- 
pel a  man  to  pay  for  improvements  upon  his  own  land, 
which  he  never  authorized,  and  which  originated  in  a 
tort.*  The  provisions  of  the  Napoleon  Code  on  this  sub- 
ject have  been  adopted  in  Louisiana ;  but  it  has  been 
decided  by  the  supreme  court  of  that  state,  that  a  bona 
fide  possessor  ceases  to  be  one,  as  soon  as  the  defects  in 
his  title  are  made  known  to  him.  He  is  not  necessarily  ia 
bad  faith  from  the  time  a  suit  be  commenced,  for  he 
still  may  have  a  confidence  in  the  goodness  of  his  title.^ 
But  there  are  many  cases  in  which  the  rights  of  pro- 
perty must  be  made  subservient  to  the  public  welfare^ 
The  maxim  of  law  is,  that  a  private  mischief  is  to  be 
endured  rather  than  a  public  inconvenience.  On  this 
ground  rest  the  rights  of  public  necessity.  If  a  common 
highway  be  out  of  repair,  a  passenger  may  lawfully  go 
through  an  adjoining  private  enclosure.'^  So,  it  is 
•339  lawful  to  raze  houses  to  the  *ground  to  prevent  the 
spreading  of  a  conflagration.'^  These  are  cases  of 
urgent  necessity ;  but  private  property  must,  in  many 


»  4  Peters'  U.  S.  Rep.  101.  S.  P. 

''  In  Louisiana,  the  principle  of  compensation,  according  to  the  doctrine  of  the 
Roman  law,  has  been  adopted;  and  if  the  owner  evicts  vl  bona  fide  possessor,  he 
has  his  election  to  pay  him  the  value  of  the  materials  and  workmanship  employed 
in  putting  improvements  on  the  property,  or  to  reimburse  him  the  enhanced  value 
•which  they  confer  on  it.  Porter,  J.,  in  Daquin  v.  Coiron,  20  Martin's  Louis. 
Rep.  609.  615—620.     Packwood  v.  Richardson,  1  Ibid.  405. 

•  Absor  v.  French,  2  Show.  Rep.  28.  Young's  case,  1  Lord  Raym.  725i 
This  principle  does  not  apply  to  the  case  of  a  private  way.  The  right  is  confined 
to  public  highways  out  of  repair.  Taylor  v.  Whitehead,  Doug.  Rep.  745.  So, 
an  entry  upon  another's  land  may  be  justified  in  cases  of  overruling  necessity,  or 
to  recover  property  carried  on  another's  ground  by  the  force  of  the  elements, 
without  the  owner's  fault  or  power  to  prevent  it.  Choke,  J.,  6  Ed.  4.  7.  Dom,aC$ 
Civil  Law,  b.  2.  tit.  9.  sec.  2.  art.  3,  4.     See  infra,  p.  563. 

*  Dyer's  Rep.  36.  b.  2  Bulst.  61,  Arg.,  and  several  cases  from  the  Year 
Books,  there  cited.  Case  of  the  King's  Prerogative  v.  Sedtpetre,  12  Co,  13- 
Mouse's  cas8,  12  Coke,  63.     1  Dallat'  Rep.  363,  M'Kean,  Ch.  J. 
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Other  instances,  yield  to  the  general  interest.*     The  right 
of  eminent  domain,  or  inherent  sovereign  power,  gives  to 
the  legislature  the  control  of  private  property  for  public 
uses,   and   for  public   uses  only.''     Roads  may  be  cut 
through  the  cultivated  lands  of  individuals  without  their 
consent,  but  in  New- York  it  must  be  done  by  town  offi- 
cers of  their  own  appointment,  upon  the  previous  applica- 
tion of  twelve  freeholders  ;  and  the  value  of  the  lands, 
and  amount  of  the  damages,  must  be  assessed  by  a  jury, 
and  paid  to  the  owner.<=     So,  lands  adjoining  the  New- 
York  canals  were  made  liable  to  be  assumed  for  the  pub- 
lic use,  so  far  as  was  necessary  for  the  great  object  of  the 
canals  ;  and  provision  was  made  for  compensation  to  the 
individuals  injured,  by  the  assessment  and  payment  of  the 
damacres.^     In  these  and  other  instances  which  might  be 


a  In  the  city  of  New-York  by  statute,  (2  R.  L.  368,)  in  case  a  building  be 
destroyed  by  order  of  the  city  magistracy,  to  stop  a  conflagration,  the  city  must 
indemnify  the  owner,  unless  it  be  a  case  in  which  the  building  would  have  been 
inevitably  destroyed  by  the  fire,  if  it  had  not  been  pulled  down  or  blown  up. 
Mayor  of  New-York  v.  Lord,  17  Wendell,  285. 

b  GroHus,  b.  1.  ch.  1.  sec.  6.  Ibid.  b.  2.  eh.  14.  sec.  7.  Ibid.  h.  3.  ch.  19. 
sec.  7.— ch.  20.  sec.  7.  Pnff.  b.  8.  ch.  5.  sec.  7.  Bpik.  Quast.  Jur.  Pub.  b. 
2  1.5  Vattel,  b.  1.  ch.  20.  sec.  244.  Esprit  des  Loix,  tome  iii.  203.  Gardner 
v'  Villac^e  of  Newburgh,  2  Johns.  Ch.  Rep.  162.  Louisville  C.  &  C.  Rail  Road 
V  Chappell,  1  Rice's  S.  C.  Rep.  383.  Ce  Domaine  eminent  n'a  lieu  que  dans 
une  necessite  d  I'etat.  Pvff.  par  Barbeyrac,  Ibid.-Bien,  publics  que  apper- 
tiennent  a  I'etat,  qui  doivent  servir  pour  la  conservation  d6  I'etat,  s'appellent  le 
Domaine  de  V.Etat.  Pvff.  Hid.  sec.  8.  Here  the  distinction  is  clearly  marked 
between  the  emineiU  domain  and  the  public  domain,  or  domain  of  the  state, 
and  for  the  rights  of  the  latter  as  vested  in  the  United  States,  see  vol.  i.  257. 
But  M.  Proudhon,  in  his  Traiti  du  Domaine  Public,  makes  a  material  subdi- 
vision of  this  second  branch  of  domain,  and  applies  the  public  domain  to  that 
kind  of  property  which  the  government  holds  as  mere  trustee  for  the  use  of  the 
public,  such  as  public  highways,  navigable  rivers,  salt  springs,  &c.,  and  which  are 
not,  as  of  course,  alienable,  and  the  domain  of  the  state  which  applies  only  to 
things  in  which  the  state  has  the  same  absolute  property  as  an  individual  would 
have  in  like  cases.     See  the  American  Jurist,  No.  37.  p.  121. 

«  JV.  Y.  Revised  Statutes,  vol.  i.  p.  514,  515. 

1  The  damages  may  be  assessed  in  any  equitable  and  fair  mode,  to  be  provided 
by  law,  without  the  intervention  of  a  jury,  inasmuch  as  trial  by  jury  is  only  re. 
quired  on  issues  in  fact,  in  civU  and  criminal  cases,  In  courts  of  justice.  Beek- 
man  v.  Saratoga  and  Schenectady  RaU  Road  Co.,  3  Paige,  45.     Bonaparte  v. 
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■enumerated,  the  interest  of  the  public  is  deemed  para- 
mount to  that  of  any  private  individual;  and  yet,  even 
here,  the  constitution  of  the  United  States,  and  of  most 
of  the  states  of  the  Union,  have  imposed  agreat  and  valua- 
ble check  upon  the  exercise  of  legislative  power,  by  de- 
claring, that  private  property  should  not  be  taken  for 
public  use  without  just  compensation.  A  provision  for 
compensation  is  a  necessary  attendant  on  the  due  and 
constitutional  exercise  of  the  power  of  the  law-giver  to 
deprive  an  individual  of  his  property  without  his  consent ; 
and  this  principle,  in  American  constitutional  jurispru- 
dence, is  founded  in  natural  equity,  and  is  laid  down 
by  jurists  as  an  acknowledged  principle  of  universal 
Jaw,* 


C.  &  A.  Rail  Road  Co.,  1  Baldwin's  C.  C.  U.  S.  Rep.  205.  Rail  Road  Com- 
pany V.  Davis,  2  Dev.  ^  Bait.  N.  C.  Sup.  C.  Rep.  451.  464.  Willyard  v. 
Hamilton,  7  Ohio  R.  115.  LouisN-ille  C.  &  C.  Rail  Road  v.  Chappell,  1  Rice'f 
S.  C.  Rep.  38.3. 

»  Grotius,  De  Jure  B.  4-  P.  b.  3.  ch.  19.  sec.  7.— ch.  20.  sec.  7.  Puff.  De 
Jure  Nat.  et  Gent.  b.  8.  ch.  5.  sec.  3.  7.  Bynk.  Quasi.  Jur.  Pub.  b.  2.  ch.  15-. 
Vaitel,  b.  1.  ch.  20.  sec.  244.  The  better  opinion  is,  that  the  compensation,  or 
offer  of  it,  must  precede  or  be  concurrent  with  the  seizure  and  entry  upon  private 
property  under  the  authority  of  the  state.  The  government  is  bound,  in  such 
cases,  to  provide  some  tribunal  for  the  assessment  of  the  compensation  or  indem- 
nity, before  which  each  party  may  meet  and  discuss  their  claims  on  equal  terms ; 
and  if  the  government  proceed  without  taking  these  steps,  their  officers  and 
agents  may  and  ought  to  be  restrained  by  injunction.  The  process  of  injunction 
was  granted  by  the  court  of  chancery  in  Gardner  v.  Village  of  Newburgh,  and  it 
was  also  sustained  by  the  supreme  court  of  Louisiana  in  a  like  case.  2  Johns. 
Ch.  Rep.  162.  Henderson  v.  Mayor,  &c.,  of  New-Orleans,  5  Miller's  Louis. 
Rep.  416.  The  civil  code  of  Louisiana,  art.  489,  had  declared  that  there  must 
be  the  previous  indemnity,  and  so  did  the  Code  Napoleon,  art.  545,  and  the 
constitutional  charter  of  Louis  XVIII.  The  provision  in  our  American  consti- 
tutions is  essentially  the  same,  though  not  in  the  same  words  precisely,  and  it 
would  seem  to  require  the  same  construction.  Several  of  them  declare  that 
private  property  shall  not  be  taken  for  public  uses  without  full  compensation 
being  made.  The  settled  and  fundamental  doctrine  is,  that  government  has  na 
right  to  take  private  property  for  public  purposes  without  giving  a  just  compen- 
sation; and  it  seems  to  be  necessarily  implied,  that  the  indemnity  should,  in 
cases  which  will  admit  of  it,  be  previously  and  equitably  ascertained,  and  be 
ready  for  reception  concurrently  in  point  of  time  with  the  actual  exercise  of  the 
right  of  eminent  domain-     But  it  is  not  to  be  understood  that  a  statute  assuming, 
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It  undoubtedly  must  rest,  as  a  general  rule,  in  the  wis- 
dom of  the  legislature,  to  determine  when  public  uses 


private  property  for  public  purposes,  without  compensation,  is  absolutely  void, 
so  as  to  render  all  persons  acting  in  execution  of  it  trespassers.  Some  of  the 
judicial  dicta  seem  to  go  that  length,  but  others  do  not.  12  Serg.  S^  Rawle, 
366.  372.  20  Johns.  Rep.  745.  In  Core  v.  Thompson,  6  Wendell,  634,  it 
■was  held  that  neither  the  payment  nor  the  assessment  need  precede  the  opening 
of  a  road  over  the  land  of  an  individual.  The  compensation  may  have  been 
provided  for  without  constituting  part  and  parcel  of  the  act  itself,  and  I  think  the 
more  reasonable  and  practicable  construction  to  be,  that  the  statute  would  be 
prima  facie  good  and  binding,  and  sufficient  to  justify  acts  done  under  it,  until 
the  party  was  restrained  by  judicial  process,  founded  on  the  paramount  authority 
of  the  constitution. 

In  Bonaparte  v.  C.  &.  A.  Rail  Road  Co.,  1  Baldwin's  C.  C.  U.  S.  Rep.  205, 
it  was  held,  that  a  law  taking  private  property  for  public  use,  without  providing 
for  compensation,  was  not  void,  for  it  may  be  done  by  a  subsequent  law.  But 
the  execution  of  the  law  will  be  enjoined,  until  the  provision  be  made,  and  the 
])ayment  ought  to  be  simultaneous  with  the  actual  appropriation  of  the  property. 
It  is  admitted  that  even  a  statute  franchise,  as  a  toll  bridge  or  road,  must  yield 
to  the  sovereign  right  of  eminent  domain,  and  may  be  impaired  or  taken  away, 
and  appropriated  to  public  uses  whenever  the  public  exigencies  require  it,  for  a 
franchise  is  fixed  and  determinate  property ;  but  it  must  be  on  the  condition  of 
making  just  compensation  to  the  proprietors.  Even  if  the  damage  be  merely 
consequential  or  indirect,  as  by  the  erection  of  a  new  and  rival  franchise  in  a 
case  required  by  public  necessities,  the  same  compensation  is  due,  and  the  cases 
of  Thurston  v.  Hancock,  12  Mass.  R.  220,  and  Callender  v.  Marsh,  1  Pick.  R. 
418,  are  erroneous,  so  far  as  they  contravene  such  a  palpably,  clear  and  just  doc- 
trine. If  A.  be  the  owner  of  a  mill,  and  the  legislature  authorize  a  diversion  of 
the  water  course  which  supplies  it,  whereby  the  mill  is  injured  or  ruined,  is  not 
that  a  consequential  damage  to  be  paid  for  ?  The  solid  principle  is  too  deeply 
rooted  in  law  and  justice  to  be  shaken.  Gardner  v.  Village  of  Newburgh, 
2  Johnson's  Ch.  R.  139.  Story,  J.,  in  Charles  River  Bridge  v.  Warren  Biidge, 
11  Peters'  R.  638.  641.  In  Rail  Road  Company  v.  Davis,  2  Dev.  ^  Batt.  N. 
C.  Rep.  451,  it  was  held,  that  payment  of  the  compensation  and  the  assessment 
of  the  qnonttan  might  be  made  subsequently,  and  need  not  necessarily  precede 
the  entry  and  possession,  under  the  statute  authority  ;  and  that  the  legislature 
was  not  restricted  to  a  mere  easement  in  the  property,  but  might  take  the  entire 
interest  of  the  individual,  if  it  deemed  the  public  exigency  to  require  it,  and  that 
though  a  rail-road  company  be  a  private  corporation,  and  its  outlays  and  emolu- 
ments private  property,  yet  the  road  is  a  public  highway  and  for  public  uses,  and 
the  absolute  property  may  be  vested  in  the  company.  The  questions  in  that 
case  were  ably  discussed  in  the  opinion  delivered  by  Ch.  J.  Ruffin,  and  if  the 
doctrine  of  the  court  should  be  deemed  rather  latitudinary  in  respect  to  the  legis- 
lative right  of  eminent  domain,  it  is  to  be  observed  that  the  constitution  of  N. 
Carolina  has  no  express  provision,  declaring  that  "  private  property  shall  not  be 
taken  for  public  uses  without  just  compensation."  But  though  it  be  not  a  con- 
stitutional principle,  yet  the  principle  exists  with  stringent  force  independent  of 
any  positive  provision. 
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require  the  assumption  of  private  property ;  but  if  they 
should  take  it  for  a  purpose  not  of  a  public  nature,  as  if 
the  legislature  should  take  the  property  of  A.  and  give 
it  to  B.,  or  if  they  should  vacate  a  grant  of  property,  or 
of  a  franchise,  under  the  pretext  of  some  public  use  or 
service,  such  cases  would  be  gross  abuses  of  their  dis- 
cretion, and  fraudulent  attacks  on  private  right,  and  the 
law  would  clearly  be  unconstitutional  and  void.*     Real 


The  exercise  of  the  legislative  power  of  eminent  domain  was  learnedly  discussed 
in  the  case  of  Bloodgood  v.  M.  &  H.  Rail-road  Company,  14  Wendell,  51.  S. 
C.  18  lb.  1 ;  and  it  was  held  by  the  court,  in  the  last  resort  on  error,  that  the 
legislature  might  authorize  rail-road  companies  to  enter  upon  and  appropriate  pri- 
vate property  in  land  for  the  use  of  the  road,  so  far  as  it  became  indispensably 
necessary  for  the  pui-pose  of  the  road;  provided,  provision  be  made  in  the  act  for 
the  assessment  and  payment  to  the  owner  of  the  damages  incuned.  If  the  provi- 
sion was  made,  it  was  held  to  be  sufficient,  and  that  the  damages  need  not  be  ac- 
tually ascertained  and  paid  previous  to  the  entrj'  and  appropriation  of  the  property. 
This  is  the  construction  given  to  English  statutes  in  like  cases,  and  fi-equently,  as 
Lord  Denman  observed,  the  amount  of  compensation  cannot  be  ascertained  until 
the  work  is  done.  Lister  v.  Lobley,  7  Adol.  ^^  Ellis,  124.  It  rests  with  the 
legislature  to  judge  of  the  cases  which  require  the  operation  of  the  right  of  eminent 
domain,  and  it  may  be  applied  to  the  case  of  roads,  turnpikes,  rail-ways,  canals, 
fenies,  bridges,  &c.,  provided  there  be,  in  the  assumption  of  the  property,  evident 
utility  and  reasonable  accommodation,  as  respects  the  public.  Cotrill  v.  Myrick,  3 
Fairfield,  222.  Dyer  v.  The  Tuscaloosa  Bridge  Company,  2  Porter's  R.  296. 
Harding  v.  Goodlett,  3  Yerger,  41.  Chancellor  Walworth,  in  18  Wendell,  14, 
15.  The  supreme  court  of  Massachusetts  in  Boston  Water  Power  Co.  v.  Bos- 
ton and  Worcester  RaU-Road  Co.,  January,  1840,  held  that  the  right  of  eminent 
domain  might  be  exercised  in  the  case  of  franchises  as  well  as  of  personal  property, 
in  proper  cases,  and  on  making  due  compensation.  There  is  no  doubt  of  it. 
Property  in  a  franchise  is  not  more  sacred  than  private  property  in  land  under  a 
patent,  and  the  principle  was  declared  in  the  case  of  Bonaparte  above  mentioned. 
The  doctrine  of  the  case  in  14  and  18  Wendell,  appears  to  settle  this  principle  of 
constitutional  law  upon  a  reasonable  and  practicable  foundation.  See  also  the  strong 
and  clear  case  of  the  Louisville  C.  &  C.  Rail-road  Co.  v.  Chappel,  1  Rice's  S. 
.■C.  Rep.  383,  to  the  same  point. 

The  principle  of  not  taking  private  property  for  public  uses,  without  due  com- 
pensation to  the  ov^'ner,  has  become  an  acknowledged  one  in  the  Scotch  law,  and 
is  to  be  found  in  the  British  statute  of  1  &  2  William  IV.  c.  43,  relative  to  roads 
and  highways.     Bell's  Principles  of  the  Lmo  of  Scotland,  p.  173,  174. 

»  Wilkinson  v.  Leland,  2  Peters'  U.  S.  Rep.  658.  Varick  v.  Smith,  5  Paige, 
146,  147.  159,  160.  S.  P.  The  opinion  of  the  vice-chancellor  in  the  last  case, 
contained  a  spirited  vindication  of  the  constitutional  sanctity  of  private  property, 
against  the  abuses  of  the  right  oi  eminent  domain.  See  also,  the  able  and  elabo- 
jate  opinion  of  Chancellor  Bibb,  of  the  Louisville  chancery  court  in  Kentucky,  in 
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property,  and  the  rights  and  privileges  of  private  corporate 
bodies,  are  all  held  by  grant  or  charter  from  government; 
and  it  would  be  a  violation  of  contract,  and  repugnant  to " 
.  the  constitution  of  the  United  States,  to  interfere  with  pri- 
vate property,  except  under  the  limitations  which  have 
been  mentioned. 

But  though  property  be  thus  protected,  it  is  still  to  be 
understood,  that  the  law-giver  has  a  right  to  prescribe 
the  mode  and  manner  of  using  it,  so  far  as  may  be  neces- 
sary to  prevent  the  abuse  of  the  right,  to  the  injury  or 
annoyance  of  others,  or  of  the  public.  The  government 
may,  by  general  regulations,  interdict  such  uses  of  pro- 
perty as  would  create  nuisances,  and  become  dangerous 
to  the  lives,  or  health,  or  peace,  or  comfort  of  the  citi- 
zens.    Unwholesome  trades,  slaughter  houses,  operations 


the  case  o?  Apple  gate  and  others  v.  Lexington  and  Ohio  Rail-Road  Company, 
decided  in  November,  1S38,  in  which  case  an  injunction  was  granted  after  argu- 
ment, enjoining  the  defendants  from  running  cars  and  carriages,  by  steam  or  other- 
wise, upon  their  rail-road  along  the  main  street  in  the  city  of  Louisville.     It  was 
adjuged  to  be  a  common  nuisance  with  sjjecial  damage,  a  purpresture  amounting 
to  a  nuisance,  and  a  disturbance  of  easements  annexed  by  grant  to  private  estates, 
and  of  privileges  secured  by  statute ;  and  that  the  right  of  eminent  domain,  did 
not  authorize  the  legislature  to  delegate  to  any  private  person  or  company,  the 
lawful  power  of  disturbing  private  right  and  property  for  their  own  use  and  emolu- 
ment.    But  this  decree  was  afterward  reviewed  in  the  Kentucky  court  of  appeals 
and  modified,  and  the  injunction  against  the  running  of  cars  on  the  railway  on 
Main  street,  in  the  city  of  Louisville,  by  the  Lexington  and  Ohio  Rail-Road  Com- 
pany, dissolved.     The  court  of  appeals,  in  the  strong  opinion  delivered  by  Chief 
Justice  Robertson,  declared,  that  uj^on  the  facts  in  the  case,  the  running  of  rail-cars 
by  horses  or  steam  through  the  street  was  not  a  nuisance,  but  conducive  to  the 
public  interest  and  the  prosperity  of  Louisville — that  the  legislature  could  constitu- 
tionally exert  her  eminent  domain,  in  taking  private  property  for  public  use,  through 
the  instrumentality  of  a  rail-road  company — that  private  corjiorations,  establishing 
turnpikes  and  rail-roads,  may,  in  this  respect,  be  deemed  public  agents,  and  may 
take  private  property  for  public  uses  on  making  just  compensation — that  no  com- 
pensation was  requisite  in  this  case,  as  the  street  was  dedicated  to  public  uses, 
and  the  rail-road,  with  locomotive  steam  cars,  was  no  nuisance  or  purpresture, 
not  inconsistent  with  the  object  of  the  street,  which  was  otherwise  in  full  use  as  a 
public  highway — that  though  the  grant  from  the   corporation  of  the  privilege 
of  rrtaking  a  railway  through  the  street,  might  be  productive  of  some  inconvenience, 
it  was  greatly  overbalanced  by  the  pubHc  benefit,  resulting  from  the  use  of  the 
rail-cars.     Lexington  and  Ohio  Rail-Road  v.  Applegate,  8  Dana's  R.  289. 
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offensive  to  the  senses^  the  deposit  of  powder,  the  build- 
ing with  combustible  materials,  and  the  burial  of  the  dead, 
may  all  be  interdicted  by  law,  in  the  midst  of  dense 
masses  of  population,  on  the  general  and  rational  princi- 
ple, that  every  pers'on  ought  so  to  use  his  property  as  not 
to  injure  his  neighbours,  and  that  private  interests  must 
be  made  subservient  to  the  general  interest  of  the  com- 
munity.^ 


a  Puff.  b.  8.  ch.  5.  sec.  3.  Vattel,  b.  1.  ch.  20.  sec.  246.  255.  Cowp.  Rep. 
269.  Com.  Dig.  tit.  Sy-Lato,C.  Willes' Rep.ZSS.  The  corporation  of  New- 
York  V-  Coates,  7  CoioeiCs  Rep.  585. 


'^ 


LECTURE  XXXV. 

OF    THE    NATURE    AND    VARIOUS    KINDS    OF    PERSONAL 

PROPERTY. 

Personal  property  usually  consists  of  things  tem- 
porary and  moveable,  but  includes  all  subjects  of  property 
not  of  a  freehold  nature,  nor  descendible  to  the  heirs  at 

law.'' 

The  division  of  property  into  real  and  personal,  or 
moveable  and  immoveable,  is  too  obvious  not  to  have 
existed  in  every  system  of  municipal  law.  Except,  how- 
ever in  the  term  of  prescription,  the  civil  law  scarcely 
made  any  difference  in  the  regulation  of  real  and  per- 
sonal property.  But  the  jurisprudence  of  the  middle 
ages  was  almost  entirely  occupied  with  the  government 
of  real  estates,  which  were  the  great  source  of  political 
power,  and  the  foundation  of  feudal  grandeur.  In  con- 
sequence of  this  policy,  a  technical  and  very  artificial 


a  It  includes  not  only  every  thing  moveable  and  tangible  which  can  be  the  sub- 
ject of  property,  but  may  include  things  quasi-moveable,  as  tenants'  fixtures  and 
quasi-tangible,  as  choses  in  action.  Spontaneous  productions  and  fruUs  of  the 
earth  while  ungathered,  are  considered  as  belongii.g  to  the  freehold,  and  descend 
to  the  heir.  Com.  Di^:  tit.  Biens,  H.  3. ;  but  they  are  liable  to  distress  for  rent 
and  on  execution  asch;ttels.  See  tnfra,^ol  iii.  p.  477.  479.  The  products  of 
annual  planting  and  cultivation,  or  the  fructus  industriw,  as  for  instance,  a 
growing  crop,  are  also  so  far  deemed  personal  property,  that  tbeyn, ay  be  dis- 
trained, or  sold  by  the  owner,  or  taken  on  execution  as  such.  Craddock  v.  Kid- 
dlesbarger,  2  Dana's  Ken.  Rep.  206,  207.  Vide  infra,  vol.  iv.  p.  407,  4faS,  as 
to  the  rule  on  that  subject  between  vendor  and  vendee.  Shares  in  coqoorations 
holding  real  estate  are  nevertheless,  personal  property,  and  this  is  the  general  doc- 
trine of  American  law.     Hilliard'sAbr.  vol.  1.  18. 

Vol.  II.  54 
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system  was  erected,  upon  which  the  several  gradations 
of  title  to  land  depended.  Chattels  were  rarely  an  ob- 
ject of  notice,  either  in  the  treatises  or  reports  of  the 
times,  prior  to  the  reign  of  Henry  VI.*  They  continued 
in  a  state  of  insignificance  until  the  revival  of  trade  and 
manufactures,  the  decline  of  the  feudal  tenures,  and  the 
increase  of  industry,  wealth  and  refinement,  had  contri- 
buted to  fix  the  affections  upon  personal  property,  and  to 
render  the  acquisition  of  it  an  object  of  growing  solici- 
tude. It  became,  of  course,  a  subject  of  interesting  dis- 
cussion in  the  courts  of  justice  ;  and  being  less  com- 
*342  plicated  in  *its  tenure,  and  rising  under  the  influ- 
ence of  a  liberal  commerce,  and  more  enlightened 
maxims,  it  was  regulated  by  principles  of  greater  sim- 
plicity, and  more  accurate  justice.  By  a  singular  revo- 
lution in  the  history  of  property  and  manners,  the  law  of 
chattels,  once  so  unimportant,  has  grown  into  a  system, 
which,  by  its  magnitude,  overshadows,  in  a  very  con- 
siderable degree,  the  learning  of  real  estates. 

I.  Chattel  is  a  very  comprehensive  term  in  our  law, 
and  includes  every  species  of  property  which  is  not  real 
estate,  or  a  freehold.  The  most  leading  division  of  per- 
sonal property  is  into  chattels  real  and  chattels  personal. 
Chattels  real,  are  interests  annexed  to  or  concern  the 
realty,  as  a  lease  for  years  of  land  ;  and  the  duration  of 
the  term  of  the  lease  is  immaterial,  provided  it  be  fixed 
and  determinate,  and  there  be  a  reversion  or  remainder 
in  fee  in  some  other  person.''  It  is  only  personal  estate 
if  it  be  for  a  thousand  years."^  Falling  below  the  cha- 
racter and  dignity  of  a  freehold,  it  is  regarded  as  a  chattel 
interest,  and  is  goyerned  and  descendible  in  the  same 


*  Reeve^s  History  of  the  English  Lara,  vol.  iii.  p.  15.  369. 
b  Co.  Litt.  118.  b.     2  Blacks.  Com.  386. 

•  Co.  Litt.  46.  a.    Ceise  of  Gay,  5  Mass.  Rep.  419.     Brewster  v.  Hill,  1  N. 
H.  Rep.  350. 
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manner.     It  does  not  attend  the  inheritance,  for,  in  that 
case,  it  would  partake  of  the  quality  of  an  estate  in  fee. 
There  are,  also,  many  chattels,  which,  though  they  be 
even  of  a  moveable  nature,  yet,  being  necessarly  attached 
to  the  freehold,  and  contributing  to  its  value  and  enjoy- 
ment, go  along  with  it  in  the  same  path  of  descent,  or 
alienation.     This  is  the  case  with  the  deeds  and  other 
papers  which  constitute  the  muniments  of  title  to  the  m- 
heritance  f  and  also  with  shelves  and  family  pictures,  in 
a  house,  and  the  posts  andrails  of  enclosures."     So,  also, 
it  is  understood,  that  pigeons  in  a  pigeon  house,  deer 
in  a  park,  and  fish  in  an  artificial  pond,  go  with 
*the  inheritance  as  heir  looms  to  the  heir.-^     But  heir  *343 
looms  are  a  class  of  property  distinct  from  fixtures, 
and  in  modern  times,  for  the  encouragement  of  trade  and 
manufactures,  and  as  between  landlord  and  tenant,  many 
things  are  now  treated  as  personal  property,  which  seem, 
in  a  very  considerable  degree,  to  be  attached  to  the  free- 
hold.    The  law  of  fixtures  is  in  derogation  of  the  ori- 
ginal rule  of  the  common  law,  which  subjected  every  thing 
affixed  to  the  freehold  to  the  law  governing  the  freehold ; 
and  it  has  grown  up  into  a  system  of  judicial  legislation, 
so  as  almost  to  render  the  right  of  removal  of  fixtures  a 
general  rule,  instead  of  being  an  exception.     The  gene- 
ral rule,  which  appears  to  be  the  result  of  the  cases,  is, 
that  things  which  the  tenant  has  affixed  to  the  freehold, 
for  the  purposes  of  trade  or  manufactures,  may  be  re- 
moved, when  the  removal  is  not  contrary  to  any  prevail- 


»  Lord  Coke  said,  that  charters,  or  muniments  of  title,  might  be  entailed. 
Co.  Liu.  20.  a.  In  the  Scotch  law,  a  jewel  or  picture  may  be  entaUed.  2  Bells 
Com.  2.  Heritable  bonds  and  gi-ound  rents  follow  the  freehold.  2  I^^^-^' 
The  tenant  for  life  is  prima  facie  entitled  to  retain  the  custody  of  the  title  deeds, 
and  the  remainder-man  is  not  entitled  to  call  them  out,  except  for  some  specific 
purpose.     ShB.w  v.Shnw,  12  Price's  Exch.  Rep.  163. 

b  Herlakenden's  case,  4  Co.  61.  Cooke's  case,  Moore's  Rep.  177.  pi.  ^15. 
Liford's  case,  11  Co.  50.  b. 

«  Co.  Litt.  8.  a.  .  ^ 
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ing  usage,  or  does  not  cause  any  material  injury  to  the 
estate,  and  which  can  be  removed  without  losing  their 
essential  character  or  value  as  personal  chattels.^  Thus, 
things  set  up  by  a  lessee,  in  relation  to  his  trade,  as  fats, 
coppers,  tables,  and  partitions,  belonging  to  a  soap  boiler;?* 
may  be  removed  during  the  term.  The  tenant  may  take 
away  chimney  pieces,  and  even  wainscot,  if  put  up  by 
himself  y'=  or  a  cider  mill  and  press  erected  by  him  on  the 
landj^*  or  a  pump  erected  by  him,  if  removable  without 
material  injury  to  the  freehold.^  So,  a  building  resting 
upon  blocks,  and  not  let  into  the  soil,  has  been  held  a 
mere  chattel/  A  post  windmill,  erected  by  the  tenant,^ 
and  machinery  for  spinning  and  carding,  though  nailed 

to  the  floor,''  and  copper  stills,  and  distillery  appa- 
*344  ratus,  and  potash  kettles,  though  *fixed,  or  set  on 

arches,'  are  held  to  be  personal  property.  On  the 
other  hand,  iron  stoves,  fixed  to  the  brick  work  of  the 
chimneys  of  a  house,  have  been  adjudged  to  pass  with 
the  house,  as  part  of  the  freehold,  in  a  case  where  the 
house  was  set  off  on  execution  to  a  creditor.''     But  in 


»  Trappes  v.  Harter,  3  Tijrwhiti's  Rep.  603. 

•>  Poole's  case,  1  Salk.  Rep.  3G8.  Kettles  and  boilers  in  a  tannery  and  stills 
in  a  distillery  aie  not  fixtures,  but  personal  property.  1  Missouri  R.  508.  3  Ibid. 
207. 

"  Ex  parte  Quincy,  1  Atk.  Rep.  477. 

*  Holmes  v.  Tremper,  20  Johns.  Rep.  29. 

*  Gi-jTTies  V.  Boweren,  4  Moore  cjj'  Payne,  143.     6  Bing.  Rep.  437. 
f  Naylor  V.  Collinge,  1  Tannt.  Rep.  21. 

s  The  King  v.  Londonthorpe,  6  Term  Rep.  377.  See,  also,  The  King  y. 
Inhabitants  of  Otlcy,  1  B.  4-  Adoiph.  IGl.  In  Maine,  this  notion  of  moveable 
fixtures  was  carried  so  far,  as  to  allow  an  action  of  trover  for  a  sawmill  built  by 
A.  on  the  land  of  B.,  with  his  consent,  when  occupation  was  refused.  Russell 
V.  Richards,  1  Fairfield's  Rep.  429.  So,  in  England  a  wooden  bam  erected  on 
a  foundation  of  brick  and  stone,  is  not  a  fi.xture,  and  may  be  removed  by  the 
tenant,  and  trover  will  lie  for  it.     Wansbrough  v.  Moton,  4  Adolp.  Sf  Ellis,  884. 

''  Creson  v.  Stout,  17  Johns.  Rep.  116.  Tobias  v.  Frances,  3  Vermont  Rep. 
425.     Taffe  v.  Warnick,  3  Blackf.  Lid.  R.  111. 

'  Reynolds  v.  Shutter,  5  Cou-en's  Rep.  323.  Raymond  v.  White,  7  Ibid. 
318.     Whetherbee  v.  Foster,  5  Vermont  Rep.  136. 

^  Goddard  v.  Chase,  7  Mass.  Rep.  432. 
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another  case  in  the  same  court,  between  mortgagor  and 
mortgagee,  the  possessor,  on  the  termination  of  that  re- 
lation, was  allowed  to  take  down  and  carry  away  build- 
ings erected  by  him  on  the  land,  and  standing  on  posts, 
and  not  so  connected  with  the  soil  but  that  they  could  be 
removed  without  prejudice  to  it.'"*  The  tenant  may  also 
remove  articles  put  up  at  his  own  expense  for  ornament 
or  domestic  convenience,  unless  they  be  permanent  addi- 
tions to  the  estate,  and  so  united  to  the  house  as  mate- 
rially to  impair  it,  if"  removed,  and  when  the  removal 
would  amount  to  a  waste.  The  right  of  removal  will 
depend  upon  the  mode  of  annexation  of  the  article,  and 
the  effect  which  the  removal  would  have  upon  the  pre- 
mises.'^ 

Questions  respecting  the  right  to  what  are  ordinarily 
called  fixtures,  or  articles  of  a  personal  nature  af- 
fixed to  *the  freehold, •=  principally  arise  between  *345 


*  Taylor  v.  Townsond,  8  Mass.  R.  411.  ■      - 

*>  Buckland  v.  Buttcrfield,  2  Brod.  Sf  Bing.  54.  In  Burgc''s  Com.  on  Colo- 
nial and  Foreign  Lairs,  vol.  ii.  p.  G — 31,  the  rules  respecting  fixtures,  not  only 
in  the  English  law  but  in  the  civil  law  and  the  codes  of  other  nations,  are  col- 
lected. See  also,  Treatise  on  Fixtures,  by  Amos  &  Ferard,  cli.  2.  sec.  3,  4. 
This  valuable  treatise  has  collected  the  numerous  cases  on  the  subject  of  fixtures, 
and  traced  and  stated  the  subtle  distinctions  arising  therein,  with  clearness  and 
nccuracy.  Under  the  head  of  ornamental  fixtures,  hangings,  tapestry,  and  pier- 
glasses,  marble  or  other  ornamental  chimney  pieces,  marble  slabs,  window  blinds, 
and  wainscots  fastened  with  screws,  have  been  included  ;  and,  under  the  head  of 
articles  put  up  by  the  tenant,  for  domestic  use  and  convenience,  and  allowed  to 
be  removed  during  the  term,  are  enumerated  grates,  stoves,  iron  backs  to  chim- 
neys, fixed  tables,  furnaces,  coppers,  coffee  mills,  malt  mills,  jacks,  cupboards, 
iron  ovens,  &c.  Ibid.  In  the  case  of  Blood  v.  Richardson,  in  the  New-York 
superior  court  of  common  pleas,  in  1831,  the  tenant  was  held  to  bo  entitled  to 
remove  a  grate  and  other  fixtures  put  up  by  him  for  his  own  accommodation ; 
and  in  Gaffield  v.  Hapgood,  17  Pick.  R.  192,  a  fire-frame  fixed  in  the  fire-place 
was  held  to  be  a  fixture  removable  by  the  tenant  during  the  term.  The  law  of 
fixtures,  in  its  application  to  the  relation  of  landlord  and  tenant,  partakes  of  the 
liberal  and  commercial  spirit  of  the  times. 

<=  It  was  said  by  the  barons,  in  Sheen  v.  Rickio,  Best's  Exch.  R.,  East.  Term, 
1839,  that  fixtures  do  not  necessarily  mean  things  affixed  to  the  freehold.  It 
only  moans  something  fixed  to  another,  and  which  the  tenant  has  the  power  of 
removing.  But  I  apprehend  that  the  ordinary  meaning  is  the  appropriate  and 
legal  meaning,  and  which  is  things  Jixcd  in  a  greater  or  less  degree  to  the 
realty. 
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three  classes  of  persons :  1.  Between  heir  and  ex- 
ecutor ;  and  there  the  rule  obtains  with  the  most  rigour 
in  favour  of  the  inheritance,  and  against  the  right  to  con- 
sider as  a  personal  chattel  any  thing  which  has  been  af- 
fixed to  the  freehold.^  2.  Between  the  executor  of  the 
tenant  for  life,  and  the  remainder-man  or  reversioner; 
and  here  the  right  to  fixtures  is  considered  more  favour- 
ably for  the  executors.  3.  Between  landlord  and  tenant ; 
and  here  the  claim  to  have  articles  considered  as  personal 
propert}'-,  is  received  with  the  greatest  latitude  and  in- 
dulgence. 4.  There  is  an  exception  of  a  broader  extent 
in  respect  to  fixtures  erected  for  the  purposes  of  trade, 
and  the  origin  of  it  may  be  traced  back  to  the  d awnings 
of  modern  art  and  science.''  Lord  Ellenborough,  in 
Elwes  V.  Maw,'^  went  through  all  the  cases  from  the  time 
of  the  Year  Books,  and  the  court  concluded,  that  there 
was  a  distinction  between  annexations  to  the  freehold  for 
the  purposes  of  trade  or  manufacture,  and  those  made  for 
the  purposes  of  agriculture  ;  and  the  right  of  the  tenant 
to  remove  was  strong  in  the  one  case,  and  not  in  the 
other.  It  was  held,  that  an  agricultural  tenant  who  had 
erected,  for  the  convenient  occupation  of  his  farm,  seve- 
ral buildings,  was  not  entitled  to  remove  them.  Had 
the  erections  been  made  for  the  benefit  of  trade  or  manu- 
factures, there  would  seem  to  have  been  no  doubt  of  the 


»  The  Neio-York  Revised  Statutes,  vol.  ii.  p.  83.  sec.  6,  7,  8,  declare,  that 
things  annexed  to  the  freehold,  or  to  any  building-,  for  the  purpose  of  trade  or 
manufacture,  and  not  fixed  into  the  wall  of  a  house,  so  as  to  be  essential  to  its 
support,  go  to  the  executor  as  assets ;  and  that  all  other  things  annexed  to  the 
freehold,  descend  to  the  heir  or  devisee. 

*>  20  Hen.  VII.  13.  a.  and  b.  pi.  24.  The  exception,  in  that  case,  vsras  allowed 
in  favour  of  a  baker  and  a  dyer  affixing  furnaces  or  vats,  or  vessels  pur  occupier 
son  occupations.  But  the  exception  in  favour  of  such  trades  was  almost  too 
liberal  for  the  age;  and  we  find,  that  in  the  following  year,  21  Hen.  VII.  27,  it 
was  narrowed  to  things  fixed  to  the  ground,  and  not  to  the  walls  of  the  j'rincipal 
building. 

-=  ^EasfsRep.M. 
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rio^ht  of  removal.  The  strict  rale  as  to  fixtures, 
that  applies  between  heir  and  executor,  *applies  *346 
equally  as  between  vendor  and  vendee ;  and  grow- 
ing crops,  manure  lying  upon  the  land,  and  fixtures 
erected  by  the  vendor  for  the  purpose  of  trade  and  manu- 
factures, as  potash  kettles  for  manufacturing  ashes,  pass 
to  the  vendee  of  the  land.^  Fixtures  go  along  with  the 
premises  to  a  lessee,  if  no  reservation  be  made  at  the 
time  of  the  contract  ;'^  and  the  tenant  must  remove  fix- 
tures put  up  by  him  before  he  quits  the  possession  on  the 
expiration  of  his  lease.'^  If  not  removed  during  the  term, 
they  become  the  property  of  the  landlord.*^ 

It  has  been  strongly  questioned  by  high  authority,^ 


a  Spencer,  Ch.  J.,  in  Holmes  v.  Tremper,  20  Johns.  Rep.  30.     Hare  v.  Hor- 
ton   2  Neville  Sr  Manning,  428.     Miller  v.  Plumb,  6  Coicen's  Rep.  66o.     Kir- 
wan  V.  Latour,  1  Harr.  ^S'  Johns.  239.     Kittredge  v.   Woods,   3   N.  H.  Rep. 
603      Oves  V.  Ogelsby,  7  Watts,  106.     Though  fructns  industnales  pass  trom 
the  intestate  to  his  personal  representatives,  yet  under  a  devise  or  conveyance  of 
the  land  they  pass  to  the  devisee  or  vendee.     The  main  mill  wheel  and  gearing 
of  a  factory,  and  necessary  to  its  operation,  are  held  to  be  fixtures  and  real  estate 
in  favour  of  the  right  of  dower,  as  against  the  heir.     Powell  v.   Monson  and 
Brimfield  Manufacturing  Company,  3  Mason^s  Rep.  459.     Such  machinery  will 
also  pass  to  the  vendee  as  against  the  vendor.     FaiTar  v.  Stackpole,  6  Green- 
leafs  Rep.  154.     So,  manufacturing  machinery  and  fixtures  will  pass  to  a  mort- 
ga-ee,  as  part  and  parcel  of  the  inheritance,  in  like  manner  as  they  pass  to  a 
vendee.     Lord  Hardwicke,  in  Ryall  v.  Rolle,  1  Atk.  Rep.  175.     Union  Bank  v. 
Emerson,  15  Mass.  Rep.  159.     Amos  ^^  Ferard  on  Fixtures,  189.  191.     They 
are  parcel  of  the  inheritance.     Farrant  v.  Thompson,  5  B.  4'  Aid.  826.     But  in 
Swift  V.  Thompson,  9  Con7i.  Rep.  63,  machinery  in  a  cotton  factory  attached  to 
the  buildino-  so  far  as  to  keep  the  machinery  steady,  and  which  could  be  removed 
without  injury  to  the  building  or  the  machinery,  was  held  to  be  personal  pro- 
perty, as  respects  creditors  and  purchasers.    The  case  of  Gale  v.  Ward,  14  Mass. 
R.  352,  went  also  to  the  same  point, 
b  Colegrave  v.  Dies  Santos,  2  Barnw.  8f  Cress.  76. 

c  Gibbs,  Ch.  J.,  in  Lee  v.  Risdon,  7  Taunt.  Rep.  183.  Ex  parte  Qumcy,  1 
Atk.  Rep.  477.  2  Barnw.  ^-  Cress,  supra.  Poole's  case,  1  Salk.  Rep.  368. 
Penton  v.  Robart,  2  East's  Rep.  88.  ,         •  ,    i, 

1  Lyde  V.  Russel,  1  B.  4-  Adolphns,  394.     The  French  law  coincides  with  the 
En<^lish  in  respect  to  fixtures  made  for  embellishment.     The  tenant  may  remove 
them,  provided  they  can  be  removed  without  being  destroyed,  and  without  dete- 
riorating the  premises.     Lois  des  Batimens,  par  Le  Page,  tome  u.  p.  190.  .05, 
«  Van  Ness  v.  Pacard,  2  Peters'  U.  S.  Rep.  137. 
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whether  erections  for  agricultural  purposes  ought  not,  in 
this  country,  to  receive  the  same  protection  in  favour  of 
the  tenant  as  those  fixtures  made  for  the  purposes  of  trade, 
manufactures,  or  domestic  convenience.  They  may  be 
necessary  for  the  beneficial  enjoyment  of  the  estate,  and 
the  protection  of  its  produce  ;  and  public  policy  and  the 
interest  of  the  owner  of  the  soil,  are  equally  promoted  by 
encouragement  given  to  the  tenant,  to  cultivate  and  im- 
prove the  estate.  In  Whiting  v.  Braston,^  the  agri- 
*34:7  cultural  tenant  received  *a  liberal  application  of 
the  exception  in  favour  of  the  removal  of  fixtures. 
He  was  allowed  to  remove  from  the  freehold  all  such 
improvements  as  were  made  by  him,  the  removal  of 
which  would  not  injure  the  premises,  or  put  them  in  a 
worse  plight  than  they  were  in  when  he  took  possession. 
The  case  of  Holmes  v.  TremiJer,^  may  also  be  referred  to, 
as  containing  a  just  and  enlarged  view  of  the  subject ; 
and  the  tenant  was  allowed  to  remove  a  cider  mill  and 
press  erected  for  his  own  use.  But  the  same  policy  of 
encouraging  and  protecting  agricultural  improvements, 
will  not  permit  the  outgoing  tenant  to  remove  the  manure 
which  has  accumulated  upon  a  farm  during  the  course 
of  his  term.*" 


a  4  Pick.  Rep.  310. 

b  20  Johns.  Rep.  29. 

c  Lassell  V.  Reed,  5  Greenleafs  Rep.  222.  Middlebrook  v.  Corwin,  ^5 
Wendell,  169.  Daniels  v.  Pond,  21  Pick.  367.  It  would  seem  to  be  the  law  in 
En°-land  for  the  outgoing  tenant  to  sell  or  take  away  the  manure.  Roberts  v. 
Barker,  1  Crompt.  Sj-  Meeson,  809.  GibhoJis  on  Dilapidations,  76  ;  but  a  spe- 
cial usage  sometimes  obliges  the  offgoing  tenant  to  leave  the  manure  upon  the 

land. 

In  the  case  of  Walker  v.  Sherman,  20  Wendell,  636,  Mr.  Justice  Cowen 
gave  an  elaborate  examination  of  the  English  and  American  authorities  on  the 
subiect  of  fixtures,  and  the  decision  in  the  case  was,  that  machinery  in  a  woollen 
factory,  being  moveable,  and  not  in  any  manner  affixed  or  fastened  to  the  building 
or  land  and  yet  material  to  the  performance  of  the  factory  in  certain  departments 
of  its  work,  was  personal  propert)-,  as  between  tenants  in  common,  and  owners  of 
the  fee.  The  question  was  decided  on  the  same  principle  as  if  it  had  arisen  be- 
tween grantor  and  grantee.     The  learned  judge  considered  that  the  ancient  dis- 
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The  civil  law  was  much  more  natural,  and  much  less 
complicated  in  the  discrimination  of  things,  than  the  com- 
mon law.  It  divided  them  into  the  obvious  and  univer- 
sal distinction  of  things  moveable  and  immoveable.  The 
moveable  goods  of  the  civil  law  were,  strictly  speaking, 
the  chattels  personal  of  the  common  law.  Whatever  was 
fixed  to  the  freehold  pcqjctui  usus  causawas  justly  deemed 
a  part  of  the  res  immohiks^  of  the  civil  law.^ 

II.  Property  in  chattels  personal  is  either  absolute  or 

qualified. 

Absolute  property  denotes  a  full  and  complete  title  and 
dominion  over  it ;  but  qualified  property  in  chattels  is 
an  exception  to  the  general  right,  and  means  a  temporary 
or  special  interest,  liable  to  be  totally  divested  on  the 
happening  of  some  particular  event. 

A  qualified  property  in  chattels  may  subsist  by  reason 
of  the  nature  of  the  thing  or  chattel  possessed.  The  ele- 
ments of  air,  light,  and  water,  are  the  subjects  of  quali- 
fied property  by  occupancy  ;  and  Justinian,  in  his  Insti- 
tutes,'' says,  they  are  common  by  the  law  of  nature. 
He  who  first  places  *himself  in  the  advantageous  *34S 
enjoyment  of  a  competent  portion  of  either  of  them, 
cannot  lawfully  be  deprived  of  that  enjoyment;  and 
whoever  attempts  to  do  it,  creates  a  nuisance  for  which 
he  is  responsible.'^  Animals /cne  natura,  so  long  as  they 
are  reclaimed  by  the  art  and  power  of  man,  are  also  the 


tincrion  between  actxial  annexation  and  total  disconnexion,  was  the  most  certain 
and  practical,  and  he  collected  from  the  cases,  as  far  as  their  subtlety  and 
inconsistency  would  admit  of  any  general  conclusion,  that  nothing  of  a  nature 
personal  in  itself,  would  pass  as  s,  fixture,  unless  it  be  in  some  way  habitually  or 
permanently  attached  or  fixed  to  the  fieehold.  There  are  likewise  constructive 
fixtures  which,  in  ordinary  understanding,  make  part  and  parcel  of  the  land  or 
building.  Such  are  rails  on  a  fence,  stones  in  a  wall  fence,  and  Venetian  blmds, 
and  locks  and  keys  to  a  house,  &c. 

"  Ta'i/lor's  Elem.  of  the  CivilLaic!,'l75. 

b  List.  2.  1.1. 

«  Aldred's  case,  9  Co.  58.  b. 

Vol.  IL  55 
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subject  of  a  qualified  property ;  but  when  they  return  to 
their  natural  liberty  and  ferocity,  without  the  anirmis  re- 
vcrtendi,  the  property  in  them  ceases.  While  this  quali- 
fied property  continues,  it  is  as  much  under  the  protec- 
tion of  law  as  any  other  property,  and  every  invasion 
of  it  is  redressed  in  the  same  manner.*  The  difficulty 
in  ascertaining  with  precision  the  application  of  the  law, 
arises  from  the  want  of  some  certain  determinate  stand- 
ard or  rule,  by  which  to  determine  when  an  animal  is 
yertE  vel  domitce,  naturcE.  If  an  animal  belongs  to  the  class 
of  tame  animals,  as,  for  instance,  to  the  class  of  horses, 
sheep,  or  cattle,  he  is  then  clearly  a  subject  of  absolute 
property  ;  but  if  he  belongs  to  the  class  of  animals  which 
are  wild  by  nature,  and  owe  all  their  temporary  docility 
to  the  discipline  of  man,  such  as  deer,  fish,  and  several 
kind  of -fowl,''  then  the  animal  is  a  subject  of  qualified 
property  5  and  which  continues  so  long  only  as  the  tameness 
and  dominion  remain.  It  is  the  theory  of  some  natural- 
ists, that  all  animals  were  originally  wild;  and  that  such 
as  are  domestic,  owe  all  their  docility,  and  all  their  de- 
generacy to  the  hand  of  man.  This  seems  to  have  been 
the  opinion  of  Count  Bufibn  ;  and  he  says,  that  the  dog, 
the  sheep,  and  the  camel,  have  degenerated  from  the 
strength,  spirit,  and  beauty  of  their  natural  state,  and  that 
one  principal  cause  of  their  degeneracy  was  the  perni- 
cious influence  of  human  power.'=  Grotius,  on  the  other 
hand,  has  suggested,  that  savage  animals  owe  all  their 

untamed  ferocity,  not  to  their  own  natures,  but  to 
*349  the  violence  *of  man.*^     But  the  common  law  has 

wisely  avoided  all  perplexing  questions  and  refine- 


a  7  Co.  16—18.     MncKsLaw,  176. 

•>  Doves  are  held  to  be  animals  ferm  naturcB.  Commonwealth  v.  Chace,  9 
Picl:  Rep.  15. 

<=  Biiffon's  Natural  History,  vol.  vii.,  Smellie's  ed. 

"*  Grotius,  Hist,  de  Belg.  lib.  5,  cited  in  Puff.  Droit  de  la  Nat.  1.  4.  ch.  6. 
sec.  5. 
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merits  of  this  kind,  and  has  adopted  the  test  laid  down 
by  PufFendorf,^  by  referring  the  question,  whether  the 
animal  be  wild  or  tame,  to  our  knowledge  of  his  habits, 
derived  from  fact  and  experience.     It  was  held  by  the 
supreme  court  of  New-York,  in  Pierson  v.  Post,^  that  pur- 
suit alone  gave  no  property  in  animals /er«  naturcB.     Al- 
most all  the  jurists  on  general  jurisprudence  agree,  that 
the  animal  must  have  been  brought  within  the  power  of 
the  pursuer,  before  the  property  in  the  animal  vests. 
Actual  taking  may  not  in  all  cases  be  requisite  ;  but  all 
agree,  that  mere  pursuit,  without  bringing  the  animal 
within  the  power  of  the  party,  is  not  sufficient.     The  pos- 
session must  be  so  far  established,  by  the  aid  of  nets, 
snares,  or  other  means,  that  the  animal  cannot  escape. 
It  was  accordingly  held,  in  the  case  just  mentioned,  that 
an  action  would  not  lie  against  a  person  for  killing  and 
taking  a  fox  which  had  been  pursued  by  another,  and 
was  then  actually  in  the  view  of  the  person  who  had 
originally  found,  started,  and  chased  it.     The  mere  pur- 
suit, and  being  within  view  of  the  animal,  did  not  create 
a  property,  because  no  possession  had  been  acquired  ; 
and  the  same  doctrine  was  afterwards  declared  in  the 
case  o^  Buster  y.  NewMrk.'^ 

The  civil  law  contained  the  same  principle  as  that 
which  the  supreme  court  adopted.  It  was  a  question  in 
the  Roman  law,  whether  a  wild  beast  belonged  to  him 
who  had  wounded  it  so  that  it  might  easily  be  taken. 
The  civihans  differed  on  the  question ;  but  Justinian 
adopted  the  opinion,  that  the  property  in  the  wounded 
wild  beast  did  not  attach  until  the  beast  was  actually 
taken.<i     go^  if  ^  swarm  of  bees  had  flown  from  the  hive 


e  Liv.  4.  ch.  6.  sec.  5. 

b  3  Cairns'  Rep.  175. 

c  20  Johns.  Rep.  75. 

d  Inst.2.l.  13.     Dig.il.  1.5.2. 
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of  A.,  they  were  reputed  his  so  long  as  the  swarm 
*350  remained  in  sight,  and  might  easily  be  *pursued ; 
otherwise  they  became  the  property  of  the  first  oc- 
cupant.'' Merely  finding  a  tree  on  the  land  of  another, 
containing  a  swarm  of  bees,  and  marking  it,  does  not  vest 
the  property  of  the  bees  in  the  finder.''  Bees  which 
swarm  upon  a  tree  do  not  become  private  property  until 
actually  hived.*^ 

A  qualified  property  in  chattels  may  also  subsist,  when 
goods  are  bailed,  or  pledged,  or  distrained.  In  those 
cases,  the  right  of  property  and  the  possession  are  sepa- 
rated ;  and  the  possessor  has  only  a  property  of  a  tempo- 
rary or  qualified  nature,  which  is  to  continue  until  the 
trust  be  performed,  or  the  goods  redeemed ;  and  he  is 
entitled  to  protect  this  property,  while  it  continues,  by 
action,  in  like  manner  as  if  he  was  absolute  owner.^ 

III.  Personal  property  may  be  held  by  two  or  more 
persons  in  joint  tenancy,  or  in  common  ;  and,  in  the  for- 
mer case,  the  same  principle  of  survivorship  applies 
which  exists  in  the  case  of  a  joint  tenancy  in  lands.® 
But  by  reason  of  this  very  effect  of  survivorship,  joint 
tenancy  in  chattels  is  very  much  restricted.  It  does  not 
apply  to  stock  used  in  any  joint  undertaking,  either  in 
trade  or  agriculture  ;  for  the  forbidding  doctrine  of  survi- 
vorship would  tend  to  damp  the  spirit  and  enterprise 
requisite  to  conduct  the  business  with  success.  When 
one  joint  partner  in  trade  or  in  agriculture  dies,  his  in- 
terest or  share  in  the  concern  does  not  survive,  but  goes 


a  hist.^.  1.  14. 

t"  Gillet  V.  Mason,  7  Johns.  Rep.  16. 

<=  Inst.  2.  1.  14.  Wallis  v.  Mease,  3  Binney's  Rep.  54G.  Bees  which  take 
up  their  abode  in  a  tree,  belong  to  the  owner  of  the  soil,  if  unreclaimed,  but  if  re- 
claimed and  identified,  they  belong  to  their  fonner  possessor.  Goff  v.  Kilts,  15 
Wetidell,  550. 

d  Vide  infra,  p.  568.  585. 

e  Co.  Litt.  182.  a. 
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to  his  personal  representatives.''  Subject  to  these  excep- 
tions, a  gift,  or  grant  of  a  chattel  interest,  to  two  or  more 
persons,  creates  a  joint  tenancy ;  and  a  joint  tenant,  it 
is  said,  may  lawfully  dispose  of  the  whole  proper- 
ty.^ In  *legacies  of  chattels,  the  courts,  at  one  *351 
time,  leaned  against  any  construction  tending  to 
support  a  joint  tenancy  in  them,  and  testators  were  pre- 
sumed to  have  intended  to  confer  legacies  in  the  most 
advantageous  manner.'^  But  in  Camijbcll  v.  Camj^hell,'^ 
the  master  of  the  rolls  reviewed  the  cases,  and  conclu- 
ded, that  where  a  legacy  was  given  to  two  or  more  per- 
sons, they  would  take  a  joint  tenancy,  unless  the  will 
contained  words  to  shov/  that  the  testator  intended  a 
severance  of  the  interest,  and  to  take  away  the  right  of 
survivorship.  This  same  rule  of  construction  has  been 
declared  and  followed  in  the  subsequent  cases.® 


a  Co.  Liu.  182.  a.  Nofs  Rep.  55.  Jeffereys  v.  Small,  1  Vern.  Rep.  217. 
Elliot  V.  Brown,  cited  in  Rathby's  note  to  1  Ver7i.  Rep.  217. 

*>  Best,  J.,  in  Barton  v.  Williams,  5  Barnw.  4-  Aid.  395.  If  this  dictum  be 
not  confined  to  joint  tenancy  in  merchandise,  where  it  inidoubtedly  applies,  it 
must,  at  least,  be  restricted  to  chattel  interests.  A  joint  tenant  of  an  estate  can 
only  convey  his  part;  and  if  he  should  levy  a  fine  of  the  whole  estate,  or  convey 
it  by  bargain  and  sale,  it  would  only  reach  his  interest,  and  amount  to  a  severance 
of  the  joint  tenancy.  Co.  Litt.  18C.  a.  Com.  Dig.  tit.  Estates,  K.  6.  Ford 
V.  Lord  Grey,  6  Mod.  Rep.  44.  1  Salk.  Rep.  2SC.  2  Ohio  Rep.  112.  See 
also,  infra,  vol.  iv.  p.  359,  360,  note.  If  one  tenant  in  common  of  a  chattel, 
sells  the  share  of  his  co-tenant,  as  well  as  his  own,  he  is  answerable  in  trover. 
Wilson  v.  Reed,  3  Johns.  Rep.  175.  Hyde  v.  Stone,  7  Wendell,  354.  White 
V.  Osborn,  21  Hid.  72.  But  one  tenant  in  common  of  a  chattel,  cannot  bring 
trover  against  his  co-tenant  for  dispossessing  him,  for  each  has  an  equal  right  to 
the  possession  ;  though  for  the  loss  or  destruction,  or  sale  of  the  whole  chattel, 
by  one  of  the  co-tenants,  an  action  of  trover  or  trespass  will  lie  against  him  by 
the  other.  Lilt.  sec.  323.  Co.  Litt.  200.  a.  Wilson  v.  Reed,  «5.  sup.  Fen- 
nings  V.  Grenville,  1  Taunton,  241.  Bai'ton  v.  Williams,  5  Baiinc.  c^-  Aid.  395. 
Farr  v.  Smith,  9  Wendell,  338.  Lucas  v.  Wasson,  3  Dev.  Rep.  398.  Cole  v. 
Ferry,  2  Dev.  ^-  Battle,  252.  Herrin  v.  Eaton,  13  Maine  R.  192.  Merscreau 
V.  Norton,  15  Johns.  Rep.  179.  A  joint  owner  of  a  chattel,  is  bound  to  bestow 
upon  its  preservation  that  care  which  a  prudent  roan  ordinaiily  bestows  upon  his 
property.     Guillet  v.  Dossat,  4  Martinis  Louis.  Rep.  203. 

'  Perkins  v.  Baynton,  1  Bro.  Rep.  118. 

d  4  Bro.  Rep.  15.  '  ' 

e  Motley  V.  Bird,  3  Ves.  628.  Crooke  v.  De  Vandes,  9  Ibid.  197.  Jackson 
V.  Jackson,  Hid.  591. 
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IV.  Another  very  leading  distinction,  in  respect  to 
goods  and  chattels,  is  the  distribution  of  them  into  things 
in  possession,  and  things  in  action.  The  latter  are  per- 
sonal rights  not  reduced  to  possession,  but  recoverable 
by  suit  at  law.  Money  due  on  bond,  note,  or  other  con- 
tract, damages  due  for  breach  of  covenant,  for  the  deten- 
tion of  chattels,  or  for  torts,  are  included  under  this 
general  head  or  title  to  things  in  action.  It  embraces  the 
most  diffusive,  and  in  this  commercial  age,  the  most 
useful  learning  in  the  law.  By  far  the  greatest  part  of 
the  questions  arising  in  the  intercourse  of  social  life,  or 
which  are  litigated  in  the  courts  of  justice,  are  to  be  re- 
ferred to  this  head  of  personal  rights  in  action. 
*352  *V.  Chattels  may  be  limited  over  by  way  of  re- 
mainder, after  a  life  interest  in  them  is  created, 
though  not  after  a  gift  of  the  absolute  property.  The  law 
was  very  early  settled,  that  chattels  real  might  be  so 
limited  by  will.^  A  chattel  personal  may  also  be  given 
by  will  (and  it  is  said,  that  the  limitation  may  be  equally 
by  deed,*")  to  A.  for  life,  with  remainder  over  to  B.,  and 


^  Manning's  case,  8  Co.  95.  Lampett's  case,  10  Co.  46.  Child  v.  Baylie, 
Cro.  J.,  459. 

•^  2  Blacks.  Com.  398.  The  cases  are  generally  upon  wills ;  but  in  Child  v, 
Baylie,  Cro.  J.,  459,  the  court  speak  of  such  a  remainder  as  being  created 
equally  by  grant  or  devise.  In  Powell  v.  Brown,  S.  C.  Law  Journal,  No.  3, 
442,  it  was  held,  that  a  limitation  over  of  a  personal  chattel,  by  deed,  was  good, 
tliough  it  was  not  by  way  of  executory  trust  or  a  conveyance  to  uses.  See,  also, 
Powell  v.  Brown,  1  Bailcyh  S.  C.  Rep.  100.  But  if  the  limitation  in  remain- 
der, after  a  life  estate  in  personalty,  be  not  by  executory  devise,  it  can  only  be  by 
conveyance  in  trust.  Betty  v.  Moore,  1  Dana's  Ken.  Rep.  237.  So,  in  Mor- 
row V.  Williams,  3  Dev.  N.  C.  Rep.  263,  it  was  said  to  be  a  settled  rule  in  N. 
Carohna,  that  a  remainder  in  chattels,  after  a  life  estate,  could  not  be  created  by 
deed.  In  Rathbone  v.  Dyckman,  3  Paige's  Rep.  1,  it  was  held,  that  a  limita- 
tion over  of  personal  estate  to  A.  in  case  of  the  death  of  B.,  without  lawful 
issue,  was  valid ;  for  the  A'.  Y.  Rev.  Stat.  vol.  i.  p.  724.  sec.  22.  p.  773.  sec.  2, 
have  declared  that  the  words  dying  without  issue,  mean  issue  living  at  the  death 
of  the  first  taker.  See  infra,  vol.  iv.  p.  283.  In  the  English  chancery,  in  be- 
quests of  chattel  interests,  the  words  living  at  the  time  of  the  testator's  death, 
are  often  suppHed  by  intendment  to  avoid  uncertainty.  Thus  a  bequest  to  tlie 
children  of  A.,  or  a  legacy  to  A.  for  life,  and  then  to  the  children  of  B.,  the 
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the  limitation  over,  after  the  hfe  interest  in  the  chattel 
has  expired,  is  good.  At  common  law,  there  could  be 
no  limitation  over  a  chattel,  but  a  gift  for  life  carried  the 
absolute  interest.  Then  a  distinction  was  taken  between 
the  use  and  the  property,  and  it  was  held  that  the  use 
might  be  given  to  one  for  life,  and  the  property  after- 
wards to  another,  though  the  devise  over  of  the  chattel 
itself  would  be  void.^  It  was  finally  settled,  that  there 
was  nothing  in  that  distinction,  and  that  a  gift  for  life  of 
a  chattel,  was  a  gift  of  the  use  only,  and  the  remainder 
over  was  good  as  an  executory  devise.''  This  limitation 
over  m  remainder  is  good  as  to  every  species  of  chattels ; 
and  there  is  no  difference  in  that  respect  between  money 
and  any  other  chattel  interest.  The  general  doctrine  is 
established  by  numerous  English  equity  decisions,'^  and 
it  has  been  very  extensively  recognized  and  adopted  as 
the  existing  rule  of  law  in  this  country  ;  but  not 
until  the  question  had  been  very  ably  *and  tho-  *353 
roughly  discussed,  particularly  in  the  supreme  court 
of  errors  of  the  state  of  Connecticut.'^ 


law,  as  in  the  case  of  real  estates,  restricts  the  bounty  to  the  children  living  at 
ike  death  of  A.  or  B.,  as  the  case  may  be.  Equity  will  not  presume  that  a  party 
who  is  not  i?!,  esse  is  intended,  unless  such  intention  be  manifest.  Bartleman  v. 
Murchausen,  3  Russ.  ij"  Mylne,  136. 

^  37  Hen.  VI.  abridged  in  Bro.  tit.  Devise,  pi.  13.  Hastings  v.  Douglass, 
Cro.  C.  343. 

''  It  has  been  frequently  held,  Mr.  J.  Buller  observed,  in  Doe  v.  Perryn, 
3  Term,  484,  that  the  words  dying  tcithout  issue,  mean  without  issue  at  the 
time  of  the  death  of  the  party  in  cases  of  jiersonal  property,  though  it  be  not  so 
in  the  limitation  of  freehold  estates. 

<=  Smith  V.  Clever,  2  Vern.  Rep.  59.  Hyde  v.  Parralt,  1  P.  Wms.  1.  Tis- 
sen  V.  Tissen,  Ibid.  .500.  Pleydell  v.  Pleydell,  Ihid.  748.  Porter  v.  Tourney, 
3  Ves.  311.     Randall  v.  Russell,  3  MerivaWs  Rep.  190. 

<•  Moffat  V.  Strong,  10  Johns.  Rep.  12.  Westcott  v.  Cady,  5  Johyis.  Ch. 
Rep.  334.  Griggs  v.  Dodge,  2  Day's  Rep.  28.  Taber  v.  Packwood,  Ihid. 
52.  Scott  V.  Price,  2  Serg.  ^  Rau-le,  59.  Deihl  v.  King,  6  Ibid.  29.  Rey- 
all  V.  Eppes,  2  3Iunf.  Rep.  479.  Mortimer  v.  Moffatt,  4  Hen.,  4-  MvJif.  503. 
Logan  V.  Ladson,  1  .S.  C.  Eq.Rep.271.  Geigerv.  Brown,  4M' Cord's  Rep.  427. 
Brummet  v.  Barber,  2  Hill's  S.  C.  Rep.  443.  By  the  N.  Y.  Revised  Statutes, 
vol.   i.  p.  773.  sec.  1 — 5,  the  absolute  ownership  of  personal   property  cannot 
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There  is  an  exception  to  the  rule  in  the  case  of  a  be- 
quest of  specific  things,  as,  for  instance,  corn,  hay,  and 
fruits,  of  which  the  use  consists  in  the  consumption. 
The  gift  of  such  articles  for  life  is,  in  most  cases,  of  ne- 
cessity, a  gift  of  the  absolute  property  ;  for  the  use  and  the 
property  cannot  exist  separately.*     Nor  can  there  be  an 


bo  suspended  by  any  limitation  or  condition  for  a  longsr  period  than  two  lives  in 
being  at  the  date  of  the  instrument  creating  it,  or  if  by  will,  in  being  at  the  death 
of  the  testator.  The  accumulation  of  the  interest  or  profits  of  personal  property 
may  be  made  as  aforesaid,  to  commence  from  the  date  of  the  instmment,  or  from 
the  death  of  the  person  executing  the  same,  for  the  benefit  of  one  or  more  minors 
then  in  being,  and  to  terminate  at  the  expiration  of  their  minority ;  and  if  direc- 
ted to  commence  at  a  period  subsequent  to  the  date  of  the  instrument,  or  death 
of  the  person  executing  it,  the  period  must  be  during  the  minority  of  the  persons 
to  be  benefited,  and  terminate  at  the  expiration  of  their  minority.  All  directions 
for  accumulation  contrary  hereto  are  void,  and  if  for  a  longer  term  than  such 
minority,  are  void  as  to  the  excess  of  time.  But  if  a  minor,  for  whose  benefit  a 
valid  accumulation  of  interests  or  profits  is  directed,  be  destitute,  the  chancellor 
may  apply  a  suitable  sum  from  the  accumulated  moneys  for  his  reUef,  as  to  sup- 
port or  education.  See  infra,  vol.  iv.  p.  28C.,  the  regulation  of  the  accumulation 
of  the  income  of  real  estates  ;  and  see  Vail  v.  Vail,  4  Paige's  Rep.  317,  where 
it  was  held,  that  if  the  trust  of  accumulation  of  income  of  personal  estate  be  void 
under  the  statute,  such  income  goes  as  unbequeaihed  property.  ^Vhenever  the 
proceeds  of  personal  jiroperty  are  not  validly  disposed  of  by  the  testator,  they 
are  to  be  distributed,  as  of  course,  to  the  widow  and  next  of  kin. 

The  testator  may  direct  the  payment  of  legacies  out  of  the  income  of  the 
estate  by  anticipation.  He  may  bequeath  the  same  as  a  future  estate  undimin- 
ished in  amount,  subject  to  the  rules  against  perpetuities.  He  may  carve  such 
intermediate  interests,  estates,  and  portions  out  of  the  income  in  the  mean  time, 
as  he  pleases,  if  it  can  be  done  without  an  actual  accumulation  of  the  rents  and 
profits  for  that  purpose.  But  an  accumulation  of  rents  andprofils  for  the  pur- 
pose of  raising  a  legacy  or  portion  at  a  future  day,  is  not  permitted  in  New- 
York,  except  such  legacy  or  portion  be  for  the  sole  benefit  of  a  minor  in  existence 
when  the  accumulation  commences.  N.  Y.  Revised  Statutes,  vol.  i.  p.  72G.  sec. 
37,  38.     Ibid.  773.  sec.  3.  4. 

a  Randall  v.  Russell,  3  Merivale's  Rep.  194.  Evans  v.  Eglehart,  6  Gill  Sj- 
Johns.  171.  Henderson  v.  Vaulx,  10  Yerger,  30.  If  the  specific  personal 
property  bequeathed  for  life  with  remainder  over,  be  capable  of  increase,  as  cat- 
tle, &c.,  the  tenant  for  life  taking  the  increase  to  himself,  is  bound  to  keep  up  the 
number  of  the  original  stock.  1  Domal,  b.  1.  tit.  11.  sec.  5.  But  if  the  animals 
do  not  produce  young  ones,  the  tenant  for  life,  called  the  usufructuary  in  the  ci\-il 
law,  is  not  bound  to  supply  the  place  of  those  that  die  without  his  fault.  Ibid. 
sec.  6.  In  the  southern  state."?,  slaves  may  be  bequeathed  for  life  and  remainder 
over,  and  the  tenant  for  life  is  bound  in  equity  to  account  for  them.  HoiTy  v. 
Glover,   2   HilVs  S.   C.    Ch.   Rep.   520.      Though   property  be  of  a   perish- 
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estate  tail  in  a  chattel  interest,  unless  in  very  special 
cases,  for  that  would  lead  to  a  perpetuity,  and  no  remain- 
der over  can  be  permitted  on  such  a  Hmitation.*  It  is 
a  settled  rule,  that  the  same  words  which,  under 
the  Enoflish  law,  would  create  *an  estate  tail  as  to  *354 
freeholds,  give  the  absolute  interest  as  to  chattels.*" 

The  interest  of  the  party  in  remainder  in  chattels,  is 
precarious,  because  another  has  an  interest  in  possession ; 
and  chattels,  by  their  very  nature,  are  exposed  to  abuse, 
loss,  and  destruction.'^     It  was  understood  to  be  the  old 
rule  in  chancery ,'^  that  the  person  entitled  in  remainder 
could  call  for  security  from  the  tenant  for  life,  that  the 
property  should  be  forthcoming  at  his  decease,  for  equity 
regards  the  tenant  for  life  as  a  trustee  for  the  remainder 
man;  but  that  practice  has  been  overruled.*^  Lord  Thur- 
low  said,  that  the  party  entitled  in  remainder  could  call 
for  the  exhibition  of  an  inventory  of  the  property,  and 
which  must  be  signed  by  the  legatee  for  life,  and  depo- 
sited in  court,  and  that  is  all  he  is  ordinarily  entitled  to. 
But  it  is  admitted,  that  security  may  still  be  required, 
in  a  case  of  real  danger  that  the  property  may  be  wasted, 
secreted,  or  removed.^     And  where  there  is  a  general 


able  nature,  it  may,  when  the  case  will  admit  of  it,  be  bequeathed  to  A.  for  life, 
■with  remainder  over ;  but  as  such  property  becomes  less  valuable,  from  year  to 
year,  it  may,  under  the  direction  of  chancery,  be  converted  into  government 
stock,  for  the  protection  of  the  remainder-man.     4  RnsselVs  Rep.  200. 

^  Dyer^s  Rep.  7.  pi.  8. 

b  Sealev.  Scale,  1  P.  Wms.  290.  Chandless  v.  Price,  3  Vesey,  99.  Brouncker 
V.  Bagot,  1  Merivale's  Rep.  271.  TothiU  v.  Pitt,  1  Haddock's  Ch.  Rep.  483. 
Garth  v.  Baldwin,  2  Vesci/,  646.  Jackson  v.  Bull,  10  Johns.  Rep.  19.  Pater- 
son  V.  Elhs,  11  WendelVs  Rep.  259. 

<:  The  interest  in  remainder  in  a  chattel  was  held  in  Allen  v.  Scurry,  1  Ver- 
ger's Tenn.  Rep.  36,  not  to  be  the  subject  of  sale  on  fi.  fa.,  for  no  delivery 
could  be  made  by  the  sheriff.  The  remainder  of  a  term  in  a  live  chattel  was  a 
contingent  interest. 

d  2  Freeman's  Rep.  206,  case  230.     Bracken  v.  Bentley,  1  Rep.  in  Ch.  59. 

e  Foley  V.  Buniell,  1  Bro.  Rep.  279. 

f  Fearne  on  Executory  Devises,  vol.  ii.  p.  35,  4th  ed.  by  Powell.  Mortimer 
V.  INIoffat,  3  Hen.  ^  Munf.  503.     Gardner  v.  Harden,  2  M' Cord's  Ch.  Rep. 
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bequest  of  a  residue  for  life,  with  remainder  over,  the 
practice  now  is,  to  have  the  property  sold  and  converted 
into  money  by  the  executor,  and  the  proceeds  safely  in- 
vested, and  the  interest  thereof  paid  to  the  legatee  for 
life.^  ^ 


32.  Smith  V.  Daniel,  Ibid..  143-  Menit  v.  Johnson,  1  Yerger''s  Tenn.  Rep. 
71.  1  HilVs  S.  C.  Ch.  Rep.  44.  74.  137.  157.  Henderson  v.  Vaulx,  10  Yer- 
ger,  30.  In  Georgia  the  person  entitled  in  remainder  or  reversion  of  personal 
property  may  have  a  writ  of  ne  exeat  in  such  cases.  Prince's  Dig.  1837,  p. 
469. 

*  Howe  V.  Earl  of  Dartmouth,  7  Vesey,  137.  But  in  the  case  of  a  bequest 
of  specific  chattels  to  A.  for  life,  with  remainder  over,  the  legatee  for  life  is  enti- 
tled to  the  possession  and  enjoyment  of  the  chattel,  and  not  to  have  it  sold  by 
the  executors,  and  the  proceeds  invested  for  his  use,  unless  the  will  directs  it. 
He  is  entitled  to  the  increase  and  income  of  it  from  the  testator's  death.  If,  how-r 
ever,  the  property  bequeathed  would  be  of  no  use  unless  converted  into  cash,  iu 
that  case  a  safe  investment  ought  to  be  made  by  the  executor  for  the  benefit  of  the 
parties  in  interest  respectively.  Evans  v.  Eglehart,  6  Gill  ^  Johnson,  171.  In 
Pennsylvania  by  act  of  24th  Feb.,  1834,  security  is  to  be  given  in  all  cases,  under 
the  direction  of  the  orphan's  court,  where  personal  property  is  bequeathed  for  life 
only. 


LECTURE  XXXVI. 

'       OF    TITLE    TO   PERSONAL    PROPERTY,  BY  ORIGINAL 
.      .  ACQUISITION. 

Title  to  personal  property  may  accrue  in  three  dif- 
ferent ways  : 

I.  By  original  acquisition. 

II.  By  transfer,  by  act  of  the  law. 
III.  By  transfer,  by  act  of  the  parties. 

The  right  of  original  acquisition  may  be  comprehended 
under  the  heads  of  occupancy,  accession,  and  intellectual 
labour. 

I 

1.  Of  origlnai  accjuisitionhj  occupancy. 

The  means  of  acquiring  personal  property,  by  occu- 
pancy, are  very  limited.  Though  priority  of  occupancy 
was  the  foundation  of  the  right  of  property,  in  the  primi- 
tive ages,  and  though  some  of  the  ancient  institutions 
contemplated  the  right  of  occupancy  as  standing  on 
broad  ground,''  *yet  in  the  progress  of  society,  this  *356 


a  Quod  ante  nullius  esl,  id  naturali  ratione  occupanti  conceditur.  Inst.  2. 
1.  12.  Mr.  Seidell  has  shown,  that  among  the  ancient  Hebrews  fruits,  fish, 
animals,  and  every  thing  found  in  desert  or  vacant  places,  belonged  to  the  first 
occupant.  De  Jur.  Nat.  et  Gent,  jucta  discipliiiam  Ebraorum,  cited  by  Puff. 
b.  4.  ch.  C.  sec.  5. 
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original  right  was  made  to  yield  to  the  stronger  claims 
of  order  and  tranquillity.  Title  by  occupancy  is  become 
almost  extinct,  under  civilized  governments,  and  it  is 
permitted  to  exist  only  in  those  few  special  cases,  in 
which  it  may  be  consistent  with  the  public  welfare. 

(1.)  Goods  taken  by  capture  in  war,  were,  by  the  com- 
mon law,  adjudged  to  belong  to  the  captor.*  But  now, 
by  the  acknowledged  law  of  nations,  and  the  admiralty 
jurisprudence  of  the  United  States,  as  has  been  already 
shown,^  goods  taken  from  enemies,  in  time  of  war,  vest 
primarily  in  the  sovereign ;  and  they  belong  to  the  indi- 
vidual captors  only  to  the  extent,  and  under  such  regu- 
lations, as  positive  laws  may  prescribe. 

(2.)  Another  instance  of  acquisition  by  occupancy, 
which  still  exists  under  certain  limitations,  is  that  of  goods 
casually  lost  by  the  owner,  and  unreclaimed,  or  design- 
edly abandoned  by  him ;  and  in  both  these  cases  they 
belong  to  the  fortunate  finder.'^  But  it  is  requisite  that  the 
former  owner  should  have  completely  relinquished  the 
chattel,  before  a  perfect  title  will  accrue  to  the  finder ; 
though  he  has,  in  the  mean  time,  a  special  property  suf- 
ficient to  maintain  trover  against  every  person  but  the 
true  owner.*^  He  is  not  even  entitled  to  a  reward  from 
the  owner  for  finding  a  lost  article,  if  none  had  been  pro- 
mised.    He  has  no  lien  on  the  article  found  for  his  trou- 


a  Finclis  Law,  28.  178.  Bro.  tit.  Property,  pi.  18.  38.  Wright,  J.,  in 
Morrough  v.  Comyns,  1  Wils.  Rep.  211. 

*=  See  vol.  i.  p.  100. 

<:  1  Blacks.  Com.  296.  2  Ibid.  402.  In  IMassacliusetts,  the  finder  of  lost 
money  or  goods,  must  give  notice  as  prescribed,  and  if  no  owner  appears  within 
one  year,  one  half  goes  to  the  finder  and  the  other  half  to  the  town.  Act,  1788, 
oh.  55.  Revised  Statutes,  1835.  Inlllmois,  {Revised  Laws  of  Illinois,  1833,) 
the  finder  of  lost  goods,  money  or  choses  in  action,  takes  them  if  not  above  $15 
in  value,  and  no  claimant  within  one  year  after  due  public  notice.  If  above  that 
value,  they  are  to  be  sold  in  six  months  for  public  use. 

"*  Armory  v.  Delamirie,  Str.  Rep.  505.  Brandon  v.  Huntsville  Bank,  1 
Stewart's  Ala.  Rep.  320. 
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ble  and  expense,  and  he  is  only  entitled  to  indemnity 
against  his  necessary  and  reasonable  expenses  incurred 
on  account  of  the  chattel.*  The  Roman  law  equally  de- 
nied to  the  finder  of  lost  property  a  reward  For  finding  it; 
and  according  to  the  stern  doctrine  of  Ulpian,''  it 
was  even  considered  *to  be  theft,  to  convert  to  *357 
one's  own  use,  miimo  lucrandi,  property  found,  when 
the  finder  had  no  reason  to  believe  it  had  been  aban- 

doned.'^ 

•  ■  This  right  of  acquisition,  by  finding,  is  confined  to 
goods  found  ^ipon  the  surface  of  the  earth ;  and  it  does 


a  Armory  v.  Flynn,  10  Johns.  Rep.  102.  Binstead  v.  Buck,  2  Wm.  Black- 
stone,  1117.  Nicholson  V.  Chapman,  2  H.  Blacks.  254.  Etter  v.  Edwards, 
4  Watts'  Penn.  E.  63.  It  is  considered  in  the  two  last  cases  to  be  still  an 
unsettled  point,  whether  the  finder  of  lost  property  can  recover  a  compensation 
for  the  labour  and  expense  voluntarily  bestowed  upon  lost  property  found.  In 
Reader  v.  Anderson,  4  Dana's  Ken.  Rep.  193,  it  was  held,  that  the  finder  was 
entitled,  under  an  imphed  assumpsit,  for  his  indemnity  at  least,  against  his  ex- 
penditure of  time  or  money  towards  the  successful  recovery  of  lost  property. 
Mr.  Justice  Story,  {Bailment,  p.  391,  2d  edit.)  gives  a  strong  opinion  in  favour 
of  compensation  (or  what  he  in  admiralty  law  language  terms  salvage)  to  the 
"mere  finders  of  lost  property  on  land,"  beyond  a  fiill  indemnity  for  their  reason- 
able and  necessary  expenses.  I  beg  leave  to  say,  that  it  appears  to  me  that  such 
findings  have  no  analogy  in  principle  to  the  cases  of  hazardous  and  meritorious 
sea  or  coast  salvage  under  the  admiralty  law,  and  that  the  rule  of  the  common 
law,  as  illustrated  by  Ch.  Justice  Eyre,  in  Nicholson  v.  Chapman,  as  to  these 
mere  land  findings,  is  the  better  policy. 

•>  Dig.  47.  2.  44.  sec.  4 — 10.  The  EngUsh  law  requires,  that  the  animus 
fnrandi  must  have  existed,  when  the  property  was  first  received  or  taken,  to 
constitute  larceny.  Rex  v.  Mucklow,  1  Ryan  Sr  Moody,  160.  Butler's  case, 
3  Inst.  107.  Lord  Coke,  ibid.  2  East's  P.  C.  663.  The  People  v.  Anderson, 
14  Johns.  R.  294.  But,  on  the  other  hand,  the  doctrine  of  Ulpian  is  not  without 
approbation  in  some  of  the  modern  decisions,  and  it  has  been  held,  that  if  the 
person  who  finds  property  lost,  and  knows  the  owner,  and  notwithstanding  con- 
ceals and  converts  the  property  to  his  own  use,  it  is  larceny.  The  State  v. 
Weston,  9  Con?i.  R.  527.  Lawrence,  J.,  and  Gibbs,  J.,  cited  in  2  Russell  on 
Crimes,  100.  103,  and  these  cases  are  indirectly  sanctioned  in  the  case  of  the 
People  V.  McGarren,  17  Wendell's  R.  460. 

<:  But  the  finder  of  a  chose  in  action,  as  a  check  or  lottery  ticket,  is  not  enti- 
tled to  payment  of  the  money  due  upon  it,  if  the  party  paying  has  notice  that  the 
holder  came  to  the  possession  of  it  by  finding.  Payment  under  such  circum- 
stances, to  the  holder,  would  be  no  bar  to  an  action  by  the  owner.  M'Laughlin 
V.  Waite,  5  Wendell's  Rep.  404. 
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original  right  was  made  to  yield  to  the  stronger  claims 
of  order  and  tranquillity.  Title  by  occupancy  is  become 
almost  extinct,  under  civilized  governments,  and  it  is 
permitted  to  exist  only  in  those  few  special  cases,  in 
which  it  may  be  consistent  with  the  public  welfare. 

(1.)  Goods  taken  by  capture  in  war,  were,  by  the  com- 
mon law,  adjudged  to  belong  to  the  captor.*  But  now, 
by  the  acknowledged  law  of  nations,  and  the  admiralty 
jurisprudence  of  the  United  States,  as  has  been  already 
shown,''  goods  taken  from  enemies,  in  time  of  war,  vest 
primarily  in  the  sovereign ;  and  they  belong  to  the  indi- 
vidual captors  only  to  the  extent,  and  under  such  regu- 
lations, as  positive  laws  may  prescribe. 

(2.)  Another  instance  of  acquisition  by  occupancy, 
which  still  exists  under  certain  limitations,  is  that  of  goods 
casually  lost  by  the  owner,  and  unreclaimed,  or  design- 
edly abandoned  by  him ;  and  in  both  these  cases  they 
belong  to  the  fortunate  finder.*^  But  it  is  requisite  that  the 
former  owner  should  have  completely  relinquished  the 
chattel,  before  a  perfect  title  will  accrue  to  the  finder  j 
though  he  has,  in  the  mean  time,  a  special  property  suf- 
ficient to  maintain  trover  against  every  person  but  the 
true  owner.*^  He  is  not  even  entitled  to  a  reward  from 
the  owner  for  finding  a  lost  article,  if  none  had  been  pro- 
mised.    He  has  no  lien  on  the  article  found  for  his  trou- 


a  Finch's  Law,  28.  178.  Bro.  tit.  Property,  pi.  18.  38.  Wright,  J.,  in: 
Morrough  v.  Comyns,  1  Wils.  Rep.  211. 

b  See  vol.  i.  p.  100. 

<=  1  Blacks.  Com.  296.  2  Ihid.  402.  In  Massachusetts,  the  finder  of  lost 
money  or  goods,  must  give  notice  as  prescribed,  and  if  no  owner  appears  within 
one  year,  one  half  goes  to  the  finder  and  the  other  half  to  the  town.  Act,  1788, 
ch.  55.  Revised  Statutes,  1835.  In  Illinois,  {Revised  Laws  of  Illinois,  1833,) 
the  finder  of  lost  goods,  money  or  choses  in  action,  takes  them  if  not  above  $15 
in  value,  and  no  claimant  within  one  year  after  due  public  notice.  If  above  that 
value,  they  are  to  be  sold  in  six  months  for  public  use. 

^  Armory  v.  Delamirie,  Str.  Rep.  505.  Brandon  v.  Huntsville  Bank,  1 
Stetuarfs  Ala.  Rep.  320. 
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ble  and  expense,  and  he  is  only  entitled  to  indemnity 
against  his  necessary  and  reasonable  expenses  incurred 
on  account  of  the  chattel.^  The  Roman  law  equally  de- 
nied to  the  finder  of  lost  property  a  reward  for  finding  it; 
and  according  to  the  stern  doctrine  of  Ulpian,''  it 
was  even  considered  *to  be  theft,  to  convert  to  *357 
one's  own  use,  animo  lucrandi,  property  found,  when 
the  finder  had  no  reason  to  believe  it  had  been  aban- 

doned."^ 

This  right  of  acquisition,  by  finding,  is  confined  to 
(roods  found  'upo7i  the  surface  of  the  earth ;  and  it  does 


a  Armory  v.  Flynn,  10  JoJms.  Rep.  102.  Binstead  v.  Buck,  2  Wvi.  Black- 
stone,  1117.  Nicholson  v.  Chapman,  2  H.  Blacks.  254.  Etter  v.  Edwards, 
4  Watts'  Penn.  R.  63.  It  is  considered  in  the  two  last  cases  to  be  still  an 
unsettled  point,  whether  the  finder  of  lost  property  can  recover  a  compensation 
for  the  labour  and  expense  voluntarily  bestowed  upon  lost  property  found.  In 
Reeder  v.  Anderson,  4  Dana's  Ken.  Rep.  193,  it  was  held,  that  the  finder  was 
entitled,  under  an  imjihed  assumpsit,  for  his  indemnity  at  least,  against  his  ex- 
penditure of  time  or  money  towards  the  successful  recoveiy  of  lost  property. 
Mr.  Justice  Story,  {Bailment,  p.  391,  2d  edit.)  gives  a  strong  opinion  in  favour 
of  compensation  (or  what  he  in  admiralty  law  language  terms  salvage)  to  the 
"mere  finders  of  lost  property  on  land,"  beyond  a  full  indemnity  for  their  reason- 
able and  necessary  expenses.  I  beg  leave  to  say,  that  it  appears  to  me  that  such 
findings  have  no  analogj-  in  principle  to  the  cases  of  hazardous  and  meritorious 
sea  or  coast  salvage  under  the  admiralty  law,  and  that  the  rule  of  the  common 
law,  as  illustrated  by  Ch.  Justice  Eyre,  in  Nicholson  v.  Chapman,  as  to  these 
mere  land  findings,  is  the  better  policy. 

^  Dig.  47.  2.  44.  sec.  4—10.  The  English  law  requires,  that  the  animus 
fnrandi  must  have  existed,  when  the  property  was  first  received  or  taken,  to 
constitute  larceny.  Rex  v.  Mucklow,  1  Ryan  4^  Moody,  160.  Butler's  case, 
3  Inst.  107.  Lord  Coke,  ibid.  2  East's  P.  C.  663.  The  People  v.  Anderson, 
14  Johns.  R.  294.  But,  on  the  other  hand,  the  doctrine  of  Ulpian  is  not  without 
approbation  in  some  of  the  modern  decisions,  and  it  has  been  held,  that  if  the 
pei-son  who  finds  property  lost,  and  knows  the  owner,  and  notwithstanding  con- 
ceals and  converts  the  property  to  his  own  use,  it  is  larceny.  The  State  v. 
Weston,  9  Conn.  R.  527.  Lawrence,  J.,  and  Gibbs,  J.,  cited  in  2  Russell  on 
Crimes,  100.  103,  and  these  cases  are  indirectly  sanctioned  in  the  case  of  the 
People  v.  McGarren,  17  WendeU's  R.  460. 

<=  But  the  finder  of  a  chose  in  action,  as  a  check  or  lottery  ticket,  is  not  enti- 
tled to  payment  of  the  money  due  upon  it,  if  the  party  paying  has  notice  that  the 
holder  came  to  the  possession  of  it  by  finding.  Payment  under  such  circum- 
stances, to  the  holder,  would  be  no  bar  to  an  action  by  the  owner.  M'Lauglilin 
V.  Waite,  5  Wendell's  Rep.  404. 
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not  now  extend  to  goods  found  derelict  at  sea,  though 
abandoned  without  hope  of  recovery.^  Nor  does  this 
right  of  acquisition  extend  to  goods  found  hidden  in  the 
earth,  and  which  go  under  the  denomination  oi  treasure- 
trove.  Such  goods,  in  England,  belong  to  the  king ;  and, 
in  New- York,  they  formerly  belonged  to  the  public  trea- 
sury ;  for  the  statute  of  4  Edw.  I.  was  re-enacted  by  the 
act  concerning,  coroners,^  which  directed  the  coroner  to  in- 
quire,  by  jury,  of  treasure  said  to  be  found,  and  who  were 
the  finders,  and  to  bind  the  finders  in  recognizance  to  ap- 
pear in  court.  I  presume  that  this  direction  had  never 
been  put  in  practice,  and  that  the  finder  of  property  has 
never  been  legally  questioned  as  to  his  right,  except  on 
behalf  o.f  the  real  owner ;  and  the  whole  provision  has 
been    omitted   in    the   Neiv-York    Revised    Statiiies,   of 

1S29.  The  common  law  originally,  according  to 
*358  *Lord  Coke,<=  left  treasure-trove  to  the  person  who 

deposited  it;  or,  upon  his  omission  to  claim  it,  to 
the  finder.  The  idea  of  deriving  any  revenue  from  such 
a  source,  has  become  wholly  delusive  and  idle.  Such 
treasures,  according  to  Grotius,*^  naturally  belong  to  the 
finder ;  but  the  laws  and  jurisprudence  of  the  middle 
ages  ordained  otherwise.  The  Hebrews  gave  it  to  the 
owner  of  the  ground  wherein  it  was  found  ;  and  it  is  now 


^  The  ancient  rule,  giving  to  the  finder  a  moiety  of  the  proceeds  of  goods 
found  derelict  at  sea,  (if  any  such  rule  ever  existed,)  has  become  obsolete;  and 
derelicts  are  held  to  be  perquisites,  or  droits  of  the  admiralty,  subject  to  be  re- 
claimed by  the  owner,  but  without  any  other  claim  on  the  part  of  the  finder,  than 
to  his  reasonable  salvage  remuneration.  This  is  now  the  general  rule  of  civilized 
countries.  The  Aquilla,  1  Rob.  Adm.  Rep.  32.  The  King  v.  Property  derehct, 
1  Hagg.  Adm.  Rep.  383.  Peabody  v.  Proceeds  of  twenty-eight  bags  of  Cotton, 
Amer.  Jurist,  No.  3.  119,  decided  in  the  district  court  of  Massachusetts,  1829. 
A  vessel  at  sea  is  not  deemed  derelict,  unless  she  was  absolutely  abandoned  as 
hopeless,  and  animus  revertendi  did  not  exist.  The  Emulous,  1  Sumner, 
207.  Mesner  and  others  v.  Suffolk  Bank,  district  court  of  U.  S.  Mass.  Novem- 
ber, 1838. 

^  L.  N.  Y.,  sess.  24.  ch.  43. 

«  3  List.  132. 

<!  De  Jure  B.  cj-  P.  b.  2.  ch.  8.  sec.  7. 
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the  custom  in  Germany,  France,  Spain,  Denmark  and 
England,  to  give  lost  treasure  to  the  prince,  or  his  gran- 
tee ;  and  such  a  rule,  says  Grotius,  may  now  pass  for 
the  law  of  nations.*  The  rule  of  the  Emperor  Hadrian, 
as  adopted  by  Justinian,''  was  more  equitable,  for  it  gave 
the  property  of  treasure-trove  to  the  finder,  if  it  was  found 
in  his  own  lands  ;  but  if  it  was  fortuitously  found  in  the 
ground  of  another,  the  half  of  the  treasure  went  to  the  pro- 
prietor of  the  soil,  and  the  other  half  to  the  finder ;  and 
the  French  and  Louisianian  codes  have  adopted  the 
same  rule.'= 

Goods  waived^  or  scattered  by  a  thief  in  his  flight, 
belong  likewise,  at  common  law,  to  the  king  ;  for  there 
was  supposed  to  be  a  default  in  the  party  robbed,  in  not 
making  fresh  pursuit  of  the  thief,  and  reclaiming  the  stolen 
goods  before  the  public  officer  seized  them.'^  But  this 
prerogative  of  the  crown  was  placed  at  the  common  law 
under  so  many  checks,*'  and  it  is  so  unjust  in  itself,  that 
it  may  perhaps  be  considered  as  never  adopted 
here  as  against  the  *real  owner,  and  never  put  in  *359 
practice  as  against  the  finder ;  though  as  against 
him,  I  apprehend,  the  title  of  the  state  would  be  deemed 
paramount.  We  must,  also,  exclude  from  the  title  by 
occupancy  estrays,  being  cattle  whose  owner  is  un- 
known; for   they  are  disposed  of,  in  New-York,^  and, 


^  According  to  the  Grand  Coustumier  of  the  duchy  of  Normandy,  ch.  18., 
treasure-trove  belonged  to  the  duke.  It  belonged,  says  the  text,  a  la  Dignite  an 
Due. 

b  Inst.  2.  1.  39.  .  * 

<=  Code  Civil,  No.  71G.  Civil  Code  of  Louisiana,  art.  338G.  But  the 
French  code  limits  this  right  of  the  finder  to  that  particular  case.  The  general  rule 
is,  that  all  property'  vacant,  and  without  a  master,  belongs  to  the  state.  Code, 
No.  539.  713,  714,  717;  and  Toulliei-,  in  his  Droit  Civil  F/-ancais,  tome  iv. 
37 — 42,  complains  much  of  the  contradiction,  confusion  and  uncertainty  of  tlie 
French  regulations,  on  this  subject  of  goods  without  an  owner. 

•*  Foxlej-'s  case,  5  Co.  109.     Cro.  Eliz.  694. 
•     «  Finch's  Laiw,  212. 

•"  N.  Y.  Revised  Statutes,  vol.  i.  p.  351,  352. 
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I  presume,  generally  in  this  country,  when  unre- 
claimed, by  the  officers  of  the  town  where  the  estray 
is  taken  up,  for  the  use  of  the  poor,  or  other  pubhc 
purposes.*^  All  wreclcs  are  likewise  excluded  from  this 
right  of  acquisition  by  occupancy  ;  for  if  they  be  unre- 
claimed for  a  year,  they  are  liable  to  be  sold,  and  the 
net  proceeds  paid  into  the  public  treasury.*' 

By  the  colony  laws  of  Massachusetts  and  Connecticut, 
wrccJcs  were  preserved  for  the  owner  ;  and  if  found  at  sea, 
they  are  supposed  to  belong  now  to  the  United  States,  as 
succeeding,  in  this  respect,  to  the  prerogative  of  the  Eng- 
lish crown.*^     But  if  dicovered  on  the  coasts,  or  in  the 


»  In  Indiana,  by  statute  of  1830,  the  person  who  finds  and  takes  property 
adrift,  or  animals  estrayed,  is  entitled  to  retain  the  property,  on  paying  twenty  per 
cent,  of  the  appraised  value,  for  the  suppert  of  seminaries.  But  he  is  subject, 
nevertheless,  to  have  the  property,  or  its  value,  reclaimed  at  any  time  by  the 
owner,  on  payment  of  reasonable  costs  and  charges.  But  by  statute  of  1838, 
estray  animals,  not  exceeding  $10  in  value,  after  a  year's  notice  and  unreclaimed, 
vest  in  the  taker.  The  same  as  to  water-craft  after  60  days'  notice,  and  none  but 
freeholders  and  householders  are  allowed  to  take  up.  Revised  Statutes  of 
Indiana,  1838,  p.  26G.  In  Ohio,  the  estray  goes  to  theiinder,  if  no  owner  ap- 
pears, and  the  estray  be  appraised  at  five  dollars  or  under  ;  but  if  it  exceeds  that 
sum,  the  net  proceeds  go  to  the  treasurer  of  the  town.  Statute  of  Ohio,  1831. 
The  statute  applies  equally  to  boats,  rafts,  water-craft,  &c.,  found  adrift.  In 
Michigan,  under  the  temtorial  act  of  April  16th,  1833,  boats  found  adrift  were 
to  be  sold  unless  claimed  within  three  months,  and  the  claimant,  on  provi  ng  pro- 
perty, is  to  pay  what  three  disinterested  freeholds  shall  deem  reasonable.  In 
Illinois  the  boat  or  vessel  goes  to  the  taker,  if  not  claimed  in  six  months,  if  the 
value  does  not  exceed  $20,  and  if  it  does,  and  the  owner  does  not  appear  in  90 
days  after  due  public  notice,  the  boat  is  sold  at  auction  and  the  net  proceeds  ap- 
propriated to  public  use.     Revised  Laws  of  Illinois,  1833. 

t"  N.  Y.  Revised  Statutes,  vol.  i.  p.  690—094. 

<=  Dane's  Abr.  of  American  haw,  ch.  76.  art.  7.  sec.  12.  21. 23.  38.  Connec- 
ticut Code  of  1702.  Colony  Laws  of  Massachusetts,  1641.  1647,  pubHshed 
in  the  code  of  1G75.  It  is  the  general  lasv  of  continental  Europe,  that  wrecks 
belong  to  the  nation,  when  the  owner  does  not  appear.  Heinec.  Elcm.  Jur. 
Ord.  Inst.  sec.  352.  353.  Toullier,  Droit  Civil  Francais,  tome  iv.  No.  42 — 
46.  In  England,  by  the  ancient  common  law,  all  property  sU-anded,  or  of  the 
description  of  wreck,  belonged  to  the  king  absolutely  after  a  year  and  a  day ;  and 
during  that  time  it  was  vested  in  him  for  protection,  until  the  owner  could  be  found 
and  it  was  placed  in  the  custody  of  the  admiralty.  Lord  Stowell,  1  Hagg.  Adm. 
Rep.  18.  20. 
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waters  within  the  jurisdiction  of  a  state,  they  are  by  sta- 
tutes in  the  several  states,  to  be  kept  for  the  owner,  if 
redeemed  within  a  year,  and  if  not,  they  are  to  be  sold, 
and  the  net  proceeds,  deducting  costs  and  salvage,  ap- 
propriated to  public  uses.'^  The  statute  law  of  Massa- 
chusetts, since  the  revolution,  pursued  the  policy  of  the 
colony  law,  and  disposed  of  estrays,  lost  money,  and 
goods,  if  unreclaimed  for  a  year,  by  giving  one  half  of 
the  proceeds  to  the  finder,  and  the  other  half  to  the  poor 
of  the  town.^  Shipwrecked  goods,  if  unreclaimed  for  a 
year,  are  to  be  sold,  and  the  proceeds  paid  into  the  public 
treasury.'^  The  statutes  have  been  extended  in 
practice  to  *all  goods  and  moneys  lost,  hidden,  *360 
waived,  or  designedly  abandoned,  when  no  owner 
appears.*^  This  is,  upon  the  whole,  as  wise  and  equita- 
ble a  regulation  as  any  that  has  ever  been  made  upon 
the  subject  at  any  period  of  time.  By  an  act  in  New- 
Hampshire,  in  1791,  chattels  found,  waifs,  treasure- 
trove,  and  estrays,  are  given  wholly  to  the  town,  after 
deducting  the  expenses  of  the  finder  ;•"  and  the  learned 
and  laborious  author  of  the  General  Abridgment  of  Ameri- 
can Law,  not  unreasonably  concludes,^  that  in  those 
states  where  there  are  no  statute  regulations  on  the  sub- 
ject, estrays,  treasure-trove  and  waifs  belong  to  the 
finder,  in  the  absence  of  the  owner.^ 


»  N.  Y.  Revised  Statutes,  vol.  i.  p.  COO.  Revised  Statutes  of  Connecticut, 
1821,  p.  482.  Massachtisetts  Statutes,  1814,  ch.  170.  Revised  Statutes  of 
Mass.  1835.     Elmer's  N.  J.  Digest,  fcil.5. 

*>  Acts  of  1788,  1827.     Revised  Statutes  of  1835,  part  1,  tit.  14.  ch.  5C.       ' 

«  Act  of  1314.     Revised  Statutes  of  Massachusetts,  of  iZ'i  J. 

^  Dane's  Abr.  ubi  supra,  sec.  15, 16. 

«  Ibid.  sec. -22.  , 

.      f  Ibid.  sec.  21. 

g  In  East  New-Jersey,  in  the  infancy  of  the  colony,  waifs,  estrays,  treasure- 
trove,  and  wrecks,  were  forfeited  to  the  lords  proprietors  of  the  province.  Lea- 
rning 4-  Spicer's  Collections,  590. 

Vol.  11.  57  • 
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II.   Of  original  acquisition  hy  accession. 

Property  in  goods  and  chattels  may  be  acquired  by  ac- 
cession ;  and  under  that  head  is  also  included  the  ac- 
quisition of  property  proceeding  from  the  admixture  or 
confusion  of  goods. 

The  right  of  accession  is  defined  in  the  French  and 
Louisianian  codes*  to  be  the  right  to  all  which  one's  own 
property  produces,  whether  that  property  be  moveable 
or  immoveable,  and  the  Tight  to  that  which  is  united  to 
it  by  accession,  either  naturally  or  artificially.  The  fruits 
of  the  earth,  produced  naturally,  or  by  human  industry, 
the  increase  of  animals,  and  the  new  species  of  articles 
made  by  one  person  out  of  the  materials  of  another,  are 
all  embraced  by  this  definition.''  I  purpose  only  to  al- 
lude to  those  general  rules  which  were  formed,  digested 
and  refined,  by  the  sagacity  and  discussions  of  the 
Roman  lawyers,  and  transfered  from  the  civil  law 
*361  into  the  municipal  institutions,  of  the  principal  *na- 
tions  of  Europe.  By  means  of  Bracton'^  they  were 
introduced  into  the  common  law  of  England,  and,  doubt- 
less, they  now  equally  prevade  the  jurisprudence  of  these 
United  States.  The  subject  has  received  the  most  am- 
ple consideration  by  the  French  civilians ;  and.  all  the 
distinctions  of  which  it  was  susceptible  are  easily  per- 
ceived, and  clearly  understood,  by  means  of  the  perti- 
nency and  fulness  of  their  illustrations.'^ 

If  a  person  hires,  for  a  limited  period,  a  flock  of  sheep, 
or  cattle,  of  the  owner,  the  increase  of  the  flock,  during 
the  term,  belongs  to  the  usufructuary,  who  is  regarded 
as  the  temporary  proprietor.  This  general  principle  of 
law  was  admitted  in   Wood  v.  Ash,^  and  recognized  in 


a  Co(^e  CiwZ,  No.  546,  547.     Civil  Code  of  Louisiana,  a.vt.^9Q,idl. 
^  Codes,  ibid. 

^  De  acqui,  rerum  Dom.  b.  2.  ch.  2.  3. 

<i  Pothier,  TraiM  du  Droit  au  Propriete,  No.  150—193.     TouUier,  Droit 
Civil  Francais,  tome  iii.  No.  106 — 150. 
«  Otre/i's  Rep.  139. 
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Putnam  v.  Wijley.^     The  Roman  law  made  a  distinction 
in  respect  of  the  offspring  of  slaves,'^  and  so  does  the  civil 
code  of  Louisiana.*^     Though  the  children  were  born  du- 
ring the  temporary  use  or  hiring  of  the  female  slave,  they 
belonged  not  to  the  hirer,  but  to  the  permanent  owner  of 
the  slave.     Another  rule  is,  that  if  the  materials  of  one 
person  are  united  to  the  materials  belonging  to  another, 
by  the  labour  of  the  latter,  who  furnishes  the  principal 
materials,  the  property  in  the  joint  product  is  in  the  lat- 
ter by  right  of  accession.     This  rule  of  the  Roman  and 
Enghsh  law  was  acknowledged  in  Merritt  v.   Johnson,^ 
and  it  has  been  applied  by  Molloy^  to  the  case  of  building 
a  vessel.     According  to  the  doctrine  in  the  Pandects,^  if 
one  repairs  his  vessel  with  another's  materials,  the  pro- 
perty of  the  vessel  remains  in  him ;  but  if  he  builds  the 
vessel  from  the  very  keel  with  the  materials  of 
*another,  the  vessel  belongs  to  the  owner  of  the  *362 
materials.     The  property  is  supposed  to  follow  the 
keel,  propietas  totius  navis,  carmce  causam  sequitur.     This 
title  exercised  to  a  great  degree  the  talents  and  criticism 
of  the  civiHans.     If  A.  builds  a  house  with  his  own  ma- 
terials upon  the  land  of  B.,  the  land,  said  Pothier,  is  the 
principal  subject,  and  the  other  is  but  accessary  ;  for  the 
land  can  subsist  without  the  building,  but  the  building 
cannot  subsist  without  the  land  on  which  it  stands  ;  and, 
therefore,  the  owner  of  the  land  acquired,  by  right  of  ac- 
cession, the  property  in  the  building.     It  is  the  same  thing 
if  A.  builds  a  house  on  his  own  land  with  the  materials 
of  another ;  for  the  property  in  the  land  vests  the  pro- 
perty in  the  building  by  right  of  accession,  and  the 


a  8  Johns.  Rep.  432.  ' 

»>  Inst.  2.  1.  37. 

«  Alt.  539. 

d  7  Johns.  Rep.  473. 

^  De  Jure  Maritimo,  b.  2.  ch.  1.  sec.  7. 

f  Dig.Q.l.Ql. 
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owner  of  the  land  would  only  be  obliged  (if  bound  to 
answer  at  all)  to  answer  to  the  owner  of  the  materials 
for  the  value  of  them.  The  same  distinctions  apply 
to  trees  or  vines  planted  or  seed  sowed  by  A.  in  the 
land  of  B.  When  they  take  root  and  grow,  they  be- 
long to  the  owner  of  the  soil,  and  the  other  can  only  claim, 
upon  equitable  principles,  a  recompense  in  damages 
for  the  loss  of  his  materials.  But  the  Roman  law  held, 
that  if  A.  painted  a  fine  picture  on  the  cloth  or  canvass  of 
B.,  in  that  case  the  rule  v/ould  be  reversed ;  for  though 
the  painting  could  not  subsist  without  the  canvass,  and 
the  canvass  could  subsist  without  the  painting,  yet,  prop- 
ter excellentium  artis,  the  canvass  was  deemed  the  acces- 
sary, and  went  as  the  property  of  the  painter  by  right  of 
accession  :  for  it  would  be  ridiculous,  say  the  Institutes 
of  Justinian,*  that  a  picture  of  Appelles,  or  Parrhasius, 
should  be  deemed  a  mere  accessary  to  a  worthless  tablet. 
The  Roman  law  was  quite  inconsistent  on  this  subject ; 
for  if  a  fine  poem  or  history  was  written  by  A.  on  the 
paper  or  parchment  of  B.,  the  paper  or  parchment  was 
deemed  the  principal,  and  drew  to  the  owner  of  it,  by 
right  of  accession,  the  ownership  of  the  poem  or  history, 

however  excellent  the  composition,  and  however 
*363  *splendid  the  embelhshments  of  the  work.     The 

French  law,  according  to  Pothier  and  Toullier,  does 
not  follow  this  absurd  decision  of  the  Roman  law;  for  it 
holds,  that  the  paper  is  a  thing  of  no  consideration  in 
comparison  with  the  composition,  and  that  the  author  has 
a  higher,  and,  consequently,  the  principal  interest  in  the 
written  manuscript,  and  the  w'hole  shall  belong  to  him  on 
paying  B.  for  the  value  of  his  paper.** 

The  English  law  will  not  allow  one  man  to  gain  a  title 


*  De  rer.  div.  2.  1.  sec.  34. 

''    Vide  Pothier,  Droit  de  Propriili,  n.  169 — 192,  and  Toullier,  tome  3,  p. 
73 — 79,  for  the  distinctions  on  this  subject. 
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to  the  property  of  another  upon  the  pruiciple  of  accession, 
if  he  took  the  other's  property  wilfully  as  a  trespasser. 
It  was  a  principle  settled  as  early  as  the  time  of  the  Year 
Books,  that,  whatever  alteration  of  form  any  property 
had  undergone,  the  owner  might  seize  it  in  its  new  shape, 
and  be  entitled  to  the  ownership  of  it  in  its  state  of  im- 
provement, if  he  could  prove  the  identity  of  the  original 
materials  :  as  if  leather  be  made  into  shoes,  or  cloth  into 
a  coat,  or  a  tree  be  squared  into  timber.^  So,  the  civil 
law,  in  order  to  avoid  giving  encouragement  to  trespas- 
sers, would  not  allow  a  party  to  acquire  a  title  by  acces- 
sion, founded  on  his  own  act,  unless  he  had  taken  the 
materials  in  ignorance  of  the  true  owner,  and  the  mate- 
rials were  incapable  of  being  restored  to  their  original 
form.''  The  supreme  court  of  New-York,  in  Belts  ^ 
Church  v.  Lec,'^  admitted  these  principles,  and  held,  that 
where  A.  had  entered  upon  the  land  of  B.  and  cut  down 
trees,  and  sawed  and  split  them  into  shingles,  and  car- 
ried them  away,  the  conversion  of  the  timber  into  shin- 
gles did  not  change  the  right  of  property.  But  if  grain 
be  taken  and  made  into  malt,  or  money  taken  and  made 
into  a  cup,  or  timber  taken  and  made  into  a  house,  it  is 
held,  in  the  old  English  law,  that  the  propertj"  is  so  al- 
tered as  to  change  the  title.^  In  the  civil  law  there  was 
much  discussion  and  controversy  on  the  question, 
how  far  a  change  of  the  form  *and  character  of  the  *364: 
materials  w^ould  change  the  title  to  the  property, 
and  transfer  it  from  the  original  owner  of  the  materials 
to  the  person  who  had  effected  the  change.  If  A.  should 
make  wine  out  of  the  grapes,  or  meal  out  of  the  corn  of 


■^  5  Hai.  VII.  15.  12  Hen.  VIII.  10.  Fitz.  Abr.  Bar.  144.  Bro.  tit. 
Property,  23. 

^  The  Civil  Code  of  Louisiana,  art.  494,  495,  has  exphcitly  recognized  the 
same  principle. 

<=  5  .Johns.  Rep.  348. 

•^  Bro.  tit.  Property,  pi.  23. 
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B.,  or  make  cloth  out  of  the  wool  of  B.,  or  a  bench,  or  a 
chest,  or  a  ship,  out  of  the  timber  of  B.,  the  most  satis- 
factory decision,  according  to  the  Institutes  of  Justinian, 
is,*  that  if  the  species  can  be  reduced  to  its  former  rude 
materials,  the  owner  of  the  materials  is  to  be  deemed  the 
owner  of  the  new  species ;  but  if  the  species  cannot  be 
so  reduced,  as  neither  wine  nor  flour  can  be  reduced 
back  to  grapes  or  corn,  then  the  manufacturer  is  deemed 
to  be  the  owner,  and  he  is  only  to  make  satisfaction  to 
the  former  proprietor  for  the  materials  which  he  had  so 
converted.'' 

With  respect  to  the  case  of  a  confusion  of  goods,  where 
those  of  two  persons  are  so  intermixed  that  they  can  no 
longer  be  distinguished,  each  of  them  has  an  equal  inte- 
rest in  the  subject  as  tenants  in  common,  if  the  intermix- 
ture was  by  consent.  But  if  it  was  wilfully  made  with- 
out mutual  consent,  then  the  civil  law  gave  the  whole  to 
him  who  made  the  intermixture,  and  compelled  him  to 
make  satisfaction  in  damages  to  the  other  party  for  what 
he  had  lost.*=  The  common  law  also  gave  the  entire  pro- 
perty, without  any  account,  to  him  whose  property  was 
originally  invaded,  and  its  distinct  character  destroy- 
*365  ed.*^  If  A.  will  wilfully  intermix  his  corn  or  *hay 
with  that  of  B.,  or  casts  his  gold  into  another's 
crucible,  so  that  it  becomes  impossible  to  distinguish 


»  /ws^.2.1.25. 

*•  The  commentators  have  been  much  divided  in  opinion  concerning  the  solidity 
of  these  distinctions  taken  by  Justinian.  Vinnius  and  Pothier  have  approved  of 
the  rule  established  in  the  Institutes ;  while  Valin  and  Basuage  lay  down  the 
■doctrine,  that  the  thing  must  be  restored,  if  there  be  clear  evidence  of  its  identity, 
even  though  the  form  be  changed,  as  corn  into  flour,  or  skins  into  leather.  Mr. 
Bell  has  referred  to  the  several  writers  by  whom  this  subject  is  discussed ;  and 
though  he  condemns  the  rule  of  Justinian  as  too  subtle,  he  gives  us  no  distinct 
principle  as  a  substitute.  1  BelVs  Com.  276.  n.  See  the  Civil  Code  of  Louisi- 
ana, art.  512  to  524,  which  has  incorporated  the  principal  or  most  material  dis- 
tinctions in  the  French  law. 

0  Inst.  2. 1. 26.  28. 

<>  Pophani't  Rep.  38.  pi.  2. 
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what  belonged  to  A.  from  what  belonged  to  B.,  the  whole 
belongs  to  B.^  But  this  rule  is  carried  no  farther  than 
necessity  requires  ;  and  if  the  goods  can  be  easily  dis- 
tinguished and  separated,  as  articles  of  furniture,  for  in- 
stance, then  no  change  of  property  takes  place.^  So,  if 
the  corn  or  flour  mixed  together  were  of  equal  value, 
then  the  injured  party  takes  his  given  quantity,  and  not 
the  whole.  This  is  Lord  Eldon's  construction  of  the 
cases  in  the  old  law."=  But  if  the  articles  were  of  diffe- 
rent value  or  quantity,  and  the  original  value  not  to  be 
distinguished,  the  party  injured  takes  the  whole.  It  is 
for  the  party  guilty  of  the  fraud  to  distinguish  his  own 
property  satisfactorily,  or  lose  it.  No  court  of  justice  is 
bound  to  make  the  discrimination  for  him.^ 

III.    Of  original  acquisitioti,  by  intellectual  labour. 

Another  instance  of  property  acquired  by  one's  own 
act  and  power,  is  that  of  literary  property,  consisting  of 
maps,  charts,  writings  and  books ;  and  of  mechanical 
inventions,  consisting  of  useful  machines  or  discoveries, 
produced  by  the  joint  result  of  intellectual  and  manual 
labour.  As  long  as  these  are  kept  within  the  possession 
of  the  author,  he  has  the  same  right  to  the  exclusive  en- 
joyment of  them,  as  of  any  other  species  of  personal  pro- 
perty ;  for  they  have  proprietary  marks,  and  are  a  dis- 
tinguishable subject  of  property.  But  when  they  are 
circulated  abroad,  and  pubhshed  with  the  author's  con- 
sent, they  become  common  property,  and  subject  to  the 
free  use  of  the  community.     It  has  been  found  neces- 


a  Popham's  Rep.  ub.  sup.     Ward  v.  Eyre,  2  Bulst.  323. 

b  ColwiU  V.  Reeves,  2  CampbelVs  N.  P.  Rep.  375.  Holbrook  v.  Hyde, 
1  Vermont  Rep.  2S6. 

•=  15  Ves.  442.  '   ' 

d  Hart  V.  Ten  Eyck,  2  Johns.  Ch.  Rep.  108.  Sir  Wimam  Scott,  in  the  case 
of  the  Odin,  1  Roh.  Rep.  208.  Brackenridge  v.  Holland,  2  Blackford's  Ind. 
Rep.  377. 
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sary,  however,  for  the  promotion  of  the  useful  arts,  and 
the  encouragement  of  learning,  that  ingenious  men 
*366  should  *be  stimulated  to  the  most  active  exertion 
of  the  powers  of  genius,  in  the  production  of  works 
useful  to  the  country,  and  instructive  to  mankind,  by  the 
hope  of  profit,  as  well  as  by  the  love  of  fame,  or  a  sense 
of  duty.  It  is  just  that  they  should  enjoy  the  pecuniary 
profits  resulting  from  mental  as  well  as  bodily  labour. 
We  have,  accordingly,  in  imitation  of  the  English  and 
foreign  jurisprudence,  secured  bylaw  to  authors  and  in- 
ventors, for  a  limited  time,  the  right  to  the  exclusive  use 
and  profit  of  their  productions  and  discoveries.  The 
jurisdiction  of  this  subject  is  vested  in  the  government 
of  the  United  States,  by  that  part  of  the  constitution, 
which  declares,*  that  congress  shall  have  power  "to  pro- 
mote the  progress  of  science  and  useful  arts,  by  secu- 
ring, for  limited  times,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings  and  discoveries." 
This  power  was  very  properly  confided  to  congress,  for 
the  states  could  not  separately  make  effectual  provision 
for  the  case. 

(1.)  As  to  patent  rights  for  i?ivcntions. 

A  patent,  according  to  the  definition  of  Mr.  Phillips,'' 
is  a  grant  by  the  state,  of  the  exclusive  privilege  of  ma- 
king, using,  and  vending,  and  authorizing  others  to  make, 
use,  and  vend,  an  invention. 

The  first  act  of  congress  on  this  subject  was  passed 
April  10th,  1790,  and  it  authorized  the  secretary  of  state, 
the  secretary  at  war,  and  the  attorney-general,  or  any 
two  of  them,  to  grant  patents  for  such  new  inventions  and 
discoveries  as  they  should  deem  sufficiently  useful  and 


a  Art.  1.  sec.  8. 

••   The  Lata  of  Patents  for  InvetUions,  p.  2. 
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important.  That  act  extended  the  privilege  equally  to 
aliens,  and  the  board  exercised  the  power  of  refusing 
patents  for  want  of  novelty  or  utility.  This  act  was  re- 
pealed and  a  new  act  passed  on  the  21st  February,  1793. 
It  confined  patents  to  citizens  of  the  United  States,  and 
they  were  to  be  granted  by  the  secretary  of  state,  subject 
to  the  revision  of  the  attorney-general.  The  act  gave  no 
power  to  the  secretary  of  state  to  refuse  a  patent  for 
want  of  novelty  or  usefulness,  and  the  granting  of  the 
patent  became  a  mere  ministerial  duty.  The  privilege 
of  suing  out  a  patent  was,  by  the  act  of  17th  April,  ISOO, 
extended  to  aliens,  of  two  years'  residence  in  the  United 
States.  The  act  of  July  13th,  1S32,  only  required  the 
alien  to  be  a  resident  at  the  time  of  the  application,  and 
who  should  have  declared  his  intefition,  according  to  law, 
to  become  a  citizen.  ^    " 

But  as  every  person  was  entitled  to  take  out  a  patent, 
on  complying  with  the  prescribed  terms,  without  any 
material  inquiry,  at  least  at  the  patent  office,  respecting 
the  usefulness  and  importance  of  the  invention  or  im- 
provement, a  great  many  worthless  and  fraudulent  pa- 
tents were  issued,  and  the  value  of  the  privilege  was  de- 
graded and  in  a  great  degree  destroyed.^  It  became 
necessary  to  give  a  new  organization  to  the  patent  office, 
and  to  elevate  its  character,  and  confer  upon  it  more  ef- 
ficient power.  This  was  done  by  the  act  of  congress  of 
July  4th,  1S36,  ch.  357,  which  repealed  all  former  laws 
on  the  subject,  and  re-enacted  the  patent  system  with  es- 
sential improvements. 

A  patent  office  is  now  attached  to  the  department  of 


*  It  was  stated,  in  an  able  report  made  by  a  committee  of  the  Senate  of  the  U. 
S.  on  the  28th  April,  1836,  (and  who  introduced  a  new  bill  on  the  subject,)  that 
the  whole  number  of  patents  issued  at  the  patent  oiBce,  under  the  laws  of  the 
United  States,  up  to  March  31st,  1836,  amounted  to  9731,  being  more  than 
double  the  number  issued  either  in  England  or  France,  duiing  tliat  period. 

Vol.  II.  58 
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State,  and  a  commissioner  of  patents  appointed.  Appli- 
cations for  patents  are  to  be  made  in  writing  to  the  com- 
missioner, by  any  person  having  discovered  or  invented 
any  new  and  useful  art,  machine,  manufacture,*  or  com- 
position of  matter,  or  any  new  and  useful  improvement 
on  any  art,  machine,  manufacture  or  composition  of  matter, 
not  known  or  used  by  others  before  his  discovery  or  inven- 
tion thereof,  and  not  at  the  time  of  his  application  for  a  pa- 
tent in  public  use  or  on  sale,  with  his  consent  or  allowance, 
as  the  inventor  or  discoverer.  The  applicant  must  de- 
liver a  written  description  of  his  invention  or  discovery, 
and  of  the  manner  and  process  of  making,  construct- 
ing, using,  and  compounding  the  same  in  full,  clear,  and 
exact  terms,  avoiding  unnecessary  prolixity,  so  as  to  ena- 
ble any  person  skilled  in  the  art  or  science  to  which  it 
appertains,  or  is  most  nearly  connected,  to  make,  con- 
struct, compound,  and  use  the  same ;  and  he  must,  in 
the  case  of  a  machiine,  fully  explain  the  principle  and  the 
application  of  it,  by  which  it  may  be  distinguished  from 
other  inventions  ;  and  he  must  particularly  specify  the 
part,  improvement,  or  combination,  which  he  claims  as 
his  own  invention  or  discovery.''     He  must  accompany 


"  The  English  statute  of  James  I.,  was  confined  to  the  word  manufacture, 
and  that,  said  Lord  Ch.  J.  Abbott,  in  the  case  of  the  King  v.  Wlieeler,  (2  B. 
Sj-  Aid.  349,)  has  been  generally  understood  to  denote,  either  a  thing  made  which 
is  useful  for  its  own  sake  and  vendible  as  such,  as  a  medicine,  a  stove,  a  tele- 
scope ;  or  to  mean  an  engine  or  instrument,  or  some  part  thereof  to  be  employed 
either  in  the  making  of  some  previously  known  article,  or  in  some  other  useful 
purpose,  as  a  stocking  frame,  or  a  steam  engine  for  raising  water  from  mines. 
The  French  law  extends  to  every  invention  or  discovery,  and  in  any  kind  of  in- 
dustry; and  yet  the  practical  construction  of  the  English,  French,  and  American 
law,  in  regard  to  the  kinds  of  inventions  that  are  patentable,  is  substantially  the 
same. 

•"  The  principle  of  a  machine,  in  reference  to  the  patent  law,  means  the  modus 
operandi,  the  peculiar  device  or  manner  in  the  structure  of  the  machine  of  pro- 
ducing any  given  eflect,  and  so  far  a  principle,  if  new  in  its  apphcation  to  a  use- 
ful purpose,  may  be  patentable.  Story,  J.,  in  Barrett  v.  Hall,  1  Mason,  470. 
Woodcock  V.  Parker,  1  Gallison,  438.  Whittemore  v.  Cutter,  lb.  478.  Earl 
V.  Sayer,  4  Mason,  1.     Lowell  v.  Lewis,  1  Mason,  187.     BuUer,  J.,  in  BouJton 


Lee.  XXXVL]  OF  PERSONAL  PROPERTY.  867 

the  same  with  drawings  and  written  references,  where 
the  nature  of  the  case  admits  of  drawings,  or  specimens 
of  ingredients,  and  of  the  composition  of  matter  sufficient 
in  quantity  for  the  purpose  of  experiment,  where  the  in- 
vention or  discovery  is  of  a  composition  of  matter.  He 
must  likewise  furnish  a  model  of  his  invention  in  cases 
which  admit  of  representation  by  model.  The  appUcant 
is  also  to  make  oath,  or  affirmation,  that  he  believes  he  is 
the  original  and  first  inventor  or  discoverer  of  the  art, 
machine,  composition,  or  improvement  for  which  he  so- 
licits a  patent,  and  that  he  does  not  know  or  believe  that 
the  same  was  ever  before  known  or  used,  and  he  must 
further  state  of  what  country  he  is  a  citizen. 

On  fihng  the  application,  description,  and  specification, 
the  commissioner  of  patents  is  to  examine  the  alleged 
new  invention  or  discovery,  and  if  it  appears  to  him  that 
the  applicant  was.  not  the  original  and  first  inventor  or 
discoverer  thereof;  or  that  any  part  of  what  he  claims 
as  such,  had  before  been  invented,  or  discovered,  or  pa- 
'  tented,  or  described  in  any  printed  publication  in  this  or 
any  foreign  country ;  or  that  the  description  is  defective 
and  insufficient,  he  is  to  notify  the  same  to  the  applicant, 
so  as  to  enable  him  to  remove  the  objections  if  he  be 
able.  But  if  the  same  does  not  so  appear  to  the  secre- 
tary, and  that  it  had  not  been  previously  in  public  use, 
or  on  sale  with  the  applicant's  consent,  and  he  shall  deem 
the  same  to  be  sufficiently  useful  and  important,  he  is  then 
to  issue  a  patent  in  the  name  of  the  United  States  to  the 
applicant,  his  heirs,  executors,  administrators,  or  assigns, 
for  the  exclusive  right  of  making,  using,  and  vending  the 


V.  Bull,  2  H.  Blacks.  486.  495.  A  new  composition  of  known  materials,  or  a 
new  comhination  of  existing  machinery  producing  a  new  and  useful  result,  may 
be  patentable.  BoN-ille  v.  Moore,  Dav.  Pat.  Cases,  361.  Story,  J.,  in  .Aloody 
V.  Fiske,  2  Mason,  112.  Lord  Eldon,  in  Hill  v.  Thompson,  3  Merivale,  629, 
630.  Thompson,  J.,  in  Reynolds  v.  Sheldon,  C.  C.  U.  S.  for  Connecticut, 
September,  1838. 
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same  for  a  term  not  exceeding  fourteen  years.  The  pa- 
tent may,  in  special  cases,  and  in  the  discretion  of  the 
board  of  commissioners,  be  renewed  and  extended  to  the 
further  term  of  seven  years.  If  the  application  be  re- 
jected, and  the  applicant  persists  in  his  claim,  he  is  to 
make  his  oath  or  affirmation  anew,  and  if  the  specifica- 
tion and  claim  be  not  so  modified  as  to  remove  the  ob- 
jection, the  applicant  may  appeal  to  a  board  of  three  ex- 
aminers to  be  appointed  by  the  secretary  of  state,  and 
the  commissioner  of  patents  is  to  be  governed  by  their 
decision. 

If  the  applicant  be  a  citizen,  or  an  alien  of  one  year's 
residence,  he  is  to  pay  to  the  treasury  of  the  United  States, 
$30;  and  if  a  British  subject,  S500  ;  and  all  other  ap- 
plicants, $300.  The  original  and  true  inventor  is  not  to 
be  deprived  of  the  right  to  a  patent  for  his  invention,  by 
reason  of  his  having  previously  taken  out  letters  patent 
therefor  in  a  foreign  country,  and  the  same  having  been 
published  at  any  time  within  six  months  next  preceding 
the  filing  of  his  specification  and  drawing.*  The  execu- 
tors and  administrators  of  persons  dying  before  a  patent  be 
taken  out,  may  apply  and  take  it  out  in  trust  for  the  heirs 
or  devisees,  on  due  compliance  with  the  terms  of  the 
statute.  Patents  are  assignable,  and  may  be  granted  in 
whole  or  in  part  by  writing  to  be  recorded  in  the  patent 
office.  If  invalid  by  reason  of  defective  specifications,  or 
by  claiming  too  much,  the  patent  may  be  surrendered,  and 
a  new  patent  taken  out  for  the  unexpired  period,  provi- 
ded the  error  did  not  arise  from  any  fraudulent  intention. 
If  the  patentee  be  an  alien,  he  forfeits  his  exclusive  right, 


»  By  act  of  congi-ess  of  March  3d,  1839,  eh.  88,  sect.  6,  this  restriction  was 
removed,  and  it  was  declared  that  no  person  is  to  be  debarred  from  receiving  a 
patent  for  any  invention  or  discovery,  by  reason  that  the  same  was  patented  in  a 
foreign  country  more  than  six  months  before,  if  the  same  has  not  been  introduced 
into  public  and  common  use  in  the  United  States,  prior  to  the  application. 
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if  he  fails  for  eighteen  months  from  the  date  of  the  patent, 
to  continue  on  sale  to  the  public,  on  reasonable  terms, 
the  invention  or  discovery  covered  by  the  patent.  The 
patentee  does  not  lose  his  patent  if  it  satisfactorily  ap- 
pears to  the  court,  that  at  the  time  of  his  apphcation,  he 
believed  himself  to  be  the  first  inventor  or  discoverer  of 
the  thing  patented,  though  the  invention  or  discovery,  or 
any  part  thereof,  had  been  before  known  or  used  in  a  fo- 
reign country ;  provided  it  does  not  appear  that  the  same, 
or  any  substantial  part  thereof,  had  before  been  patented 
or  described  in  any  printed  publication.^ 

These  are  the  principal  existing  statute  provisions  on 
the  subject,  and  though  the  act  of  congress  of  1836,  has 
made  considerable  alterations  in  the  pre-existing  laws, 
respecting  the  organization  of  the  patent  office,  and  the 
hmitations  on  the  granting  of  patents,  yet  the  essential 
and  established  doctrines  concerning  patents,  heretofore 
declared  in  the  decisions  of  the  courts,  remain  unaffected. 
The  act  of  1793  declared,  that  simply  changing  the  form, 
or  the  proportions  of  any  machine  or  composition  of  mat- 
ter in  any  degree,  was  not  a  discovery.     And  also  that 
the  person  who  had  discovered  an  improvement  in  the 
principle  of  any  machine,  or  in  the  process  of  any  com- 
position of  matter,  might  obtain  a  patent  for  such  improve- 
ment, but  that  he  could  not  thereby  make,  use,  or  vend 
the  original  discovery,  nor  could  the  first  inventor  use 
the   improvement.      These    declaratory   provisions    are 
omitted  in  the  law  of  1S36,  and  I  presume  the  construc- 
tion was  considered  to  be  necessarily  the  same  without 
the  provision. 

In  an  age  distinguished  for  an  active  and  ardent  spirit 
of  improvement  in  the  arts  of  agriculture  and  manufac- 
tures,  and   in   the    machinery   of  every   kind   applied  • 


a  Act  of  Congress,  July  4,  1836,  ch.  357. 
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to  their  use,  the  doctrine  of  patent  rights  has  attract- 
ed much  discussion,  and  become  a  subject  of  deep 
interest,  both  here  and  in  Europe.'' 

The  courts  of  the  United  States  have  exchisive  juris- 
diction over  the  question  of  damages  for  the  infringement 
of  patent  rights,  and  exclusive  authority  to  declare  a 
patent  void.*'  It  has  been  adjudged  in  the  federal  courts, 
that  the  first  inventor,  who  has  reduced  his  invention  first 
to  practice,  and  put  it  to  some  real  and  beneficial  use, 
however  limited  in  extent,  is  entitled  to  a  priority  of  the 


^  Patents  are  no  doubt  procured  in  many  cases-  for  frivolous  and  useless  altera- 
tions in  articles,  implements,  and  machines  in  common  use,  under  the  name  of 
improvements  ;  and  the  abuses  arising  from  the  facility  in  suing  out  patents,  and 
provoking  litigation,  were  painted  in  glowing  colours  by  the  district  judge  at  New- 
York,  in  Thompson  v.  Haight ;  (U.  S.  Law  Journal,  vol.  i.  p.  563,)  and  yet  the 
collection  of  models  and  machines  in  the  patent  office,  relating  to  every  possible 
subject,  constitutes  a  singularly  curious  museum  of  the  arts,  and  one  strongly 
illustrative  of  the  inventive  and  enterprising  genius  of  our  countrymen.  The  act 
of  congress  of  .Tuly  4th,  1836,  ch.  357.  sect.  20,  gave  authority  and  facility  to 
the  classification  and  an-angement  in  rooms  and  galleries,  for  a  beneficial  and 
favourable  display  of  the  unpatented  models  and  specimens  of  compositions,  and 
of  fabrics  and  other  manufactures  and  works  of  art  and  machines,  and  imple- 
ments relating  to  agriculture  deposited  in  the  office. 

On  the  morning  of  the  15th  December,  1836,  the  building  at  the  city  of  Wash- 
ington, containing  the  general  post-office,  the  city  post-officre,  and  the  patent  office, 
was  desti'oyed  by  fire,  and  all  the  machines  and  other  materials  and  matter  in 
the  patent  office  were  consumed.  The  loss  of  the  patent  office  and  all  its  con- 
tents, was  a  national  calamity  ;  and  to  repair  it  as  far  as  possible,  the  act  of  3d 
March,  1837,  ch.  45,  provided  for  the  recording  anew  of  patents,  and  assignments 
of  patents  recorded,  prior  to  the  15th  December,  1836,  and  for  issuing  new 
patents  lor  those  destroyed.  DupHcates  of  the  most  interesting  models  destroyed 
were  to  be  procured  by  the  officers  of  the  patent  office  at  an  expense  not  exceed- 
ing $100,000. 

•'  Act  of  Congress,  21st  February,  1793,  ch.  11.  sec.  6.  10.  Act  of  Con- 
gress, nth  April,  1800,  ch.  25,  sec.  3.  Act  of  Congress,  15tk  February, 
1819,  ch.  19.  Act  of  Congress,  4th  July,  1836,  sec.  16,  17.  Parsons  v.  Bar- 
nard, 7  Johns.  Rep.  144.  Supra,  vol.  i.  p.  303.  But  in  Burrall  v.  Jewett, 
2  Paige's  Hep.  134,  the  court  of  chancery,  in  New-York,  sustained  jurisdiction 
in  the  case  of  a  patent,  by  investigating  the  merits  of  a  patent  claim,  and  by 
ordering  a  contract  in  relation  to  the  sale  of  a  patent  right  to  be  rescinded,  as 
being  founded  in  mistake.  It  was  considered,  in  the  last  case,  that  the  jurisdic- 
tion of  the  circuit  courts  of  the  United  States,  in  respect  to  patents,  under  the 
Act  of  Congress,  15th  February-,  1319,  was  not  exclusive,  except  to  the  extent 
mentioned  in  the  text. 
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patent  right ;  and  a  subsequent  inventor  cannot  sustain 
his  claim,  although  he  be  an  original  inventor,  and  has 
obtained  the  first  patent.  The  law,  in  such  case,  cannot 
give  the  whole  patent-right  to  each  inventor,  even  if  each 
be  equally  entitled  to  the  merit  of  being  an  original  and 
independent  inventor;  and  it,  therefore,  adopts  the  maxim, 
qui  yrior  est  in  temjjore,  j^otior  est  in  jure.  If  the  paten- 
tee be  not  the  first,  or  original  inventor,  in  reference 
to  all  the  world,  he  is  not  entitled  to  a  patent,  even  though 
he  had  no  knowledge  of  the  previous  use,  or  pre- 
vious description  of  the  *invention,  in  any  printed  *369 
publication,  for  the  law  presumes  he  may  have 
known  it.^  If  the  first  inventor  has  suffered  his  inven- 
tion to  go  into  public  use,  or  to  be  publicly  sold  for  use, 
before  taking  out  a  patent,  the  better  opinion,  and  the 
weight  of  authority  is,  that  he  cannot  afterwards  resume 
the  invention,  and  hold  the  patent.  This  voluntary  act,  or 
acquiescence  in  the  public  sale  or  use,  is  an  abandon- 
ment of  his  right,  for  it  creates  a  disability  to  comply 
with  the  terms  and  conditions  of  the  patent  law.  It 
would  be  unreasonable  and  injurious  for  a  person  to  be 
permitted  to  lie  by,  and  suffer  his^invention  or  improve- 
ment to  go  into  use,  and  expensive  undertakings  to  be 
assumed,  and  machinery  constructed  for  the  application 
of  that  invention,  and  then  sue  out  a  patent  and  arrest  all 
such  proceedings.  The  jast  inference  from  such  delay 
is,  that  he  has  made  an  abandonment  or  surrenderof  his 
discovery  to  the  public ;  and  a  similar  construction  has 
been  put  upon  the  English  statute  of  monopolies.''     The 


a  Woodcock  V.  Parker,  1  Gall.  Rep.  438.  Bedford  v.  Hunt,  1  Mason's  Rep. 
302.  Evans  v.  Eaton,  3  Whea(o7i,  454.  1  Peters'  Cir.  Rep.  322.  S.  C. 
Reutgen  v.  Kanowrs,  1  Wash.  Cir.  Rep.  168.  Dawson  v.  Follen,  2  Ibid.  311. 
Shaw  V.  Cooper,  7  Peters'  U.  S.  Rep.  292.  Whitney  v.  Emmett,  1  Baldicin's 
C.  C.  U.  S.  Rep.  303. 

^  Whittemore  v.  Cutter,  1  Gall.  Rep.  473.  Thompson  v.  Haight,  U.  S. 
Law  Journal,  vol.  i.  p.  563.      Morris  v.  Huntington,  1  Paine's  Rep:  348. 
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use  or  knowledge  of  the  invention,  prior  to  the  apphcation 
for  a  patent,  will  not  affect  the  right  of  the  inventor,  pro- 
vided that  knowledge  was  surreptitiously  obtained  and 
communicated  to  the  public,  and  there  be  no  acquies- 
cence in  the  public  use  by  the  inventor,  and  he  immedi- 
ately asserts  his  right.^  But  after  the  patent  has  been 
obtained,  any  disuse  of  it  by  the  patentee,  unless  he  be 
an  alien,  within  the  fourteen  years,  is  not,  of  itself,  an 
abandonment  of  his  right.''  It  has  been  a  point  of  some 
discussion  and  difficulty,  to  determine  to  what  extent  an 
invention  must  be  useful,  to  render  it  the  subject  of  a 
patent.  This  will,  as  a  matter  of  fact,  depend  upon  the 
circumstances  of  each  case.  It  must  be,  to  a  certain  de- 
gree, beneficial  to  the  community,  and  not  injurious,  or 
frivolous,  or  insignificant.'^ 

The  act  of  congress  has  described  in  substance, 

*370  the  requisite  *parts  of  a  valid  specification  of  the 

discovery ;  and  yet  the  defects  of  the  specification 


Melius  V.  Sjlsbee,  4  Maso7i's  Rep.  108.  Pennock  and  Sellers  v.  Dialogue, 
2  Peters'  Sup.  C.  Rep.  1.  Grey  v.  James,  1  Peters'  Cir.  Rep.  394.  Wood 
V.  Zimmer,  1  Holt's  N.  P.  Rep.  53.  If  the  first  inventor  keeps  his  invention  a 
secret,  or  does  not  put  it  in  practice,  until  anotlier  person  makes  the  same  inven- 
tion and  obtains  a  patent  for  it,  the  patent  is  vahd  and  ^\■ill  prevail.  Dolland's 
case,  cited  by  Buller,  J.,  in  2  H.  Blacks.  4S7.  It  is  the  first  inventor,  who  has 
put  the  invention  in  practice,  and  he  07ily,  that  is  entitled  to  a  patent.  Storj',  J,, 
in  Bedford  v.  Hunt,  1  Mason,  304.  The  English  statute  of  monopolies,  and  the 
French  law  according  to  M.  Renouard,  confine  the  patent  to  inventions  not  in 
use  at  the  time  of  the  patent.  The  act  of  Congress  of  1836,  is  more  large  and 
liberal,  and  it  only  requires  the  invention  to  be  neio  at  the  time  of  the  invention 
and  not  in  tise  at  the  time  of  the  application  for  the  patent.  The  French  doc- 
trine on  this  point  is  unreasonable,  for  accoi-ding  to  that  doctrine,  even  a  confi- 
dential disclosure  of  the  invention  prior  to  a  patent,  or  the  public  have  acquired 
the  knowledge  of  it  by  other  means,  they  are  not  bound  Eifterwards  to  buy  the 
secret,  though  a  subsequent  patent  be  obtained,  for  it  is  no  longer  a  novelty. 
Renotiard' s  Trait6  des  Brevet  d'  hivention,  p.  170.  edit.  Paris,  1825. 

a  Shaw  V.  Cooper,  7  Peters'  U.  S.  R.  292. 

^  Gray  and  Osgood  v.  James,  1  Peters'  C.  C.  R.  403. 

•=  Lowell  V.  Lewis,  1  Mason's  Rep.  182.  Bedford  v.  Hunt,  lb.  302.  Lang- 
don  V.  De  Groot,  1  Paine' s  Rep.  203.  Evans  v.  Eaton,  1  Peters'  Cir.  Rep. 
322. 
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is  one  great  source  of  a  vexatious  and  perplexing  litiga- 
tion in  our  own,  as  well  as  in  the  English  courts.  The 
act  of  congress  requires  drawings  with  written  references, 
to  be  annexed  to  the  specification,  when  the  nature  of 
the  case  admits  of  them;  and  when  so  annexed,  they  be- 
come part  of  the  specification,  and  give  certainty  to  the 
description,  and  may  help  and  make  good  a  specification 
which  would  otherwise  be  defective.^  In  the  present 
improved  state  of  the  arts,  it  is  often  a  question  of  in- 
trinsic difficulty,  especially  in  cases  of  the  invention  of 
minute  additions  to  complicated  machinery,  to  decide 
whether  one  machine  operates  upon  the  same  principle 
as  another,  and  whether  that  which  is  stated  to  be  an 
improvement,  be  really  new  and  useful.''  The  material 
point  of  inquiry  generally  is,  not  whether  the  same  ele- 
ments of  motion,  and,  in  some  particulars,  the  same  man- 
ner of  operation,  and  the  same  component  parts  are  used, 
but  whether  the  given  effect  be  produced  substantially 
by  the  same  mode  of  operation,  and  the  same  combina- 
tion of  powers,  in  both  machines.  Mere  colourable  dif- 
ferences, or  slight  improvements,  cannot  shake  the  right 
of  the  original  inventor.*^  If  a  machine  produce  several 
different  effects  by  a  particular  construction  of  machinery, 


*  Earle  v.  Sawyer,  4  Mason's  Rep.  1. 

^  The  cases  of  Hill  v.  Thompson,  8  Taunt.  Rep.  375,  and  Evans  v.  Eaton, 
7  Wheaion,  356,  may  be  selected  as  samples  of  the  intricacy  and  subtlety  of  such 
investigations.  Mr.  Phillips  terms  the  patent  law  branch  of  our  jurisprudence, 
the  metaphysics  of  the  law.  The  heavy  tax  imposed,  in  England,  on  taking  out 
a  patent,  and  the  difficulty  of  protecting  and  enforcing  patent  rights,  and  the  dis- 
tressing litigations  which  so  frequently  attend  them,  have  contributed  very  much 
to  lessen  their  value,  and  to  repress  the  stimulus  which  patent  privileges  were 
intended  to  give  to  the  cause  of  science. 

*  It  is  laid  down  as  a  general  rule,  that  where  two  machines  are  substantially 
the  same,  and  operate  in  the  same  manner,  to  produce  the  same  result,  they 
must  be  in  principle  the  same,  though  there  be  a  formal  variation.  Washington, 
J.,  in  Gray  v.  James,  1  Peters'  C.  C.  R.  396,  and  see  the  late  English  cases  of 
the  King  v.  Fussell,  the  King  v.  Lister,  the  King  v.  Daniell,  and  Brunton  t. 
Hawkes,  cited  in  Phillipi  on  the  Laio  of  Patents,  128 — 133. 

Vol.  II.  59 


370  OF  PERSONAL  PROPERTY.  [Part  V. 

and  those  effects  are  produced  the  same  way  in  another 
machine,  and  a  new  effect  added,  the  inventor  of  the  lat- 
ter cannot  entitle  himself  to  a  patent  for  the  whole  ma- 
chine.    He  is  entitled  to  a  patent  for  no  more  than  his 

improvement.  And  if  the  inventor  of  an  improve- 
*371  ment  obtain  a  patent  for  the  whole  *machine,  or 

mix  up  the  new  and  the  old  discoveries  together, 
or  incorporate,  in  his  specification,  inventions  neither 
novel,  nor  his  own  ;  the  patent  being  broader  and  more 
extensive  than  the  invention,  and  claiming  thereby  things, 
which  are  the  property  or  the  invention  of  others,  is  ab- 
solutely and  totally  void."^     The  invention  must  be  sub- 


»  Brunton  v.  Hawkes,  A  B.  ^  Aid.  540.  Stanley  v.  Hewitt,  Circuit  Court 
U.  S.,for  the  Southern  District  of  Neic-York,  November,  1835.  Lowell  v. 
Lewis,  1  Maso7i,  189.  Moody  v.  Fiske,  2  lb.  112.  The  King  v.  Ellice,  Dav. 
Pat.  Cas.  144.  The  American  decisions  uphold  the  patent  in  many  cases  in 
which  it  would  be  void  under  the  Enghsh  law,  because  in  the  American  patents 
the  specification  can  be  resorted  to  for  a  construction  of  the  title,  and  relieve  the 
difficulty  arising  from  the  defective  description  in  the  patent.  The  specification 
is  part  of  the  patent.  Story,  J.,  in  1  Mason,  477.  Phillips  on  the  Law  of 
Patents,  p.  223 — 231.  Nor  is  the  Fi-ench  law  as  strict  and  severe  on  this  point 
as  the  English,  for  if  the  specification  be  too  broad  or  defective,  it  does  not  vitiate 
the  whole  patent.  It  is  only  void  pro  tanto.  Nor  if  the  process,  claimed  by  the 
patentee,  fails  in  one  point,  does  it  fail  in  toto.  M.  Pei-pigna,  in  his  treatise  on 
the  French  patent  law,  boasts  in  these  respects  of  the  superiority  of  the  French 
law.  See  his  treatise  at  large,  p.  67 — 73,  in  vol.  iv.  of  the  haw  Library,  edited 
by  Sergeant  &  Lowber,  Philadelphia,  1834.  It  is  a  clear  and  copious  work,  and 
well  written  in  the  English  language  by  the  author,  who  is  a  "  Barrister  in  the 
royal  court  of  Paris."  He  says  he  was  induced  to  undertake  the  work  in  Eng- 
lish, at  the  solicitation  of  his  English  and  American  clients.  Though  a  patent 
be  too  broad  in  its  genei-al  tenns,  it  may  be  limited  by  a  disclaimer  to  any  thing 
before  knowTi  or  used,  and  by  showing  the  thing  intended  to  be  patented.  Whit- 
ney v.  Emmett,  1  Baldwin'' s  C.  C.  U.  S.  Rep.  303.  The  English  act  of  5  and 
6  Wm.  IV.,  c.  83,  allows  the  patentee  to  enter  a  disclaimer  of  any  part  of  the 
title  or  specification,  so  as  to  save  the  loss  of  his  patent.  But  the  American  act 
of  1836,  makes  a  more  eftectual  provision  by  allowing  a  sun'ender  of  the  defec- 
tive patent,  and  taking  out  a  new  one  for  the  unexpired  part  of  the  term.  So 
the  act  of  3d  March,  1837,  oh.  34.  sect.  7  and  9,  declares,  that  if  the  specifica- 
tion be  too  broad,  and  the  patentee  claims  beyond  his  original  invention,  he  may 
disclaim  by  writing  duly  attested  and  recorded,  the  excess  in  the  specification, 
and  such  disclaimer  shall  be  considered  as  part  of  the  specification  to  the  extent 
of  his  interest  in  the  patent.  And  if  the  excessive  specification  did  not  arise 
from  wilful  default  or  fraud,  the  claim  shall  be  good  to  the  estent  of  the  inveution, 
if  it  be  of  a  material  and  substantial  part  of  the  thing. 
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stantially  new  in  its  structure  and  mode  of  operation,  and 
the  specification  must  point  out  the  new  .improvement 
of  the  patentee,  so  as  to  show  in  what  the  improvement 
consists.*^  If  the  patentee  has  made  a  comUnation  which 
is  new  and  useful,  though  the  parts  of  the  machine,  when 
separate,  and  not  in  combination,  were  in  common  use 
before,  he  is  entitled  to  his  patent.  The  law  has  no  re- 
gard to  the  process  of  mind  by  which  the  invention  was 
accomplished,  whether  the  discovery  be  by  accident,  or 
by  sudden,  or  by  long  and  laborious  thought." 

The  Enghsh  decisions  under  their  patent  law  are  es- 
sentially the  same.  The  statute  of  monopolies  of  21  Ja. 
L,  ch.  3.  contains  the  provision  under  which  patents  for 
the  term  of  fourteen  years,  for  new  and  useful  inventions, 
are  granted.  It  does  not  confine  the  privilege  to  British 
subjects.  It  applies  to  "the  true  and  first  inventor  of 
any  manner  of  new  manufactures  within  the  realm,  which 
others  at  the  time  of  granting  the  patent  did  not  use  ;" 
and  it  has  been  deemed  sufficient  to  entitle  the  party  to 
a  patent,  that  his  invention  was  7iew  in  England,  and  that 
it  was  immaterial  whether  the  patentee  acquired  the  dis- 
covery by  study  or  travel,  or  only  introduced  what  was 
invented  abroad.  The  policy  of  the  law  equally  an- 
swered  in   either  case.''     It  is   allowed    in    England, 


a  Woodcock  V.  Parker,  1  Gal.  Rep.  438.  Whittemore  v.  Cutter,  Ibid.  478. 
Odiome  v.  Winkley,  2  Ibid.  51.  Lowell  v.  Lewis,  1  Masoii's  Rep.  182. 
Evans  V.  Eaton,  7  Wheaton,  356.     Dixon  v.  Moyer,  4  Wash.  Cir.  Rep.  68. 

i"  Earle  v.  Sawyer,  4  Mason's  Rep.  1.  Walker  v.  Congreve,  cited  in  Phillips 
on  the  Laic  of  Patents,  p.  127,  from  the  Rep.  of  Arts,  2d  series,  vol.  xxix.  p. 

311. 

«  Edgeberry  v.  Stephens,  2  Salk.  Rep.  447.  Darcy  v.  Allen,  Noi/,  182,  183. 
Lewis  V.  Marling,  1  Lloyd  4'  Welsh y's  Rep.  28.  4  Carr.  4-  Payne,  52. 
,  10  Barniv.  Sj-  Cress.  22.  S.  C.  If  we  were  to  judge  from  the  language  of  the 
statute  of  James,  and  from  the  construction  given  to  it  by  Lord  Coke  himself, 
3  Inst.  184,  (and  he  was  chairman  of  the  committee  in  the  house  of  commons 
which  reported  the  bill,)  the  patentee  himself  must  have  been  the  true  and  first 
inventor ;  and  there  would  seem  to  be  no  foundation  for  the  opinion  of  Lord 
Holt,  in  Edgebury  v.  Stephens.     But  the  modern  received  doctrine  is  in  con- 
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as  it  is  with  us,  to  take  out  a  patent  for  an  addition 
or  improvement  in  any  former  invention  or  machine.* 
But  the  invention  must  be  new  and  useful,  and  the 
specification  intelhgible,  and  accurately  describe  it  j, 
and  if  it  covers  more  than  is  actually  new  and  useful,  it 
destroys  the  patent,  even  to  the  extent  to  which  it  might 
otherwise  have  been  supported  ;  and  a  patent  was  de- 
clared void,  because  it  extended  to  a  whole  watch,  when 
the  invention  was  of  a  particular  movement  only.''  The 
holder  of  a  defective  patent,  may  surrender  it  to  the  de- 
partment of  state  and  obtain  a  new  one,  which  being  a 
continuation  of  the  fi.rst,  shall  have  relation  to  the  emana- 
tion of  the  first,  and  the  rights  of  the  patentee  be  ascer- 
tained by  the  law  under  which  the  original  application- 
was  made.'^  In  no  case  can  a  patentee,  by  taking  out  a 
new  patent  for  the  same  invention,  or  by  any  other 
means,  prolong  his  exclusive  right  beyond  the  limitation 
annexed  to  the  first  patent.^ 

A  patent  right  is  personal  property,  and  is  assignable  ;. 
and  the  patented  article  may  be  seized  and  sold  on  exe- 
cution.^ 


formity  with  the  decision  of  Lord  Holt.  Sturz  v.  De  la  Rue,  5  RusselVs  Rep. 
322.  And  this  is  the  sense  of  the  EngHsh  law,  as  understood  by  Mr.  Justice 
Story,  in  Earle  v.  Sawyer,  4  Mason'' s  Rep.  8 ;  though  it  was  admitted,  that  the 
law  in  the  United  States  was  different,  and  required  the  patentee  to  be  absolutely 
the  first  inventor  of  the  machine,  in  its  simple,  or  in  its  combined  character. 
But  the  act  of  congress  of  1836,  (as  see  supra,)  does  not  make  the  patent  void 
in  all  cases,  though  the  thing  patented,  or  some  part  thereof,  had  been  before 
known  or  used  in  some  foreign  country.  The  severity  of  the  former  statute  is 
somewhat  mitigated  by  the  last  act,  which  only  requires  the  belief  of  the  patentee, 
that  he  was  the  first  inventor  or  discoverer,  and  that  no  substantial  part  of  tha 
invention  had  before  been  patented  or  described  in  any  printed  publication. 

»  Morris  v.  Branson,  cited  in  2  H.  Blacks.  Rep.  489.  Boulton  v.  Bull,  Ihid. 
463.     Hornblower  v.  Boulton,  8  Term  Rep.  95. 

b  Hill  v.  Thompson,  8  Taunt.  Rep.  375.  3  MerivaWs  Rep.  629..  Jessop'a 
case,  cited  in  2  H.  Blacks.  Rep.  489.  Brunton  v.  Hawkes,  i  B.  S/-  Aid.  540. 
Minter  v.  Mewer,  1  Nevile  4-  Perry,  595. 

«  Grant  v.  Raymond,  6  Peters^  U.  S.  Rep.  220.  Shaw  v.  Cooper,  7  Jbid^ 
g92. 

•*  Odiome  v.  The  Amesbury  Nail  Factory,  2  Mason,  28. 

•  Hesse  v.  Steveneon,  3  B.  dp  Puller,  565.     Sawin  v.  Guild,  1  Gallison,  495. 
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In  addition  to  the  ordinary  remedies  by  action  for  vio- 
lation of  a  patent  right,  the  party  in  possession  will  be 
protected  in  the  enjoyment  of  his  right,  by  injunction,  pro- 
vided he  has  had  exclusive  possession  of  some  duration. 
If  the  right  be  doubtful,  the  courts  of  equity  will  not  inter- 
fere by  injunction,  until  the  patentee  has  first  established 
the  validity  of  his  patent  in  a  court  of  taw.""     The  courts 


»  Sullivan  v.  Redfield,  1  Paine' s  Rep.  441.     Hill  v.  Thompsor,  3  il/cnwa^e'* 
Rep.  622.     Livingston  v.  Van  Ligen,  0  Johns.  Rep.  507.  585.     The  measure 
of  damages  is,  in  each  case,  a  matter  of  fact  fur  the  discretion  of  the  jury,  under 
the  circumstances  ;  and  the  better  opinion  is,  that  it  is  not  the  legal  operation  of 
the  verdict,  in  a  case  of  piracy  for  making  and  using  a  patented  machine,  (what- 
ever measure  of  damages  may  be  given,)  to  transfer  to  the  defendant  the  future 
right  to  the  use  of  the  machine.     A  verdict  and  judgment  against  a  trespasser, 
for  using  the  machine  for  one  period,  is  no  bar  to  a  like  action  for  the  use  in 
another  and  subsequent  period.     Whittemore  v.   Cutter,   1    Gall.   Rep.   478, 
Earle  v.  Sawyer,  4  Mason's  Rep.  12—14.     The  law  of  patents,  in  France,  is 
founded  on  decrees  of  the  constituent  assembly  of  December  31st,   1790,  and 
January  7th,  and  May  25th,  1791  ;  and  it  assures  to  inventors  of  discoveries  in 
the  arts,  for  a  certain  period,  the  exclusive  right  to  make  and  sell  their  discove- 
ries ;  and  it  makes  no  distinction  between  Frenchmen  and  foreigners,  or  between 
residents  and  non-residents.     The  French  law  admits  of  three  distinct  kinds  of 
patents,  v\i :  Patents  for  inventions,  patents  for  improvements,  and  patents  for 
importations  of  foreign  inventions  unknown  in  France.    Perpigiia  on  the  French 
Laio  of  Patents,  p.  23.  36.  47.  84.     A  decree  of  Napoleon  of  13th  of  August, 
1810,  placed  patents  for  importations  on  the  same  footing  with  patents  for  inven- 
tions, but  that  law  is  not  now  in  force,  and  therefore  patents  for  imported  inven- 
tions cannot  extend  beyond  the  term  fixed  for  the  expiration  of  the  privilege  in 
the  foreign  country.     Ibid.  p.  84,  85.     The  patent  may  be  taken  out  for  five, 
ten,  or  fifteen  years,  at  the  option  of  the  patentee,  under  the  charge  of  a  tax  pro- 
portioned to  the  time ;  and  whoever  first  imports  a  foreign  discoveiy  or  improve- 
ment, is  entitled  to  the  privilege  of  an  inventor.     The  patentee  must  exhibit  a 
true  and  accurate  specification  of  the  principles,  plans,  and  models,  of  his  dis- 
covery or  importation.     If  he  obtains  a  patent  for  the  same  object  in  a  foreign 
country,  he  forfeits  his  French  patent.     The  French  jurisprudence,  on  this  point, 
is  very  fully  considered  by  A.  C.  Renouard,  in  his  Traite  des  Brevets  d'  Inven- 
tion, de  Perfectionnement  et  d'  Importation,  Paris,  1825.      The  conditions 
necessary  to  the  validity  of  a  French  patent,  says  M.  Perpigna,  are,  1.  The  in- 
vention must  be  lawful.     2.  It  must  be  new.      3.  The  inventor,  improver  or 
importer,  must  disclose  at  once  in  the  specification  his  whole  secret.     4.  Whatt- 
ever  improvements  he  makes,  he  must  declare  them,  and  obtain  additional  patents 
for  them.     5.  After  having  taken  a  patent  in  France,  the  patentee  must  not  take 
a  patent  for  the  same  thing  in  a  foreign  country.     6.  He  must  put  his  invention 
into  practice  within  two  years.     See  the  French  law  and  practice  of  patents 
Jot  inventions,  improvements  and  importations,  by  M.  Perpigna,  p.- 62.     The 
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having  cognizance  of  the  subject,  may  award  to  the 
amount  of  treble  the  actual  damages  found  by  the  jury, 


same  questions  concerning-  priority  of  invention,  and  the  requisite  proofs,  have 
distuibed  the  French  tiibunals,  which  have  so  long  been  agitated  in  ours.  {Re- 
pertoire de  Junsprudence,  tit.  Brevet  d'  Invention.  Questions  de  Droit, 
tome  V.  187.)  The  law  as  to  patents  for  new  inventions  and  discoveries,  in  the 
dominions  of  the  Emperor  of  Austria,  rests  upon  an  imperial  decree  of  Decem- 
ber 6th,  1820.  By  that  decree,  foreigners,  residents  and  non-residents,  may 
obtain  patents  on  the  same  terms  as  the  native  subjects.  The  objects  of  the 
patents  are  new  discoveries ;  but  those  are  considered  as  new,  which,  although 
known  in  other  countries,  are  not  at  the  time  of  the  application  in  practical  use 
in  the  Austrian  dominions,  nor  specifically  described  in  any  printed  work.  The 
patents  may  be  taken  out  for  fifteen  years,  and  the  application  for  them  must 
describe  accurately  and  minutely  the  invention,  discovery,  or  improvement,  and 
be  accompanied  with  models,  if  the  nature  of  the  case  requires  them.  The 
patentee  must  put  his  invention  into  practice  vrithin  one  year  from  the  date  of  the 
patent,  or  he  forfeits  it.  See  the  substance  of  the  Austrian  decree,  inserted  in 
the  appendix  to  Mr.  Phillips'  Treatise  on  Patents.  In  the  same  appendix  is 
also  given  the  patent  law  of  the  Netherlands,  made  in  1817.  It  is  very  analogous 
in  its  chief  provisions  to  the  act  of  congress  of  1836.  It  allows  patents  not 
exceeding  fifteen  years  to  the  persons  who  have  made  any  invention  or  essential 
improvement,  (not  already  used  in  the  kingdom  by  another  person,  or  described 
in  any  work  printed  and  published)  in  any  branch  of  arts  or  manufactures,  and 
also  to  those  who  shall  first  introduce  or  practice  in  the  kingdom,  any  invention 
or  improvement  made  in  foreign  countries.  Patents  for  foreign  inventions  or 
improvements,  and  under  foreign  patent,  may  be  granted  for  the  unexpired  term, 
but  the  thing  must  be  manufactured  in  the  kingdom.  A  subsequent  patent  in  a 
foreign  country  vacates  the  patent,  and  the  thing  patented  must  be  put  in  prac- 
tice within  two  years.  The  Spanish  patent  law  is  founded  on  a  decree  of  the 
king  and  cortes,  of  October  14th,  1820.  It  grants  a  monopoly  of  any  art  or 
manufactiu'e,  to  the  inventor,  for  ten  years  ;  to  him  who  improves  it,  for  six 
years ;  and  to  him  who  imports  it,  for  five  years.  The  law  is  well  drawn  and 
guarded,  and  is  annexed  to  the  treatise  of  M.  Renouard. 

Since  the  last  edition  of  these  Commentaries,  the  patent  law  of  1836  was  passed, 
and  I  have  also  been  much  instructed  by  the  perusal  of  the  valuable  work  of  Mr. 
Phillips,  of  Boston,  on  The  Laio  of  Patents  for  Inventions.  It  is  a  verj'  elaborate 
production,  and  contains  a  critical  examination  of  all  the  Enghsh  and  American 
cases,  applicable  to  the  subject ;  and  they  are  well  digested.  He  has  likewise  in- 
corporated in  his  treatise  much  interesting  information  on  the  French  law  of  patents, 
drawn  from  the  excellent  treatise  of  M.  Renouai-d ;  so  that  the  work  gives  us  an  en- 
larged and  accurate  survey  of  the  EngUsh  and  French  as  well  as  American  law  of 
patents. 

It  may  be  here  observed,  that  although  a  merchant  or  trader  has  no  patent  right 
relative  to  the  disposition  of  his  goods  and  manufactured  articles,  yet  the  law  wiU 
throw  a  protection  over  the  particular  marks  or  signs  he  may  habitually  affix  to  his 
goods,  to  distinguish  them  from  similar  articles  belonging  to  others  ;  and  if  another 
person  fraudulently  uses  those  marks  and  signs,  with  intent  to  injure  him  in  his  trade, 
he  will  be  entitled  to  a  special  action  on  the  case  at  law  for  damages,  and  to  a 
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for  making,  using,  or  selling  the  thing  secured  to  another 
by  patent ;  and  all  cases  arising  under  the  patent 
laws  are  made  originally  cognizable,  as  well  in  equity 
as  at  law  in  the  circuit  courts  of  the  United  States,  and 
in  the  district  courts,  having  the  jurisdiction  of  circuit 
courts,  with  the  right  to  a  writ  of  error  or  appeal  as  in 
other  cases,  to  the  supreme  court  of  the  United  States.* 

*(2)  As  to  copy-rights  of  authors.  373 

The  authors  of  books,  maps,  charts  and  musical 
compositions,  and  the  inv&ntors  and  designers  of  prints, 
cuts  and  engravings,  being  citizens  of  the  United  States, 
or  residents  therein,''  are  entitled  to  the  exclusive  right  of 
printing,  reprinting,  publishing  and  vending  them,  for 
the  term  of  twenty-eight  years,  from  the  time  of  record- 
ing the  title  thereof;  and  if  the  author,  inventor  or  de- 
signer, or  any  of  them,  where  the  work  was  origin- 
ally composed  and  made  *by  more  than  one  person,  *374 
be  living,  and  a  citizen  of  the  United  States,  or 
resident  therein,  at  the  end  of  the  term,  or,  being  dead, 


much  more  prompt  and  effectual  remedy  in  eqiiity  by  injunction  to  restrain  such  a 
fraudulent  invasion  of  bis  private  right.  Popham's  Rep.  144,  where  Dodderidge, 
J.,  stated  a  case  of  a  successful  action  in  22  Eliz.  against  a  clothier  by  another 
clothier,  who  used  his  marks  to  ill-made  cloth.  Sykes  v.  Sykes,  3  B.  cj-  Cressw. 
541.  Blolield  V.  Payne,  4  B.  4'-  Adolph.  410.  Knott  v.  Morgan,  2  iveere's  i2e^. 
213.     Motley  V.  Downman,  3  M.  ^  Cr.  1. 

»  Act  of  Congress,  July  4,  1836,  ch.  357,  sec.  14.  17. 

*>  A  billVas  introduced  into  the  Senate  of  the  United  States,  in  February,  1837, 
by  Mr.  Clay,  extending  the  privilege  of  the  act  to  the  non-resident  subjects  of  Great 
Britain  and  France,  in  respect  to  future  publications.  It  was  stated  that  as 
American  authors  could  be  protected  abroad  in  their  productions,  under  the  copy- 
right lavi's  of  those  two  kingdoms,  such  an  extension  of  the  privilege  was  called  for 
on  a  principle  of  recipiocity,  as  well  as  of  justice.  The  bill,  we  regret  to  say,  did 
not  pass  into  a  law.  Dr.  Lieber,  in  a  Letter  to  Mr.  Preston,  on  International 
'    Copy-right,  (1840)  has  urged  thejusticeof  such  a  law  with  his  usual  ability  and  force. 

The  earliest  instance  of  a  protected  copy-right  for  printing  books,  was  granted 
by  the  Senate  of  Venice,  in  1469  ;  and  as  early  as  1486,  a  censorship  of  the  press, 
or  restraint  on  the  sale  of  printed  books,  was  introduced  in  Germany.  Hallam'f 
Introductionto  the  Liieraiure  of  Europe,  \ol.i.p.3ii.3i8. 
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shall  have  left  a  widow,  or  child  or  children,  either  or 
all  of  them  living,  she  or  they  are  entitled  to  the  same 
exclusive  right  for  the  further  term  of  fourteen  years,  on 
complying  with  the  terms  prescribed  by  the  act  of  con- 
gress. Those  terms  are,  that  the  author  or  proprietor, 
before  publication,  deposit  a  printed  copy  of  the  title  of 
the  book,  map,  chart,  musical  compositon,  print,  cut,  or 
engraving,  in  the  clerk's  office  of  the  district  wherein  he 
resides,  and  which  copy  is  to  be  recorded  ;  and  that  he 
cause  to  be  inserted  on  the  title-page,  or  the  page  next 
following,  of  each  and  every  edition  of  the  book,  and 
cause  to  be  impressed  on  the  face  of  the  map,  chart,  mu- 
sical composition,  print,  cut  or  engraving,  or  upon  the 
title  or  frontispiece  of  a  volume  of  the  same,  the  follow- 
ing words,  "  Entered,  according  to  the  act  of  congress,  in 

in  the  year ,  by  A.  B.,  in  the  clerk's  office  of  the 

district  court  of ,"  (as  the  case  may  be.)     He  is  then, 

within  three  months  after  publishing  the  book,  or  other 
work  as  aforesaid,  to  cause  to  be  delivered  a  copy  of  the 
same  to  the  clerk  of  the  said  district  court,  who  is  once 
in  every  year  to  transmit  a  certified  list  of  all  such  re- 
cords of  copy-right,  and  the  several  books  or  other  works 
deposited  as  aforesaid,  to  the  secretary  of  state,  to  be 
preserved  in  his  office.  The  violation  of  the  copy-right 
thus  duly  secured,  is  guarded  against  by  adequate 
penalties  and  forfeitures. 

On  the  renewal  of  the  copy-right,  the  title  of  the  work 
must  be  again  recorded,  and  a  copy  of  the  work  de- 
livered to  the  clerk  of  the  district,  and  the  entry  of  the 
record  noticed  as  aforesaid  at  the  beginning  of  the  work ; 
and  all  these  regulations  must  be  complied  with,  within 
six  months  before  the  expiration  of  the  first  term.  And 
in  addition  to  these  regulations,  the  author  or  proprietor 
must,  within  two  months  from  the  date  of  the  renewal, 
-cause  a  copy  of  the  record  thereof  to  be  published  in  one 
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or  more  of  the  public  newspapers  printed  in  the  United 
States  for  the  space  of  four  weeks."* 

*It  was  for  some  time  the  prevaihng  and  better  *375 
opinion  in  England,  that  authors  had  an  exclusive 
copy-right  at  common  law,  as  permanent  as  the  property 
of  an  estate  ;  and  that  the  statute  of  Anne,  protecting  by 
penalties  that  right  for  fourteen  years,  was  only  an  addi- 
tional sanction,  and  made  in  affirmance  of  the  common 
law.     This  point  came  at  last  to  be  questioned  ;  and  it 
became  the  subject  of  a  very  serious  litigation  in  the 
court  of  K.  B.     It  v/as  debated  at  the  bar  and  upon  the 
bench,  with  great  exertion  of  talent,  and  a  very  extensive 
erudition   and  skill  in  jurisprudence.     It  was  decided, 
that  every  author  had  a  common  law  right  in  perpetuity, 
independent  of  statute,  to  the  exclusive  printing  and  pub- 
lishing his  original  compositions.''     The  court  were  not 
unanimous  ;  and  a  subsequent  decision  of  the  House  of 
Lords,  in  Donaldson  v.  Bccket,  in  February,  1774,  settled 
this  very  litigated  question  against  the  opinion  of  the  K. 
B.,  by  estabhshing  that  the  common  law  right  of  action 
(if  any  existed)  could  not  be  exercised  beyond  the  time 
limited  by  the  statute  of  Anne.'' 

The  act  of  congress  is  declared  not  to  extend  to  prohi- 
bit the  importation  or  vending,  printing  or  publishing, 
within  the  United  States,  any  map,  chart  or  book,  musi- 
cal composition,  print  or  engraving,  written,  composed,  or 
made,  by  any  person  not  a  citizen  of  the  United  States, 
nor  resident  within  the  jurisdiction  thereof. 


a  Act  of  Congress,  February  3cl,  1331,  ch.  16.  The  rights  of  authors  in  the 
printing,  pubHshing,  profits,  and  sale  of  their  works,  published  prior  to  the  date  of 
this  statute,  depend  upon  the  Acts  of  Congress  of  1790  and  1803;  and  for  the 
protection  of  copy-right  under  those  statutes,  sco  post,  p.  376,  note  a.— the  case  of 
Wheaton  v.  Peters. 

b  Millerv.  Taylor,  4  Burr.  Rep.  2303. 

c  Donaldson  v.  Becket,  4  Burr.  Rep.  2403.  7  Bro.  P.  C.  83.  S.  C.  Beck- 
ford  V.  Hood,  7  Term  Rep.  620, 
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The  statute  of  Anne  had  a  provision  against  the  scar- 
city of  editions  and  exorbitancy  of  price.  The  act  of 
congress  has  no  such  provision ;  and  it  leaves  authors  to 
regulate,  in  their  discretion,  the  number  and  price  of  their 
books,  calculating  (and  probably  very  correctly)  that  the 
interest  an  author  has  in  a  rapid  and  extensive  sale  of  his 
work,  will  be  sufficient  to  keep  the  price  reasonable,  and 
the  market  well  supplied.*  The  act  of  congress,  though 
taken  generally  from  the  provisions  in  the  statute 
*376  of  8  Anne,  ch.  19,  varies  from  *it  in  several  re- 
spects. The  statute  of  Anne  does  not  discriminate, 
as  the  act  of  congress  does,  between  natives  and  foreign- 
ers, or  require  any  previous  residence  of  the  latter,  but 
grants  the  privilege  of  copy-right  to  every  author  of  any 
book.^  The  statute  of  Anne  renewed  the  copy-right,  at 
the  expiration  of  the  fourteen  years,  if  the  author  be  then 
living,  for  another  term  of  fourteen  years,  without  any 
re-entry  and  republication,  as  is  required  with  us.  In 
one  respect,  authors  with  us  are  exempted  from  an  ex- 
ceedingly onerous  burden  imposed  upon  them  by  the 
statute  of  Anne.  That  statute  required  not  only  the  title 
of  the  book  to  be  entered  at  stationers'  hall,  but  nine 
copies  to  be  deposited  there  for  the  use  of  the  libraries  of 
the  two  universities,  and  other  libraries  ;  and  the  statute 
of  54  Geo.  III.  has  since  enlarged  the  number  to  eleven 
copies,  by  requiring  two  copies  for  libraries  in  the  city  of 
Dublin.  In  the  ease  of  splendid  and  expensive  publica- 
tions, supporting  only  a  few  copies,  this  requisition  is  a 
very  heavy  tax  upon  the  author.  The  statute  of  8  Geo. 
II.,  ch.  13,  securing  the  privilege  of  copy-right  for  twenty- 


*  When  the  copy-right,  or  the  exclusive  privilege  of  printing  and  selling  books 
for  a  limited  period,  was  introduced  in  Spain,  under  Isabella,  it  was  granted,  says 
Mr.  Prescott,  (Hist,  of  Ferdinand  and  Isabella,  vol.  ii.  207,)  in  consideration  of 
the  grantee  doing  so  at  a  reasonable  rate ;  and  foreign  books  of  every  description 
were  allowed  to  be  imported  into  the  kingdom  free  of  all  duty  whatever. 

^  SeeD'Almaine  v.  Boosy,  1  Younge  8f  Collyer,  288. 
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eight  years  to  the  inventors  of  prints  and  engravings,  did 
not  require  the  deposit  of  any  copies  for  pubUc  uses  ; 
whereas  the  act  of  congress  requires  the  hke  entry,  pub- 
lication and  deposit,  in  the  case  of  historical  and  other 
prints,  as  in  the  case  of  books.  The  statute  of  54  Geo. 
III.,  has  greatly  improved  upon  the  statute  of  Anne,  and 
gives  to  the  author  at  once  the  full  term  of  twenty-eight 
years  ;  and  if  he  be  living  at  the  end  of  that  period,  then 
for  the  residue  of  his  life.'' 


=  Under  the  English  statute,  of  54  Geo.  III.,  the  omission  to  enter  the  work  at 
stationers'  hall  only  deprives  the  author  of  the  penalties  given  to  him  for  breach  of 
the  copy-right,  and  subjects  him  to  certain  small  forfeitures:  and  his  exclusive 
copy-right  still  exists,  and  he  may  sue  for  damages  on  the  violation  of  it.     Beck- 
ford  V.  Hood,  7  Term  Rep.  620.     The  act  of  congress  is  not  susceptible  of  that 
construction,  though  the  omission  to  deposit  a  copy  of  the  book  in  the  clerk's  of- 
fice, under  the  act  of  congress  of  1831,  does  not  deprive  the  author  of  his  vested 
copy-right,  nor  of  his  remedies  under  the  statute.     That  provision  is  merely  direc- 
tory.    It  has  been  decided  in  a  case  of  copy-right,  under  the  act  of  congress  of 
1790,  that  after  depositing  the  title  of  the  book  in  the  clerk's  office  the  exclusive 
right  was  vested,  and  that  the  publication  of  the  title,  and  the  deposit  of  a  copy  of 
the  book  in  the  secretary's  office,  were  acts  merely  directory,  and  constituted  no 
part  of  the  essential  requisites  for  securing  the  copy-right.     Nichols  v.  Ruggles, 
3  Day's  Conn.  Rep.  145.     But  under  the  act  of  1802,  the  publication  was  held 
to  be  essential.     Ewer  v.  Coxe,  4  Wash.  C.  C.  Rep.  487.     And  in  Wheaton  v. 
Peters,  8  Peters'   U.  S.  Rep.  591,  the  question  of  copy-right  was  discussed  by 
counsel  withgi'eat  learning  and  ability,  and  a  majority  of  the  supreme  court  held, 
that  an  author  had  no  common  law  copy-right  in  his  published  works  ;  that  if  such 
a  common  law  right  ever  existed  in  England,  yet  there  was  no  common  law  of  the 
United  States  on  the  subject,  and  there  was  no  evidence  or  presumption  that  any 
such  common  law  right  had  ever  been  introduced  or  adopted  in  Pennsylvania,  where 
the  controversy  in  that  case  arose ;  and  that,  as  in  England,  since  the  statute  of  8 
Anne,  an  author's  exclusive  right  of  literary  property  in  his  published  works,  was 
confined  to  the  period  limited  by  the  statute,  so  in  that  case  the  author's  right  de- 
pended upon  the  acts  of  congress  of  1790  and  1802.     It  was  furthev  held,  that  the 
requirements  in  the  act  of  1790,  as  explained  and  amended  by  the  act  of  1802,  to 
deposit  a  copy  of  the  title  in  the  clerk's  office,  and  to  insert  a  copy  of  that  record 
in  the  title-page  of  the  work,  or  in  the  succeeding  page,  and  to  publish  the  same 
for  four  weeks  in  a  newspaper,  and  to  deposit  a  copy  of  the  work  within  six  months, 
in  the  office  of  the  secretary  of  state,  were  all  acts  essential  to  the  title,  and  neces- 
sary to  be  performed,  to  enable  the  author  to  claim  the  protection  and  benefit  of 
those  statutes.     The  court  likewise  declared,  that  no  reporter  had  or  could  have 
any  copy-right  in  the  written  opinions  delivered  by  the  judges  of  that  court.     The 
minority  of  the  court  held,  that  authors  had  a  common  law  right  in  their  works, 
which  existed  independent  of  the  acts  of  congress,  and  under  the  common  law  of 
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The  cognizance  of  cases  arising  under  the  act  of  con- 
gress securing  to  authors  the  copy-right  of  their  produc- 


the  several  states ;  and  that  the  statute  right  and  remedy  vested  upon  recording 
the  title-page  of  the  book,  and  inserting  a  copy  of  the  act  in  the  page  next  to  the 
title-page ;  and  that  the  subsequent  notice  and  deposit,  were  merely  directory? 
according  to  the  decision  in  Nichols  v.  Ruggles. 

M.  Renouard,  the  author  of  a  treatise  on  patents,  as  mentioned  in  a  preceding 
note,  has  published  a  dissertation  on  the  rights  of  authors,  in  which  he  contends 
that  authors  have  not,  upon  just  principles,  any  perpetual  copy-right,  and  are  only 
entitled  to  the  protection  and  remuneration  which  statute  law  affords.  The  sub- 
stance of  that  dissertation  is  given  in  the  American  Jurist,  No.  43,  for  October,. 
1839,  and  if  the  reasoning  and  policy  upon  which  the  opinion  of  M.  Renouard  is 
founded  be  not  sufficient,  we  are  nevertheless  satisfied  that  the  protection  of  copy- 
right in  perpetuity,  independent  of  statute  provision,  as  was  once  contended  for  in 
the  great  case  o{  Miller  4*  Taylor,  is  visionary  and  impracticable. 

The  French  law  of  copy-right  is  founded  on  the  repubhcan  decree  of  July  19th. 
1793,  which  gave  to  authors  of  writings  of  all  kinds,  composers  of  music,  pain- 
ters and  engravers,  a  right  for  life  in  their  works,  and  to  their  heirs,  for  ten  years 
after  their  deaths,  with  strong  pi-ovisions  against  the  invasion  of  such  literary  pro- 
perty. One  copy  was  to  be  deposited  in  the  national  library.  The  imperial 
decree  of  the  5th  Februai-y,  1810,  made  some  modifications  of  that  law,  and 
gave  the  right  to  the  author  for  hfe,  and  to  his  wife,  if  she  survived,  for  her  life, 
and  to  their  children  for  twenty  years  ;  and  the  right  was  secured  by  adequate 
civil  penalties.  A  number  of  interesting  questions  have  been  discussed  and 
decided  in  the  French  tribunals,  under  the  above  law  ;  and  they  are  reported  in 
the  Repertoire  de  Jurisprudence,  par  Merhn,  tit.  Contrefacon,  sec.  1 — 15 ; 
and  in  his  Questions  de  Droit,  tit.  Propri6t6  Litteraire,  sec.  1,2.  In  the  case 
of  Masson  &  Besson  v.  Moutardier  &  Leclerc,  in  the  latter  work,  sec  1,  a  new 
edition  of  the  Dictionary  of  the  French  Academy,  with  colourable  additions 
only,  was  adjudged  to  be  a  fraudulent  violation  of  the  copy-right;  and  Merlin  has 
preserved  his  elaborate  and  eloquent  argument  in  support  of  literary  property. 
In  the  case  of  Lahante  &  Bonnemaison  v.  Sieber,  the  question  was  concerning 
the  rights  of  foreign  authors ;  and  it  was  decided,  and  settled  on  appeal,  in 
March,  1810,  that  the  French  assignee  of  a  literary  or  musical  work,  not  pub- 
lished abroad,  acquired  in  France,  after  conforming  to  the  usual  terms  of  the 
French  law,  before  any  'publication  abroad,  the  exclusive  copy-right  under  the 
law  of  1793.  See  Questions  de  Droit,  tit.  Propri6t6  Litteraire,  sec.  2.  It  is 
understood  to  be  lawful  to  publish  in  France,  without  the  permission  of  the 
author,  a  work  already  published  in  a  foreign  country.  Repertoire,  ub.  sup. 
sec.  10.  The  French  law  is  much  more  liberal  in  the  protection  of  intellectual 
productions  to  authors  and  their  heirs,  than  either  the  English  or  our  American 
law  ;  and  it  is  a  curious  fact  in  the  history  of  mankind,  that  the  French  national 
convention,  in  July,  1793,  should  have  busied  themselves  with  the  project  of  a 
law  of  that  kind,  when  the  whole  republic  was  at  that  time  in  the  most  violent 
convulsions,  and  the  combined  armies  were  invading  France,  and  besieging 
Valenciennes ;  when  Paris  was  one  scene  of  sedition,  terror,  proscription,  im- 
prisonment and  judicial  massacre,  under  the  forms  of  the  revolutionary  tribunal ; 
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tions,  belongs  to  the  courts  of  the  United  States ; 
but  there  *are  no  decisions  in  print  on  the  subject,  *378 
and  we  must  recur  for  instruction   to  principles  settled 
by  the  English  decisions  under  the  statute  of  Anne,  and 


when  the  convention  had  just  been  mutilated  by  its  own  denunciation  and  im- 
prisonment of  the  deputies  of  the  Gironde  party,  and  the  whole  nation  was  pre- 
paring to  rise  in  a  mass  to  expel  the  invaders.  If  the  production  of  such  a  law, 
at  such  a  crisis,  be  not  resolvable  into  mere  vanity  and  affectation,  then  indeed 
we  may  well  say,  with  Mr.  Hume,  so  inconsistent  is  human  nature  with  itself, 
and  so  easily  do  gentle,  pacific  and  generous  sentiments  ally  both  with  the  most 
heroic  courage,  and  the  fiercest  barbarity  ! 

There  is  a  disposition  in  France  to  enlarge  still  further  the  term  of  an  author's 
property  in  his  works  ;  and  the  commissioners  appointed  by  the  king  to  frame  a 
new  law  on  the  subject,  reported,  in  the  summer  of  1826,  the  draft  of  a  law,  in 
which  they  proposed  to  give  to  authors  and  artists  of  works  of  all  kinds,  pro- 
perty in  their  works  for  life,  and  to  their  legal  representatives,  for  fifty  years  from 
their  deaths  :  and  copy-right  in  a  work  to  be  protected  from  piracy  by  representa- 
tion, as  well  as  piracy  by  publication.  In  Prussia,  by  an  ordinance  of  the  king, 
in  June,  1837,  copy-right  endures  for  the  life  of  the  author,  and  to  his  heirs  for 
thirty  years  after  his  death,  and  it  is  understood,  that  in  1839,  the  law  in  France 
went  to  that  extent.  The  rapid  and  piratical  reprint  in  Belgium  of  French 
books  as  soon  as  they  are  out,  and  the  consequent  diffusion  of  them  all  over 
France,  ruins  the  value  of  copy-right  in  France.  There  is  the  same  evil  as  re- 
spects French  Switzerland.  Copy-right  has  a  fair  claim  to  international  protec- 
tion. In  Germany,  copy-right  is  perpetual ;  but  it  cannot  be  of  much  value,  for 
there  is  no  one  uniform  Germanic  legislation  on  the  subject,  to  protect  C02iy-iight 
among  so  many  independent  states,  using  a  common  language.  It  is  said,  how- 
ever, that  there  is  a  reciprocal  security  of  copy-right  by  treaty  between  Prussia 
and  Austria ;  and  by  the  act  of  union  of  the  Germanic  confederacy  of  1815,  the 
diet  was  directed  to  make  uniform  decrees  for  the  protection  of  copy-right. 
By  the  Prussian  ordinance  of  June,  1837,  the  copy-right  law  of  that  kingdom 
applies  generally  to  works  published  in  foreign  states,  provided  the  copy-right 
law  of  such  states  applies  to  and  protects  works  published  in  the  Prussian  domi- 
nions. So,  also,  the  English  statute  of  1  and  2  Victoria,  ch.  59,  secures  to  authors, 
in  certain  cases,  the  international  copy-right,  by  allowing  the  queen  in  council  to 
grant  to  authors  of  books,  which  shall  thereafter  be  published  in  any  foreign 
country  to  be  specified  in  the  order,  the  privilege  of  copy-right  in  the  British 
dominions,  for  a  term  not  exceeding  that  granted  to  British  authors,  upon  entry 
and  deposit  of  the  work  with  the  ware-house  keeper  of  the  company  of  stationers 
in  London.  The  grant  is  to  be  upon  the  condition  that  British  authors  have  the 
like  protection  in  the  foreign  country.  This  case  of  Germany  shows  how  im- 
portant it  was  in  this  country,  that  the  law  of  copy-right  should  rest  on  the  broad 
basis  of  federal  jurisdiction.  By  the  law  in  Russia,  as  established  in  1828,  copy- 
right in  books  and  translations  is  secured  to  an  author  for  life,  and  to  his  heirs, 
after  his  death,  for  twenty-five  years,  and  no  such  right  can  be  sold  for  debt. 
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which  are,  no  doubt,  essentially  applicable  to  the  rights 
of  authors  under  the  act  of  congress. 

It  was  decided  in  Coleman  v.  Wathen,^  that  the  acting 
of  a  dramatic  composition  on  the  stage,  was  not  a  publica- 
tion within  the  statute.  The  plaintiff  had  purchased 
from  O'Keefe  the  copy-right  of  an  entertainment  called 
the  Agreeable  Surprise^  and  the  defendant  represented  this 
piece  upon  the  stage.  The  mere  act  of  repeating  such 
a  performance  from  memory,  was  held  to  be  no  publica- 
tion. On  the  other  hand,  to  take  down,  from  the  mouths 
of  the  actors,  the  words  of  a  dramatic  composition,  which 
the  author  had  occasionally  suffered  to  be  acted,  but 
never  printed  or  published,  and  to  pubhsh  it  from  the 
notes  so  taken  down,  was  deemed  a  breach  of  right ;  and 
the  publication  of  the  copy  so  taken  down  (being  the 
farce  entitled  Love  a  la  Mode,)  was  restrained  by  injunc- 
tion.'' Since  the  case  above  mentioned,  injunctions 
*379  have  been  granted  in  chancery  even  *against  the 
acting  of  a  dramatic  work  without  the  consent  of 
the  proprietor  f  and  the  narrow  and  unreasonable  con- 
struction given  to  the  claims  of  an  author  by  the  K.  B., 
seems  to  have  been  very  properly  enlarged  by  the  court 
of  chancery.  But  as  the  lord  chancellor,  as  late  as  1S22, 
took  the  opinion  of  the  court  of  K.  B.  whether  an  action 
would  lie  for  publicly  acting,  and  representing  for  profit, 
a  tragedy  altered  for  the  stage,  without  the  consent  of  the 
owner  of  the  copy-right ;  and  as  that  opinion  was  against 
the  action,  it  is  probable  that  the  rule  in  chancery  will 
conform  to  that  at  law.*^  In  England  there  may  be  re- 
lief granted  against  the  piratical  publication  for  profit,  of 
lectures  delivered  orally,  and  taken  down  in  short  hand 


a  5  Term  Rep.  245. 

^  Macklin  v.  Richardson,  Amb.  Rep.  694. 

«  Morris  V.  Harris,  and  Morris  v.  Kelly,  cited  in  Eden  on  Injunction$,  198. 

<i  Murray  V.  Elliston,  5  Bamw.  <§•  Aid.  657. 
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by  the  pupils.*  But  relief  for  such  an  injury  does  not 
seem  to  come  within  any  of  the  provisions  of  the  act  of 
congress  on  the  subject  of  copy-rights ;  and  if  it  can  be 
afforded  at  all,  it  must  be  upon  the  principles  of  the  com- 
mon law,  under  the  state  jurisdictions.'' 

If  an  author  first  publishes  abroad,  and  does  not  use 
due  diligence  to  publish  in  England,  and  another  fairly 
publishes  his  work  in  England,  it  is  held,  that  he  can- 
not sue  for  a  breach  of  copy-right.  Whether  the  act  of 
printing  and  publishing  abroad  makes  the  work  yuhlici 
juris,  is  not  decided.  It  becomes  so  if  the  author  does 
not  promptly  print  and  publish  in  England  ;  and  the  sta- 
tute of  Anne  had  a  reference  to  publications  in  England, 
and  it  was  them  only  that  it  intended  to  protect.'^ 

An  injunction  to  restrain  the  publication  of  un-  ' 
published  *manuscripts  has  been  frequently  grant-  *380 
ed  in  England  f  and  on  the  ground,  that  the  author 
had  a  property  in  an  unpublished  work  independent  of 
the  statute.^  Literary  property  is  the  ownership  to 
which  an  author  is  entitled  in  the  original  manuscript  of 
his  literary  work  ;  and  the  identity  of  the  work  consists 
in  the  sentiment  and  language.^     It  is  clearly  the  author's 


»  Abemethey  v.  Hutchinson,  reported  in  Maugham  on  Literary  Property, 

147—154. 

b  In  Clayton  v.  Stone,  decided  in  the  circuit  court  of  the  United  States,  at  New- 
York,  Decembty,  1823,  it  was  held,  that  a  jirice  current,  published  in  a  semi- 
weekly  newspaper,  was  not  a  book,  within  the  act  of  congress,  because  not  a  work 
of  science  or  learning,  but  of  mere  industry. 

<:  dementi  V.  Walker,  2  Barnw.  c^  Cress.  861.  ■     ■ 

<*  Eden  071  Injunctions,  lf)9,  200. 

•  Duke  of  Queensbury  v.  Shebbeare,  2  Eden's  Rep.  329.  Southey  v.  Sherwood, 
2  Merivales  Rep.  435.  MackHn  v.  Richardson,  Amb.  Rep.  694.  White  v. 
Gerock,  2  Barmc.  4-  Aid.  298. 

f  The  identity  of  ahterary  composition,  says  Sir  Wm,  Blackstone,  consists  en- 
tirely in  the  sentiment  and  the  language.  The  same  conceptions,  clothed  in  the 
same  words,  must  necessarily  be  the  same  composition.  2  Blacks.  Comm.  406:- 
The  copy-right  appHes  to  the  peculiar  expression  of  ideas  which  the  authonty  has 
used,  and  a  work  may  be  the  subject  of  copy-right,  although  the  materials  which 
compose  it  may  be  found  in  the  works  of  other  authors  antecedently  printed,  pro- 
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exclusive  right,  inasmuch  as  it  is  created  by  his  own  la- 
bour and  invention  ;  and  the  reason  and  moral  sense  of 
mankind  acquiesce  in  the  sohdity  of  the  title.     The  act 
of  congress  says,  that  no  person  shall  be  entitled  to  the 
benefit  of  the  act,  unless  he  shall,  before  publication,  re- 
cord the  book  in  the  clerk's  office  of  the  district  court,  by 
depositing  a  printed  copy  of  the  title  with  the  clerk ;  but 
there  is  another  section  of  the  act  which  declares,  that  if 
any  person  shall  print  or  publish  any  manuscript,  with- 
out the  consent  of  the  author  or  proprietor,  (he  being  a 
citizen  or  resident  of  the  United  States,)  he  shall  be  re- 
ponsible    in  damages  by  a  special  action  on  the  case. 
The  courts  of  the  United  States  are  authorized  to  grant 
injunctions  to  prevent  the  violation  of  the  rights  of  authors 
and  inventors,  and  to  protect  manuscripts  from  piratical 
publication.^    No  length  of  time  will  authorize  the  publica- 
tion of  an  author's  original  manuscript  without  his  consent. 
In  England  the  publication  of  private  letters,   forming 
a   literary   composition,    has    been   restrained,    on    the 
ground   of  a  joint  property  existing  in  the  writer,  as 
well   as  in  the  person  to  whom  the  letters  were  ad- 
dressed.    The  letters  of  Pope,   Swift,  and  others,  and 
the  letters  of  Lord  Chesterfield,   were  prevented    from 
a   surreptitious    and   unauthorized    publication   by   the 
process    of  injunction.''     In  the  case  of  Percival 
*381  V.    *Phipps,'^   the   vice-chancellor   held,   that   pri- 


vided  the  plan,  the  arrangement,  and  the  combination  of  those  materials  be  original, 
and  which  must  necessarily  be  the  result  of  intellectual  exertion  and  skill.  It  is 
of  no  consequence  whether  the  invasion  of  the  copy-right  be  a  simple  reprint,  or  by 
incorporating  the  whole,  or  a  large  portion  thereof,  in  some  larger  work.  The 
form  in  which  the  piracy  is  effected,  is  not  material.  Gray  v.  Russell,  C.  C.  U.  S. 
for  Massachusetts,  October,  1839. 

*  Act  of  Congress,  February  3d,  1831,  sec.  D. 

b  Pope  V.  Curl,  2  Aik.  Rep.  342.  Thompson  v.  Stanhope,  A7nb.  Rep.  737. 
In  1804,  the  court  of  sessions  in  Scotland,  interdicted,  at  the  instance  of  the 
children,  the  publication  of  the  manuscinpt  letters  of  the  poet  Burns.  Cadell  &. 
Davis  V.  Stewart,  cited  in  1  BelVs  Com.  116.  n. 

<=  2  Ves.  Sf  Bea.  19. 
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vate  letters,   having  the  character   of  literary  compo- 
sition, were  within  the  spirit  of  the  act  protecting  literary 
property  ;  and  that  by  sending  a  letter  the  writer  did  not 
give  the  receiver  the  right  to  publish  it.     But  the  court 
would  not  interfere  to  restrain  the  publication  of  commer- 
cial or  friendly  letters,  except  under  circumstances.     The 
publication  or  production  of  business  letters,  might  often 
be  necessary  in  one's  own  defence.     If  the  publication  of 
private  letters  would  be  a  breach  of  trust,  the  publication 
has  been,  and  may  be  restrained.*     It  is  easy  to  perceive 
the  delicacy  and  importance  of  this  branch  of  equity  juris- 
diction relative  to  the  publication  of  manuscripts  and 
private  correspondence.     The  publication  of  private  let- 
ters ought  to  be  restrained,  when  it  would  be  a  breach  of 
confidence  and  trust,  as  letters  of  courtship;  or  when  in- 
jurious to  the  character  and  happiness  of  others.     On  the 
other  hand,  the  courts  will  not  lend  their  protection  to 
works  which  are  evidently  injurious  to  the  public  morals 
or  peace,  or  an  offence  against  decency,  or  are  libels  upon 
individuals.'' 

A  copy-right  may  exist  in  a  translation  as  much  as  in 
an  original  composition,  and  whether  it  be  produced 
by  personal  application  and  expense,  or  by  gift.'^  A 
copy-right  may  exist  in  part  of  a  work,  without  having 
an  exclusive  right  to  the  whole.  Gray's  poems  were 
collected  and  published,  with  additional  pieces,  by 
Mason ;  and  Lord  Bathurst*protected,  by  injunction,  *382 

*  Percival  v.  Phipps,  2  Ves.  4"  Bea.  27.  Earl  of  Granard  v.  Dunkin,  1  Ball 
8f  B.  209.  Gee  v.  Pritchard,  2  Swanst.  R.  418.  Mr.  Justice  Story  asserts 
strongly  the  projiricty  of  the  jurisdiction,  by  injunction,  to  restrain  the  publication 
of  private  letters,  though  not  strictly  literary  compositions,  except  when  called 
for  in  the  administration  of  public  justice.  Coyn.  on  Eq.  Jurisprudence,  vol.  ii. 
220—223.     Denis  v.  Leclerc,  1  Martin's  Louis.  Rep.  297. 

•>  Fores  v.  Johnes,  4  Esp.  N.  P.  Rep.  97.  Hime  v.  Dale,  2  Camp.  Rep.  27. 
n.  Southey  V.  Shervfood,  2  Merivale's  Rep.  i'Sa.  Walcot  v.  Walker,  7  Ves.  1. 
Lawrence  v.  Smith,  1  Jacob's  Rep.  471.  Murray  v.  Beiibow,  and  Lawrence  v. 
Smith,  decided  in  1322,  and  cited  in  Maugham  on  Literary  Property,  90,  91. 

«  Wyatt  V.  Barnard,  3  Ves.  Sj-  Bea.  77. 
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the  unauthorized  publiontlon  of  tlio  additions.*  So, 
Lord  llardwicko  restrained  a  dotbndant  tVoni  printing 
Milton's  Paradise  T.ost.  Avitli  Dr.  iSewton's  notes.^'  A 
mere  colourable  abridunient  ot'  a  book  is  an  evasion  of 
tliG  Statute,  and  will  be  restrained  ;  but,  as  Lord  Hard- 
w-icke  observed,  this  will  not  apply  to  a  real  and  lair 
abridgment ;  tor  an  abridgment  may,  with  great  pro- 
priety, be  called  a  new  book.  It  is  very  often  extremely 
useful,  and  ilisplays  equalh*  the  invention,  learning,  and 
iuilizment  of  the  author.'^  A  Ikhui  fnlc  abridomont  of 
Hawkesworth's  Vovaries  has  been  held  no  violation  of 
the  original  copj-right."*  So,  an  abridgment  of  .lohnson's 
Kasselas,  given  as  an  abstract  in  the  Annual  Register, 
was  held  not  to  be  a  piratical  invasion  of  the  copy-right, 
but  innocent,  and  not  injurious  to  the  original  work.* 
A  person  cannot,  under  the  pretence  of  quotation,  pub- 


*  Mason  v.  jrurray.  cited  in  1  East's  Rep.  3(>0. 

•>  I.ont  Koiivon,  in  1  F.iist's  JRcp.  361.  Tonson  v.  Walker,  175'2.  3  Stransf. 
Rep.  671.  Thougli  ilieix-  was  nothinj;-  new  in  Milton  s  Paradise  Lost,  with 
Newtivi's  notes,  except  the  notes,  Loi\l  llaixKvicke  gr.inteit  an  injunction  ajrainst 
the  whole  book ;  but  the  rule  seems  now  to  be,  that  chancery  cannot  p-ant  an 
injunction  against  the  tchole  of  a  book,  on  account  of  die  iiiratical  quality  of  a 
ivsrt.  unless  the  part  pinitctl  is  such,  that  jTsuuing  an  injunction  against  that  part 
necessarily  destivys  the  w  hole.  An  action  at  law  may  be  bnuiglit  tor  i>irating  a 
l>art.     Lord  Eldon.  in  Mawnian  v.  Te§g,  2  Russell's  Rep.  39S. 

«  Gyles  V.  Wilcox.  2  AH:  Rep.  141.  " 

''  Anou.  Loji's  Rep.  775. 

*  Dodsley  v.  Kintiersley,  Amb.  Rep.  403.  This  latitudinarj*  right  of  abridg- 
ment is  liable  tv>  abtise,  and  to  trench  upon  the  copy-riirht  of  the  author.  Tho 
questiau  as  to  a  boiuifide  abridgment  may  turn,  not  so  much  upon  the  quantitj- 
as  ilie  value  of  the  selected  materials.  All  the  vital  part  of  another's  book,  said 
Loi\l  Cottenhaiu,  might  be  taken,  though  it  might  be  of  a  small  pn.>portion  of  the 
book  in  quantity.  The  slightest  ciivumstaiices  in  diese  cases,  asHLord  Kldoii 
well  observed,  make  die  most  important  distuiction.  ^Vilkins  v.  Aikin,  17  Veset/, 
425.  Bi-amwell  v.  Ilolcomb,  3  Mylne  vj-  Craig,  737.  Saunders  v.  Smith, 
Ji.  72S.  720.  Mr.  Justice  Story  makes  some  veiyjust  and  pertinent  obsena- 
tions  on  this  point,  iu  die  case  of  Givy  v.  Russell,  C.  C.  U.  S.  for  Massachusetts, 
October  Term,  1S39.  And  as  evidence  of  tlie  sensibility  as  well  as  good  sense 
and  sound  morality  of  autliors  en  this  subjivt,  we  may  refer  to  Dr.  Lieber.  who 
condexiins  this  abuse  of  copy-right  under  the  .<hape  of  abridgments,  and  holds 
dial  it  is  as  if  a  man  had  a  right  to  cut  die  ears  of  my  corn,  provided  he  leaves 
the  stalks  untouched.     Political  Etkies,  vol.  i.  133. 
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lish  either  the  whole,  or  any  material  part  of  another's 
work  ;  but  he  may  use,  what  is  in  all  cases  very  difficult 
to  define,  fair  quotation.     A  man  may  adopt  part  of  the 
work  of  another.     The  quo  animo  is  the  inquiry  in  these 
cases.     The  question  is,  whether  it  be  a  legitimate  use 
of  another's  publication,  in  the  exercise  of  a  mental  ope- 
ration, deserving  the  character  of  an  original  work.^     If 
an  encyclopgedia  or  review  should  copy  so  much 
of  a  book  as  to  serve  as  a  *substitute  for  it,  it  be-  *383 
comes  an  actionable  violation  of  literary  property, 
even  without  the  ajiimusfurandi.     If  so  much  be  extracted 
as  to  communicate  the  same  knowledge  as  the  original 
work,  it  is  a  violation  of  copy-right.     It  must  not  be  in. 
substance  a  copy.     An  encyclopaedia  must  not  be  al- 
lowed by  its  transcripts,  to  sweep  up  all  modern  works. 
It  would  be  a  recipe  for  completely  breaking  down  hte- 
rary  property.** 

The  act  of  congress  of  1831  (and  of  which  the  sub- 
stance has  been  given  in  the  preceding  pages)  has  great- 
ly enlarged  the  privilege  of  copy-right  beyond  that  which 
existed  under  the  acts  of  congress  of  1790  and  1802. 
Under  those  acts,  the  exclusive  right  of  printing,  pubHsh- 
ing  and  vending,  was  confined  to  the  term  of  fourteen 
years,  with  the  privilege  of  renewal  for  the  further  term 
of  fourteen  years,  if  the  author  should  be  living  when  the 
first  term  expired.  The  act  of  1831  extends  and  con- 
tinues to  the  proprietors  of  copy-rights  then  existing,  and 
not  expired  when  the  act  passed,  the  benefit  of  all  its  pro- 
visions for  the  enlarged  term  given  by  the  act,  to  be  com- 
puted from  the  time  of  the  first  entry  of  the  copy-right 
under  the  former  statutes,  and  with  the  like  privilege  of 


a  Wilkins  V.  Aikin,  17  Ves.  422. 

t>  Roworth  V.  Wilkes,  1  Campb.  N.  P.  Rep.  94.  If  the  matter  extracted 
from  a  publication  be  merely  for  the  purpose  of  criticism,  or  if  the  matter  ex- 
tracted be  too  minute  as  a  matter  of  property  or  value,  it  will  not  be  protected, 
under  an  injunction.     Bell  v.  Whitehead,  in  the  English  Chancery,  1839. 
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renewal,  as  is  provided  in  relation  to  copy-rights  origin- 
ally secured  under  the  act  of  1831.  All  the  provisions 
and  remedies  intended  for  the  protection  and  security  of 
copy-rights,  are  declared  to  extend  to  the  benefit  of  the 
proprietors  of  copy-rights  already  obtained  according  to 
law,  during  the  extended  term  thereof,  in  the  same  man- 
ner as  if  the  copy-right  had  been  entered  and  secured 
under  the  new  act.* 

Under  the  English  law  it  is  understood  that  if  the  au- 
thor has  assigned  away  his  right  generally,  and  outlives 
the  period  of  28  years,  his  assignee,  by  the  general  as- 
signment, will  have  the  benefit  of  the  resulting  term  of 
fourteen  years  more.  Such  a  contingent, right  in  the  au- 
thor himself,  will  pass  by  the  general  assignment 
*384  of  all  his  interest  in  the  copyright.''  *But  if  the 
author  dies  before  the  expiration  of  the  period  en- 
titling him  to  a  renewal,  his  personal  representatives,  and 
not  the  assignee,  are  entitled  to  the  renewal.*^  The  lan- 
guage of  the  act  of  congress,  giving  the  right  of  renewal,- 
in  case  of  the  author's  death,  to  his  widow  and  children, 
would  seem  to  require  the  same  construction,  and  to  have 
intended  a  personal  benefit  to  the  widow  and  children. 
The  statute  speaks  of  the  widow  and  children  in  a  re- 
strictive sense,  as  a  descriptio  personarum  ;  and  it  says  that 


*  Act  of  Congress,  February  3d,  1831,  ch.  16.  sec.  15,  16.  The  act  of  con- 
gress of  February  15th,  1819,  ch.  19,  gave  to  the  circuit  courts  original  cogni- 
zance, as  well  in  equity  as  at  law,  of  all  suits  and  controversies,  arising  under 
any  law  of  the  United  States,  granting  or  confirming  to  authors  or  inventors  the 
exclusive  right  to  their  writings  and  discoveries  ;  and  with  authority  on  bills  in 
equity  to  grant  injunctions,  according  to  the  course  and  principles  of  courts  of 
equity,  to  prevent  the  violation  of  the  rights  of  authors  or  inventors. 

•>  Caman  v.  Bowles,  2  Bra.  C.  C.  80.  By  act  of  congi-ess  of  June  30th, 
1834,  instruments  in  writing  for  the  transfer  or  assignment  of  copy-rights,  are  to 
be  proved  or  acknowledged,  as  deeds  for  the  conveyance  of  land  are,  and  are  to 
be  recorded  in  the  oiBce  where  the  original  copy-right  is  deposited  and  recorded. 
If  not  so  recorded  within  sixty  days  after  execution,  they  are  to  be  deemed 
fraudulent  and  void  against  any  subsequent  purchaser  or  mortgagee  for  valuable- 
consideration  without  notice. 

=  Petersdorff's  Air.  vol.  vi.  p.  565. 
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they  shall  be  entitled  to  the  renewal  of  the  copy-right,  on 
complying  with  certain  terms. 

The  justice  and  policy  of  securing  to  ingenious  and 
learned  men  the  profit  of  their  discoveries  and  intellectual 
labour,  were  very  ably  stated  by  the  court  of  K.  B.  in 
the  great  case  oi  Miller  v.  Taylor.  The  constitution  and 
laws  of  the  United  States  contain  the  declared  sense  of 
this  country  in  favour  of  some  reasonable  provision  for 
the  security  of  their  productions.  The  former  law  of 
congress  afforded  only  a  scantj?-  and  inadequate  protec- 
tion, and  did  not  rise  to  a  level  with  the  liberal  spirit  of 
the  age.  But  the  recent  statute  has  made  liberal  amends, 
and  redeemed  the  government  of  our  country  from  the 
reproach  to  which  it  had  been  exposed.  Lord  Camden 
once  declaimed  against  literary  property.  "Glory," 
said  he,  "is  the  reward  of  science,  and  those  who  de- 
serve it  scorn  all  meaner  views.  It  was  not  for  gain  that 
Bacon,  Newton,  Milton  and  Locke  instructed  and  de- 
lighted the  world."  In  answer  to  this  it  may  be  said, 
that  the  most  illustrious  writers  in  every  branch  of  science, 
within  the  last  half  century,  have  reaped  a  comfortable 
support,  as  well  as  immortal  fame,  from  the  fruits  of  their 
pen.  The  experiment  in  Great  Britain  has  proved  the 
utility,  as  well  as  the  justice,  of  securing  a  liberal  recom- 
pense to  intellectual  labour  ;  and  the  prospect  of  gain  has 
not  been  found,  in  the  case  of  such  men  as  Robertson,  or 
Gibbon,  or  Sir  Walter  Scott,  either  to  extinguish  the  ar- 
dour of  genius,  or  abate  the  love  of  true  glory. 


LECTURE  XXXVII. 

OF    TITLE    TO    PERONAL  PROPERTY  BY    TRANSFER  BY  ACT 

OF   LAW. 

Goods  and  chattels  may  change  owners  by  act  of  law, 
in  the  cases  of  forfeiture,  succession,  marriage,  judgment, 
insolvency  and  intestacy.  Those  of  succession  and  mar- 
riage have  already  been  considered,  and  I  shall  now  con- 
fine myself  to  the  other  means  of  acquiring  title  to 
chattels  by  act  of  law. 

I.  By  forfeiture. 

The  title  of  government  to  goods  by  forfeiture,  as  a 
punishment  for  crimes,  is  confined,  in  New-York,  to  the 
case  of  treason.  The  right,  so  far  as  it  exists  in  this  coun- 
try, depends,  probably,  upon  local  statute  law;  and  the 
tendency  of  pubhc  opinion  has  been  to  condemn  forfei- 
ture of  property,  at  least  in  cases  of  felony,  as  being  an 
unnecessary  and  hard  punishment  of  the  felon's  posterity. 
Every  person  convicted  of  any  manner  of  treason,  under 
the  laws  of  New- York,  forfeits  his  goods  and  chattels,  and 
also  his  lands  and  tenements,  during  his  lifetime ;  but 
the  rights  of  all  third  persons,  existing  at  the  time  of  the 
commission  of  the  treason,  are  saved.*  Forfeiture  of 
property  for  crimes  in  any  other  case,  is  expressly  abo- 


*  N.  Y.  Revised  Statutes,  vol.  i.  p.  284,  sec.  1,  2  ;  vol.  ii.  p.  G56.  sec.  3.  It 
is  made  the  duty  of  the  attorney  general,  to  recover,  by  ejectment,  real  estate 
escheated  to  the  people  of  the  state  of  New- York,  or  forfeited  upon  any  convic- 
tion or  outlawry  for  treason.  Ibid.  vol.  i.  p.  283,  284.  There  is  a  similar 
statute  provision  in  some  of  the  other  states. 
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lishecl.*  And  even  the  attainder  of  treason  does  not  ex- 
tend to  corrupt  the  blood  of  the  offender,  or  to  forfeit  the 
dower  of  his  wife.''  The  forfeiture  in  treason  as  to  real 
estate,  related,  at  common  law,  back  to  the  time  of  the 
treason  committed ;  and,  therefore,  all  alienations  and  in- 
cumbrances by  the  traitor,  between  the  time  of  the  offence 
and  the  conviction,  were  avoided ;  but  the  forfeiture  of 
his  goods  and  chattels  related  only  to  the  time  of  the  con- 
viction ;  and  all  sales  made  in  good  faith,  and  without 
fraud,  before  conviction,  were  good.<= 

Forfeiture  of  estate,  and  corruption  of  blood,  under  the 
laws  of  the  United  States,  and  including  cases  of  treason, 
are  abolished.'^  Forfeiture  of  property,  in  cases  of  trea- 
son and  felony,  was  a  part  of  the  common  law,  and  must 
exist  at  this  day  in  the  jurisprudence  of  those  states 
where  it  has  not  been  abolished  by  their  constitutions,  or 
by  statute.^  Several  of  the  state  constitutions  have  pro- 
vided, that  no  attainder  of  treason  or  felony  shall  work 
corruption  of  blood  or  forfeiture  of  estate,  except  during 
the  life  of  the  offender  f  and  some  of  them  have  taken 
away  the  power  of  forfeiture  absolutely,  without  any 
such  exception.^  There  are  other  state  constitutions 
which  impliedly  admit  the  existence  or  propriety  of  the 
power  of  forfeiture,  by  taking  away  the  right  of  forfeiture 
expressly  in  cases  of  suicide,  and  in  the  case  of  deodand, 
and  preserving  silence  as  to  other  cases  ;  and,  in  one  in- 


a  N.  Y.  Revised  Statutes,  vo\.  ii.  p.  701.  sec.  22. 

^  Ibid.  vol.  i.  p.  742.  sec.  16.  Ibid.  vol.  i.  p.  282.  Ibid.  vol.  ii.  p.  701.  sec. 
22.     Ibid.  vol.  ii.  p.  98.  sec.  81. 

<=  2  Hawk.  P.  C.  b.  2.  ch.  i9.  sec.  30.     4  Blacks.  Com.  380. 

<!  Laios  of  U.  S.  April  20th,  1790,  ch.  9.  sec.  24. 

®  In  Massachusetts,  as  lands  under  their  charter  were  held  as  of  the  manor 
of  East-Greenwich,  the  customs  of  gavel-kind  were  so  far  applied  to  the  tenure, 
as  not  to  subject  the  lands  to  forfeiture  for  treason  or  felony.  Hutch.  Hist.  vol. 
i.  p.  447.  ' 

f  Constitutions  of  Pennsylvania,  Delaware  and  Kentucky. 

s  Constitutions  of  Connecticut,  Ohio,  Tennessee,  Indiana,  Illinois  and  Mis- 
souri. 
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Stance,''  forfeiture  of  property  is  limited  to  the  cases  of 
treason  and  murder. 

The  Enghsh  law  has  felt  the  beneficial  influence  of  the 
progress  of  public  opinion  on  this  subject.  The  statute 
of  7  Anne,  ch.  22,  abolished,  after  the  death  of  the  pre- 
tender, forfeiture  for  treason  beyond  the  life  of  the 
*3S7  offender;  and  *though  the  statute  of  17  Geo.  II. 
ch.  29,  postponed  the  operation  of  that  provision, 
it  was  only  until  the  death  of  the  pretender  and  his  sons. 
And,  by  a  bill  introduced  into  parliament  by  Sir  Samuel 
Romilly,  in  1814,  and  afterwards,  under  modifications, 
passed  into  a  law,  corruption  of  blood,  in  cases  of  felony, 
except  murder,  was  abolished.^  The  ingenious  and  spi- 
rited defence  of  the  law  of  forfeiture,  which  was  made  by 
Sir  Charles  Yorke  in  the  middle  of  the  last  century,*^  and 
in  which  he  insisted,  that  it  stood  on  "just,  social,  and 
comprehensive  principles,  and  was  a  necessary  safeguard 
to  the  state,  whether  built  on  maxims  of  monarchy  or 
freedom,"  has  failed  to  convince  the  judgment,  or  satisfy 
the  humanity  of  the  present  age. 

Government  succeeds,  as  of  course,  to  the  personal  and 
real  estate  of  the  intestate,  when  he  has  no  heirs,  or  next 
of  kin,  to  appear  and  claim  it ;  but  this  is  for  the  sake  of 
order  and  good  policy ;  and  the  succession  in  such  cases 
is  usually  regulated  by  statute.*^ 

II.  By  judgment. 

On  a  recovery  by  law  in  an  action  of  trespass  or  tro- 
ver of  the  value  of  a  specific  chattel,  of  which  the  pos- 
session has  been  acquired  by  tort,  the  title  of  the  goods 


*  Constitution  of  Maryland. 

*>  This  was  the  statute,  54  Geo.  III.  ch.  145,  which  declared,  that  no  attainder 
for  felony,  murder  excepted,  should  extend  to  disinherit  the  heirs,  or  aft'ect  the 
right  and  title  to  lands  beyond  the  life  of  the  oflender. 

°  Consideratio7is  on  the  Law  of  Forfeiture  for  High  Treason. 

"  Dane's  Abr.  vol.  iv.  p.  537,  538.     Statutes  of  Connecticut,  1821,  p.  198. 
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is  altered  by  the  recovery,  and  is  transferred  to  the  de- 
fendant ;  and  the  damages  recovered  are  the  price  of  the 
chattel  so  transferred  by  operation  of  law—solutio  pretii 
cmpionis  loco  habetur.     The  books  either  do  not  agree,  or 
do  not  speak  with  precision  on  the  point,  whether  the 
transfer  takes  place  in  contemplation  of  law,  upon  the 
final  judgment  merely,  or  whether  the  amount  of  the 
judgment  must  first  be  actually  paid  or  recovered 
by  execution.     In  Broio7i  v.  *Wotton,''  Fenner,  J.,  *388 
said,  that  in  case  of  trespass,  after  the  judgment 
given,  the  property  of  the  goods  is  changed,  so  that  the 
•  former  proprietor  may  not   seize  them   again  ;    and  m 
Adams  V.  Broughton,''  the  K.  B.  declared,  that  the  pro- 
perty in  the  goods  was  entirely  altered  by  the  judgment 
obtained  in  trover,  and  the  damages  recovered  were  the 
price  thereof.     On  the  other  hand,  the  rule  is  stated  in 
Jenkins-^  to  be,  that  if  one  person  recovers  damages  in 
trespass  against  another  for  taking  his  chattel,  "by  the 
recovery  and  execution  done  thereon,"  the  property  of  the 
chattel  is  vested  in  the  trespasser ;  and  in  the  Touch- 
stone^  it  is  said,  that  if  one  recovers  damages  of  a  tres  ', 
passer  for    taking  his   goods,  the   law  gives   him   the 
property   of    the   goods,    "because   he    hath  ]}aid  for 
them:'     The  rule  in  the  civil  law  was,  that  when  the 
wrongful  possessor  of  moveable  property,  who  was  not 
.  in  a  condition  to  restore  it,  had  been  condemned  in  dam- 
'  ages,  and  had  paid  the  same  to  the  original  proprietor, 
he  became  possessed  of  the  title.     The  Roman  and  the 
French  law  speak  of  the  change  of  rights   as  depending 
upon  the  payment  of  the  estimated  value.^     So,  also,  m 


/  « 


a  Cro.,  J.,  73. 

^  Andrew's  Rep.  IQ.S.C.     ,Sf/!r.  1078. 

<:  Jenk.  Cent,  case  88.  p.  1§9. 

^' Shep.  Touch,  tit.  Gift. 

e  Dig.  6. 1.  35.  63.     Pothicr,  Traiti  Droit  de  Propria^,  No.  364. 

Vol.  II.        '  62 
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the  modern  case  of  Drake  v.  Mitchell,^  Lord  Ellenborough 
observed,  that  he  always  understood  the  principle  of 
transit  in  rem  judicatam  to  relate  only  to  the  particular 
cause  of  action  in  which  the  judgment  was  recovered, 
operating  as  a  change  of  remedy,  from  its  being  of  a 
higher  nature  than  before ;  and  that  a  judgment  recovered 
in  any  form  of  action,  was  still  but  a  security  for  the  ori- 
ginal cause  of  action,  until  it  was  made  productive  in 
satisfaction  to  the  party  ;  and  until  then  it  would  not  ope- 
rate to  change  any  other  collateral  concurrent 
*389  remedy  which  the  party  might  *have.  This  is 
the  more  reasonable,  if  not  the  more  authoritative 
conclusion  on  the  question.'' 

III.  By  insolvencij. 

It  has  been  found  necessary,  in  governments  which 


a  3  EasVs  Rep.  251. 

*>  It  remains  a  vexed  question,  by  reason  of  loose  or  contradictoiy  decisions  in 
the  books,  whether  a  recovei-y  by  judgment  in  trespass  or  trover  of  the  value  of 
a  chattel,  does,  by  implication  of  law,  per  se,  amount  to  a  transfer  of  title  to  the 
defendant,  or  those  who  held  under  him,  without  payment  or  satisfaction  of  the 
judgment.  In  Smith  v.  Gibson,  Cas.  temp.  Hard.  303,  Lord  Hardwicke  said, 
that  if  the  plaintiff' recovers  damages  for  a  thing,  it  is  as  a  sale  of  a  thing  to  the 
defendant,  which  vests  the  property  in  him,  and  it  is  a  bar  to  another  action  for 
the  same  thing.  The  plea  in  that  case,  to  which  the  remark  appUed,  was,  that 
the  damages  given  were  recovered  iu  full  satisfaction  of  the  damages  sustained. 
In  Moor  V.  Watts,  1  Lord  Raym.  614,  Lord  Holt  is  made  to  say,  that  in  replevin 
for  cattle  with  adhunc  detinet,  damages  given  for  the  cattle  will  change  the  pro- 
perty. In  the  same  case,  as  reported  in  12  Mod.  Rep.  428,  he  says,  that  in 
replevin  for  cattle  with  an  adhunc  detinet,  and  judgment  for  damages  against  the 
defendant,  by  payment  thereof,  the  property  of  the  distress  vests  in  him.  The 
American  cases  leave  the  law  in  equal  uncertainty.  In  Curtis  v.  Groat,  6  Johns. 
Rep.  168,  Osterhout  v.  Roberts,  8  Coiveiis  Rep.  43,  Prentiss,  .!.,  in  Sanderson 
V.  Caldwell,  2  Aik.  Rep.  203,  and  Jones  v.  M'Neil,  2  Bailey's  S.  C.  Rep.  AQQ, 
the  doctrine  is,  that  a  recovery  in  damages  of  the  value  of  a  specific  chattel  does 
not,  of  itself,  work  a  change  of  title,  and  transfer  it  to  the  defendant,  or  his 
vendee,  without  satisfaction  of  the  value  found.  On  the  other  hand,  it  is  declared, 
in  Morrell  v.  Johnson,  1  Hen.  ^  Munf.  449,  Floyd  v.  Brown,  1  Raiders  Rep. 
121,  Marsh  v.  Pier,  4  Ibid.  273,  Rogers  v.  Moore,  1  Rice's  S.  C.  Rep.  60,  and 
Carlisle  v.  Burley,  3  Greenleaf  s  Rep.  250,  that  a  recovery  of  the  value  of  a 
chattel,  by  judgment,  divests  the  plaintiff"  of  his  tide,  and  transfers  it  to  the  defend- 
ant, though  the  judgment  be  not  satisfied,  and  bars  him  from  asserting  bis  title  in 
any  other  action , 
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authorize  personal  arrest  and  imprisonment  for  debt  to 
interpose  and  provide  relief  to  the  debtor  in  cases  of  in- 
evitable misfortune  ;  and  this  has  been  particularly  the 
case  in  respect  to  insolvent  merchants,  who  are  obhged, 
by  the  habits,  the  pursuits,  and  the  enterprising  nature 
of  trade,  to  give  and  receive  credit,  and  encounter  extra- 
ordinary hazards.  Bankrupt  and  insolvent  laws  are  in- 
tended to  secure  the  application  of  the  effects  of  the  debt- 
or to  the  payment  of  his  debts,  and  then  to  reheve  him 
from  the  weight  of  them.=* 

(1.)  The  constitution  of  the  United  States  gave  to  con- 
gress the  power  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United   States.     Bank- 
ruptcy in  the  English  law  has,  by  long  and  settled  usage, 
received  an  appropriate  meaning,  and  has  been  consi- 
dered to  be  applicable  only  to  unfortunate  traders,  or  per- 
sons who  get  their  livelihood  by  buying  and  selling  for 
gain,  and  who  do  certain  acts  which  afford  evidence  of 
an   intention  to   avoid   payment  of  their   debts.^ 
The  general  principle  that  pervades  the  *English  *390 
bankrupt    system,   is    equality   among    creditors 


»  Deeds  of  compositions  with  creditors  frequently  avoid  the  necessity  of  a 
resort  to  discharges  under  bankrupt  and  insolvent  laws.     By  these  contracts,  the 
creditors  agree  to  accept  a  composition  for  their  debts,  or  a  part  for  the  whole, 
and  discharge  the  debtor.     They  have  been  termed  private  bankniptcies,  without 
the  advantages  attending  a  regular  commission ;  but  if  they  are  made  fairly,  and 
in  good  faith,  and  strictly  conducted,  they  are  valid  in  equity  and  beneficial  to  all 
parties.     See  the  case  Ex  parte  Vere,  and  note  Ibid.  19  Vesey,  93.     A  creditor 
who  does  not  agree  with  other  creditors  to  a  composition  is  not  bound  ;  but  if  he 
does  consent,  an  agreement  in  derogation  of  the  composition  is  fraudulent  m  re- 
spect to  the  other  creditors,  and  void.     The  composition  binds  him  to  good  faith. 
Greenwood  v.  Ledbetter,   12  Price's  Exch.  Rep.  183.      Acker   v.  Phoenix, 
4  Paige's  Rep.  305.     Jackman  v.  Michell,  13  Vesey,  581.     Ex  parte  Sadler 
&  Jackson,  15  Ibid.  52.     Leicester  v.  Rose,  4  East's  Rep.  372.     See  a  collec- 
tion of  all  the  modern  cases  on  the  subject,  Petersdorfs  Abr.  vol.  vi.  tit.  Comp. 
with  Creditors. 

b  2  Blacks.  Com.  285.  471.  The  bankrupt  act  of  6  Geo.  IV.  enlarged  the 
description  of  persons  subject  to  the  bankrupt  laws,  and  extended  it  to  persons 
following  the  vocation  of  "  victuallers,  keepers  of  inns,  taverns,  hotels,  or  coffee 
houses." 
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who  have  not  previously  and  duly  procured  some  legal 
lien  upon  the  estate  of  the  bankrupt ;  and  in  order  to 
attain  and  preserve  that  equality,  the  bankrupt's  estate, 
as  soon  as  an  act  of  bankruptcy  is  committed  becomes 
a  common  fund  for  the  paj'^ment  of  his  debts,  and 
he  loses  the  character  and  power  of  a  proprietor  over 
it.*^  He  can  no  longer  give  any  preferences  among 
his  creditors,  and  the  race  of  diligence  between  them 
to  gain  advantages  is  wholly  interrupted  ;  and  if  the 
bankrupt  acts  fairly  and  candidly,  he  will  ultimately  be 
relieved  from  imprisonment,  and  even  from  the  obligation 
of  his  debts.  In  this  respect  there  is  a  marked  diffe- 
rence in  general  betv/een  bankrupt  and  insolvent  laws, 
for  while  the  bankrupt  may  be  discharged  from  his  debts, 
the  insolvent  debtor  is  usually  only  discharged  from  im- 
prisonment. But  the  line  of  partition  between  bankrupt 
and  insolvent  laws  is  not  so  distinctly  marked,  as  to  ena- 
ble any  person  to  say,  with  positive  precision,  what  be- 
longs exclusively  to  the  one,  and  not  to  the  other  class  of 
laws.  It  is  difficult  to  discriminate  with  accuracy  be- 
tween bankrupt  and  insolvent  laws ;  and  therefore  a 
bankrupt  law  may  contain  those  regulations  which  are 
generally  found  in  insolvent  laws,  and  an  insolvent  law 
may  contain  those  which  are  common  to  a  bankrupt  law.** 
The  legislature  of  the  Union  possesses  the  power  of  en- 
acting bankrupt  laws,  and  those  of  the  states  the  power 


»  The  English  law  carries  the  lien  of  the  assignees  of  the  bankrupt,  back  to 
the  time  of  the  act  of  bankruptcy  committed,  so  that  the  sheriff  who  on  fi.  fa., 
seizes  and  sells  the  goods  of  the  bankrupt  before  the  commission  issued,  but 
after  the  act  of  bankruptcy  committed,  and  without  notice  of  the  act  of  bank- 
ruptcy, becomes  liable  in  trover  to  the  assignees,  inasmuch  as  the  assignment  has 
relation  back  to  the  act  of  bankruptcy,  and  vests  the  title  to  the  property  in  the 
assignees  from  that  time.  Cooper  v.  Chitty,  1  Burr.  Rep.  36.  Balme  v.  Hut- 
ton,  1  Cromfton  ^  Meeson,  262.  S.  C.  9  Bingham'' s  R.  All.  This  last  deci- 
sion was  made  in  the  exchequer  chamber,  after  a  very  able  and  learned  discus- 
sion, and  the  rule  was  considered  as  settled,  as  it  had  been  uniformly  recognized 
;and  acted  upon,  ever  since  the  decision  under  Lord  Mansfield. 

^  Marshall,  Ch.  J.,  in  Sturges  v.  Crowninshield,  4  Wheaton,  195. 
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of  enactino-  insolvent  laws;  and  a  state  has  likewise 
authority  to  pass  a  bankrupt  law.^     But  no  state  bank- 
rupt or  insolvent  law  can  be  permitted  to  impair  the  ob- 
liiration  of  contracts  ;  and  there  must  likewise  be  no  act 
of  congress  in  existence  on  the  subject,  conflictmg  with 
such  law."'     There  is  this  further  limitation  also  on  the 
power  of  the  separate  states  to  pass  bankrupt  or  insolvent 
laws,  that  they  cannot,  in  the  exercise  of  that  power,  act 
upon  the  rights  of  citizens  of  other  states."^     At  pre- 
sent, there  is  not  any  bankrupt  *system  in  existence  *391 
under  the  government  of  the  United  States,  and  the 
several  states  are  left  free  to  institute  their  own  bankrupt 
systems,  subject  to  the  limitations  which  have  been  men- 
tioned.*^     The  objection  to  a  national  bankrupt  system 


a  Insolvent  laws,  quite  co-extensive  with  the  English  bankrupt  system  in  their 
operations  and  objects,  have  not  been  unfrequent  in  our  colonial  and  state  legisla- 
tion, and  no  distinction  was  ever  attempted  to  be  made  in  the  same  between 
bankruptcies  and  insolvencies.  Story's  Coinm.  on  Const.  V.  S.,  vol.  iii.  p.  11. 
b  Stur-es  v.  Crowninshield,  4  Whcai07i.,  122.  See,  also,  Gibbons  v.  Ogden, 
9  Ibid.  197.  227.  235.  238.  Houston  v.  Moore,  5  Ibid.  34.  40.  52.  54.  These 
cases  have  settled  the  doctiine  that  the  power  in  congress  to  pass  bankrupt  laws 
is  not  exclusive,  but  the  same  power  may  be  exercised  by  the  states  respectively, 
under  the  restrictions  which  are  mentioned  in  the  text.  .Judge  Story  says,  that 
Judge  Washington  maintained,  at  all  times,  an  opposite  opinion  in  favour  of  the 
power  being  exclusive  in  congress  ;  and  he  says,  that  his  opinion  was  known  to 
have  been  adopted  by  at  least  one  other  of  the  judges.  Story's  Comm.  on  the 
Const,  vol.  i.  p.  428,  note. 

c  Ogden  V.  Saunders,  12  Wheaton,  213. 

d  Congress  passed  an  act  April  4th,  1800,  estabhshing  an  uniform  system  of 
bankruptcy  throughout  the  United  States.  The  act  was  limited  to  five  years,  and 
from  thence  to  the  end  of  the  next  session  of  congress ;  but  the  act  was  repealed 
■within  that  period,  by  the  act  of  December  19th,  1803,  and  the  system  has  never 

been  renewed. 

An  effort  was  made  in  congress,  in  the  spring  of  1840,  to  re-establish  a  uniform 
system  of  bankruptcy,  and  the  subject  received  an  able  and  thorough  investiga- 
tion and  discussion,  but  congress  could  not  agree  on  the  principles  of  the  system, 
and  the  effort  failed.  The  bill  which  was  reported  and  debated,  enabled  debtors 
of  every  description  and  class  to  take  advantage  of  it  at  their  option,  and  to  be 
thereby  completely  discharged  from  thei'r  debts,  v%dthout  the  co-operation  or  assent 
of  any  creditor.  Some  of  the  members  of  congress  were  opposed  to  any  bank- 
rupt system  on  the  part  of  the  United  States,  as  it  would  enlarge  the  powers  of 
the  federal  courts  to  a  great  extent,  and  lead  to  the  creation  of  a  crowd  of  officers 
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consists  in  the  difficulty  of  defining,  to  the  satisfaction  of 
every  part  of  the  country,  the  precise  class  of  debtors 


and  agents  to  administer  it,  and  probably  to  much  abuse  and  corruption.  They 
preferred  that  the  administration  of  bankrupt  and  insolvent  laws,  should  remain 
with  the  state  governments.  The  compulsory  process  of  bankruptcy  at  the  in- 
stance of  the  creditor  was  urged  by  others  as  essential  to  the  system,  and  that  the 
provision  should  even  be  extended  so  as  to  include  corporations,  instituted  under 
state  authority  for  banking,  manufacturing,  commercial,  insurance  and  trading 
purposes.  But  this  last  provision  was  objected  to  as  most  inexpedient,  if  not 
absolutely  beyond  the  purview  of  the  constitution.  It  was  apprehended  that 
such  a  power  would  lead  to  infinite  abuse,  and  become  expensive  and  extremely 
oppressive,  and  would  tend  to  break  up  all  the  monied  and  business  institutions 
created  under  state  laws,  or  render  the  power  of  control  of  them  most  formidable 
and  dangerous.  The  advocates  for  the  bill  contended  that  bankruptcy  was  a 
general  term  and  meant  failure,  and  was  equally  applicable  to  all  persons  of 
broken  fortunes  ;  that  the  constitution  was  not  intended  to  be  bound  to  the  Eng- 
lish system  of  bankruptcy,  and  that  congress  had  the  same  power  as  the  British 
parliament  to  extend  the  application  of  it,  and  that  it  might  and  ought  to  extend 
to  all  classes  of  debtors  who  had  become  disabled  and  overwhelmed  in  the 
peculiar  and  severe  calamity  of  the  times  ;  that  though  the  assent  of  at  least  a 
majority  of  the  creditors  to  the  debtor's  discharge,  was  deemed  by  the  New- 
York  board  of  trade,  to  be  essential  to  the  stability  of  credit,  the  rights  of 
creditors,  the  claims  of  justice,  and  the  reputation  of  the  country;  it  was  in- 
sisted upon,  as  a  compensation  for  this  omission,  that  the  operation  of  the  act 
would  be  useful  to  creditors,  though  the  debtor  should  be  enabled  to  obtain  the 
benefit  of  a  discharge  without  their  consent  or  action,  for  it  would  put  an  end  to 
the  pernicious  practice  of  giving  preferences  among  creditors,  and  enable  the 
assets  of  insolvents  to  be  distributed  equally  among  the  creditors. 

The  bill  was  strongly  opposed  by  other  members  of  congress  on  constitutional 
grounds  reaching  to  the  fundamental  principles  of  the  bill.  It  was  contended  that 
the  power  given  to  congress  to  establish  uniform  laws  on  the  subject  of  bankruptcy, 
was  one  incidental  to  the  regula.tion  of  commerce  and  applicable  only  to  merchants 
and  traders,  or  persons  essentially  engaged,  in  various  ways  and  modes,  in  trade 
and  commerce.  That  the  term  bankruptcy  was  adopted  in  the  constitution,  as  it 
stood  defined  and  settled  in  the  English  law,  where  it  had  a  clear  and  definite  mean- 
ing; that  it  was  universally  taken  and  understood  in  that  sense,  contemporaneous- 
ly with  the  adoption  of  the  constitution,  and  it  received  that  practical  construction, 
and  none  other,  in  the  bankrupt  act  of  1800  ;  that  the  English  bankrupt  laws  dis- 
charged the  bankrupt  from  his  debts  and  contracts,  and  were  coercive  on  the  debt- 
or, and  put  in  action  at  the  instance  of  creditors,  and  at  their  instance  only ;  that 
the  proceeding  was  for  the  equal  benefit  of  all  the  creditors,  and  its  justice  and  poli- 
cv,  as  applicable  to  that  class  of  debtors,  was  founded  on  the  peculiarly  hazardous 
business  of  trade  and  commerce,  and  the  necessity  of  large  credits  to  sustain  an  ex- 
tensive foreign  and  domestic  trade ;  that  there  was  a  marked  diiference  between 
bankrupt  and  insolvent  laws,  in  the  jurisprudence  of  England  and  of  America,  and 
which  had  been  recognized  by  the  supreme  court  of  the  United  States ;  {vide  supra, 
p.  390  ;)  that  Insolvent  laws  were  left  to  the  cognizance  of  the  individual  states, 
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who  can,  consistently  with  the  constitutional  jurisdiction 
of  congress  over  the  subject,  be  made  the  objects  of  it ; 
and  in  the  great  expense,  delay  and  litigation,  which 
have  been  found  to  attend  proceedings  in  bankruptcy ; 
and  in  the  still  more  grievous  abuses  and  fraud  which  the 
system  leads  to,  notwithstanding  the  vigilance  and  in- 
tegrity of  those  to  whom  the  administration  of  the  law 
may  be  committed.  To  show  the  subtlety  of  the  English 
distinctions  on  this  subject,  it  may  be  here  observed,  that 
a  farmer,  grazier,  or  drover,  cannot,  from  their  occupa- 
tions, be  bankrupts,  for  the  statute  of  5  Geo.  II.,  ch.  30, 
exempted  them  ;  and  yet,  if  a  farmer  buys  and  sells  ap- 
ples, or  potatoes,  or  other  produce  of  a  farm,  for  gain,  or 
manufactures  bricks  for  sale,  and  becomes  a  dealer  in 
such  articles,  he  becomes,  like  any  other  trader,  subject 
to  the  English  bankrupt  laws.*  So  a  farmer  who  be- 
comes a  dealer  in  horses,  for  the  sake  of  gain,  or  an  inn- 
keeper, who  sells  liquor  out  of  his  house  to  all  customers 


each  of  which  had  its  own  system  of  insolvent  laws,  and  which  the  bill  before  the 
house  would  entirely  supersede,  for  it  was  in  fact  a  general  and  sweeping  insolvent 
law,  and  it  was  apprehended  that  its  operation  on  credit,  and  on  the  popular  sense 
of  the  legal  and  moral  obligation  of  contracts  would  be  disastrous. 

The  legislation  of  New- York  afforded  an  historical  fact  on  the  subject  which  seems 
not  to  have  been  noticed  in  the  discussions  in  congress.  In  April,  18 11,  the  legis- 
lature of  New-York  passed  a  law  "  for  the  relief  of  insolvent  debtors  and  their  credi- 
tors." It  was  a  voluntary  process  on  the  part  of  the  debtor  in  all  cases  in  which  he 
should  be  mTprisoned  or  p7-osccuted,  and  no  consent  of  the  creditor  was  requisite, 
and  on  assignment  of  his  property  the  debtor  was  to  be  discharged  from  all  his  debts 
and  contracts.  This  a<;t  was  adjudged  by  the  supreme  court  of  the  United  States  to 
impair  the  obligation  of  contracts,  and  to  be  unconstitutional  and  void  as  to  the  dis- 
charge. See  vol.  i.  419,  420.  The  act  was  repealed  by  the  legislature  of  New-York 
on  the  14thFebruary,  1812,  some  years  prior  to  the  decision  above  mentioned.  It 
was  repealed  upon  the  application  of  numerous  petitioners  and  petitions  for  that 
purpose,  and  the  report  of  the  joint  committee  of  the  two  houses  of  the  legislature 
on  the  subject,  recommended  its  immediate  repeal,  and  stated  "  that  experience  • 
had  demonstrated  the  injustice,  impolicy,  and  pernicious  tendency  of  the  act ;  that 
the  facilities  and  inducements  which  the  said  act  aflbrded  to  the  commission  of 
fraud  and  perjury,  and  the  consequent  multiplication  of  those  crimes  since  it  had 
been  in  operation,  were  insuperable  objections  to  its  continuance."  This  is  a 
striking  instance  of  history  teaching  by  example. 

»  Mayo  v.  Archer,  Sir,  Rep.  513.     Wells  v.  Parker,  1  Ter7n,  Rep.  34. 
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who  apply  for  it,  will  become  an  object  to  the  bankrupt 
laws.  The  question  turns  upon  the  person's  common  or 
ordinary  mode  of  dealing  in  the  case,  and  whether  there 
be  any  trading  carried  on  ultra  his  particular  calling  as 
farmer,  grazier  or  drover.*  If  a  man  exercises  a  manu- 
facture from  the  produce  of  his  own  land,  as  a  necessary 
or  usual  mode  of  enjoying  that  produce,  he  is  not  a  tra- 
der ;  but  if  the  produce  of  his  farm  be  merely  the  raw 
material  of  a  manufacture,  and  that  mannufacture  not 

the  necessary  mode  of  enjoying  his  land,  he  is  a 
*392  trader.^     And  with  respect  to  the  *infirmities  of 

the  English  bankrupt  system,  which  has  been  the 
growth  of  upwards  of  two  centuries,  and  been  constantly 
under  the  review  of  parliament,  and  matured  by  the 
talents  and  experience  of  a  succession  of  distinguished 
men  in  chancery,  we  may  refer  to  the  observations  of 
Lord  Eldon,  when  he  succeeded  to  the  great  seal,  in  ISOl, 
and  who  took  the  earliest  opportunity  to  express  his 
strong  indignation  at  the  frauds  committed  under  cover 
of  that  system.  He  remarked,'^  that  "the  abuse  of  the 
bankrupt  law  was  a  disgrace  to  the  country,  and  that  it 
would  be  better  at  once  to  repeal  all  the  statutes,  than  to 
suffer  them  to  be  applied  to  such  purposes.  There  was 
no  mercy  to  the  estate.     Nothing  was  less  thought  of 


»  Patman  v.  Vaughan,  1  Term  Rep.  572.  Bartholomew  v.  Sherwood,  Ibid. 
note.  Bolton  v.  Sowerby,  11  East's  Rep.  274.  Wright  v.  Bird,  1  Price's 
Exch.  Rep.  20. 

''  Wells  V.  Parker,  1  Tervi  R.  34.  A  planter  who  gains  by  the  raising  of  crops 
liy  slave  labour,  and  who  has  a  saw-mill  and  brick  yard  as  an  appendage  to  a 
sugar  plantation,  in  which  he  makes  for  sale  plank  and  bricks,  is  not  a  trader 
within  the  bankrupt  law  of  Louisiana,  of  1826.  Foucher  v.  His  Creditors, 
7  Louis.  Rep.  425.  In  Patten  v.  Browne,  7  Taunt.  Rep.  409,  this  distinction 
was  taken,  that  if  a  fai'mer  buys  an  article,  with  the  direct  object  of  making  a 
profit  upon  the  resale  of  it,  he  is  a  trader  within  the  bankrupt  laws  ;  but  if  pur- 
chases be  made  as  ancillary  to  the  more  profitable  occupation  of  the  farm,  and 
expenditure  of  the  produce  of  it,  and  mixing  it  with  the  produce  for  that  pur- 
pose, he  is  not  a  trader. 

*=  6  Vesstf,  1. 
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than  the  object  of  the  commission.  As  they  were  fre- 
quently conducted  in  the  country,  they  were  httle  more 
than  stock  in  trade  for  the  commissioners,  the  assignee, 
and  the  soUcitor."* 

The  respective  states,  as  we  have  already  seen,  may 
pass  bankrupt  and  insolvent  laws.  The  power  given  to 
the  United  States  to  pass  bankrupt  laws,  is  not  exclusive. 
This  is  now  established  by  judicial  decisions  ;*"  and  the 
exercise  of  the  power  residing  in  the  states  to  pass  bank- 
rupt and  insolvent  laws  does  not  impair,  in  the  sense  of 
the  constitution,  the  obligation  of  contracts  made  pos- 
terior to  the  law.'^  The  dischars^e  under  a  state  law  is 
no  bar  to  a  suit  on  a  contract  existing  when  the  law  was 
passed,  nor  to  an  action  by  a  citizen  of  another 
state, -in  the  courts  of  the  United  States,  *or  of  any  *393 
other  state  than  that  where  the  discharge  was  ob- 
tained. The  discharge  under  a  state  law  will  not  dis- 
charge a  debt  due  to  a  citizen  of  another  state,  who  does 
not  make  himself  a  party  to  a  proceeding  under  the  law.** 


^  The  English  bankrupt  system  has  been  much  improved  by  the  statute  of 
6  Geo,  IV.  ch.  16,  which  was  the  consolidation  of  all  the  previous  statutes  of 
bankruptcy,  and  by  the  act  of  1  and  2  William  IV.  ch.  56.  The  improvements 
have,  of  course,  given  more  simplicity  and  uniformity  to  the  code,  and  rendered 
it  in  several  respects  more  remedial.  The  system  has  been  thoroughly  illustrated 
by  the  ti'eatises  of  Eden,  Archbold,  and  Warrand.  On  the  other  hand,  the  bank- 
rupt law  of  Scotland  is  said  to  have  attained  gi-eat  excellence,  by  a  slow  and 
gradual  course  of  improvement,  suggested  in  the  course  of  practice,  and  with  the 
aid  of  the  combined  wisdom  of  lawyers  of  profound  knowledge,  and  merchants 
of  large  views  and  great  experience.  BelVs  Com.  vol.  i.  p.  17.  The  French 
law  of  bankruptcy  in  the  commercial  code,  is  said,  by  M.  Dupin,  to  be  equally 
complained  of  by  bankrupts  and  by  their  creditors. 

^  See  supi-a,  p.  390,  note. 

'  The  parties  to  a  contract  are  supposed  to  do  so  in  reference  to  the  existing 
laws  in  relation  to  the  subject  matter  of  the  contract,  and  the  law  itself  becomes 
a  part  of  the  contract.  Belcher  Ads.  Commissioners  of  the  orphan  house, 
2  M' Cord's  S.  C.  Rep.  23. 

\fi  ^  Sturges  v.  Crowninshield,  4  Wheaton,  122.  Ogden  v.  Saunders,  12  Ibid. 
213.  Braynard  v.  Marshall,  8  Pick.  Rep.  194.  Clay  v.  Smith,  3  Peters'  S. 
C.  Rep.  411.  3  Story's  Comm.  252—256.  Norton  v.  Cook,  9  Conn.  Rep. 
314.  Pugh  V.  Bussel,  2  Blackf.  Ind.  Rep.  394.  WoodhuU  v.  Wagner,  1  Bald- 
win's C.  C.  U.  S.  Rep.  296.     See,  also,  supra,  vol.  i.  p.  422. 

Vol.  II.  63 
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It  will  only  operate  upon  contracts  made  within  the  state 
between  its  own  citizens,  or  suitors  subject  to  state  power. 
The  doctrine  of  the  supreme  court  of  the  United  States, 
in  Ogden  v.  Saunders,  is,  that  a  discharge  under  the  bank- 
rupt law  of  one  country  does  not  affect  contracts  made 
or  to  be  executed  in  another.  The  municipal  law  of  the 
state,  is  the  law  of  the  contract  made  and  to  be  executed 
within  the  state,  and  travels  with  it  wherever  the  parties 
to  it  may  be  found,  unless  it  refers  to  the  law  of  some 
other  country,  or  be  immoral,  or  contrary  to  the  policy  of 
the  country  where  it  is  sought  to  be  enforced.  This  was 
deemed  to  be  a  principle  of  universal  law  ;  and  therefore 
the  discharge  of  the  contract,  or  of  the  party,  by  the 
bankrupt  law  of  the  country  where  the  contract  was  made, 
is  a  discharge  every  where.*  There  is  not  any  bankrupt 
law,  technically  so  called,  existing  in  New-York;  but 
there  is  a  permanent  insolvent  law,  enabling  every  debtor 
to  be  discharged  from  all  his  debts  upon  the  terms  and 
in  the  mode  prescribed.  The  first  general  insolvent  law 
of  New-York  was  passed  in  the  year  1784,  and  altera- 
tions and  amendments  have  from  time  to  time  been  made, 
until   the    system    attained  all  the   consistency,   provi- 


»  Ogden  V.  Saunders,  12  Wheatoji,  213.  See,  also,  Stnrges  v.  Crowninshield, 
4  Ibid.  122.  M'Millan  v.  M'Neill,  Ibid.  209.  Le  Loy  v.  Crowninshield,  2 
Mason's  Rep.  161,  162.  Pugh  v.  Bussel,  2  BlacJcf.  hid.  Rep.  394.  And  see 
vol.  i.  p.  419 — 422.  It  is  equally  well  established,  that  the  discharge  of  a  contract 
by  the  law  of  a  place  where  the  contract  was  not  made,  or  to  be  performed,  will 
not  be  a  discharge  in  any  other  country.  In  Phillips  v.  Allen,  8  Barmo.  Sf  Cress. 
477,  the  discharge  of  an  insolvent  debtor  by  a  Scotch  court,  was  held  to  be  no  de- 
fence to  an  action  brought  in  England,  by  an  English  subject,  for  a  debt  contracted 
in  England ;  but  the  rule  would  have  been  different  if  the  creditor  had  come  in  for 
his  dividend  under  the  Scotch  law,  or  the  debt  had  been  contracted  in  Scotland. 
The  same  rule  was  declared  in  Van  Raugh  v.  Van  Arsdale,  3  Caines'  Rep.  154, 
and  it  has  repeatedly  been  recognized  in  England  and  Scotland,  as  well  as  in 
this  country.  See  Doug.  Rep.  170.  1  H.  Blacks.  Rep.  693.  2  Ibid.  553. 
1  East's  Rep.  6.  11.  5  Ibid.  124.  Lewis  v.  Owen,  4  Barnw.  ^  Aid.  654.  2 
BelVs  Comm.  689—691.  Woodhull  v.  Wagner,  1  Baldwin's  C.  C.  U.  S.  Rep. 
296. 
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sion  and  improvement,  that  the  nature  of  the  subject 
easily  admits.*  :  .>  ■  .  '  ; 

Insolvent  laws  prevail  throughout  the  Union,  and  con- 
stitute a  system  of  an  important  and  interesting  character 
and  subject  to  diversified  modifications,  for  the  relief  of 
the  debtor.     In  the  states  of  Maine,   New-Hampshire, 
Virginia  and  Kentucky,  they  are  confined  to  the  relief  of 
debtors  charged  in  execution.     In  Nevi^- Jersey,  Delaware, 
Maryland,  Tennessee,  North  and  South  Carolina,  Georgia, 
Alabama,   Mississippi  and  Illinois,   the  insolvent  laws 
extend   to    debtors  in   prison   on    mesne   or   final 
*proce3S.     In  Massachusets,   New-York,   Connec-  *395 
ticut,  Rhode-Island,  Pennsylvania,  Ohio,  Indiana, 
Missouri,  and  Louisiana,  they  are  still  more  extensive, 
and  reach  the  debtor  whether  in  or  out  of  prison.''     The 


*  With  respect  to  the  operation,  value,  and  policy  of  the  general  system  of  in- 
solvent law,  it  was  observed  by  the  chancellor  and  judges  of  the  supreme  court  of 
New-York,  in  a  report  made  by  them  to  the  legislature,  January  22d,  1819,  in 
pursuance  of  a  concurrent  resolution  of  the  two  houses,  that  "judging  from  their 
former  experience,  and  from  observation  in  the  course  of  their  judicial  duties,  they 
were  of  opinion,  that  the  insolvent  law  was  the  source  of  a  great  deal  of  fraud  and 
perjury.  They  were  apprehensive  that  the  evil  was  incurable,  and  arose  princi- 
pally from  the  infirmity  inherent  in  every  such  system.  A  permanent  insolvent 
act,  made  expressly  for  the  rehef  of  the  debtor,  and  held  up  daily  to  his  view  and 
temptation,  had  a  powerful  tendency  to  render  him  heedless  in  the  creation  of  debt, 
and  careless  as  to  payment.  It  induced  him  to  place  his  hopes  of  relief  rather  in 
contrivances  for  a  discharge,  than  in  increased  and  severe  exertion  to  perform  his 
duty.  It  held  out  an  easy  and  tempting  mode  of  procuring  an  absolute  release  to 
the  debtor  from  his  debts;  and  the  system  had  been,  and  still  was,  and  probably 
ever  must  be,  from  the  very  nature  of  it,  productive  of  incalculable  abuse,  fraud, 
and  perjury,  and  greatly  injurious  to  the  public  morals."  See,  on  this  subject, 
supra,  vol.  i.  p.  419 — 422.  It  was  stated  by  the  chief  justice,  in  gi^^ng  the  opi- 
nion of  the  supreme  court  of  the  United  States,  in  Sturges  v.  Crowninshield,  4 
Wheaion,  122,  that  the  insolvent  laws  of  most  of  the  states  only  discharge  the 
person  of  the  debtor,  and  leave  his  obhgation  to  pay,  out  of  his  future  acquisitions, 
in  full  force.  The  insolvent  act  of  Maryland,  of  1774,  subjected  to  the  former 
debts  of  the  insolvent,  his  future  acquisitions  by  descent,  gift,  devise,  bequest,  or 
in  a  course  of  distribution.     See  3  Harr.  £f  Johns.  61. 

•^  The  statutes  of  Connecticut,  Ohio,  New-Jersey,  Pennsylvania,  Illinois,  Geor- 
gia, and  Missouri, /or  the  relief  of  insolvent  debtors,  go  only  to  discharge  and  ex- 
empt the  person  of  the  debtor  from  imprisonment.  Statutes  of  Connecticut, 
138,  p,  270.     Statutes  of  Ohio,  1831.     Statutes  of  Illinois,  1833.     R.  L.  of 
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insolvent  laws  of  New- York  enable  the  debtor,  with  the 
assent  of  two  thirds  in  value  of  his  creditors,  and  on  the 
due  disclosure  and  surrender  of  his  property,  to  be  dis- 
charged from  all  his  debts  contracted  within  the  state, 
and  subsequent  to  the  passing  of  the  insolvent  act,  and 
due  at  the  time  of  the' assignment  of  his  property,  or  con- 
tracted for  before  that  time,  though  payable  afterwards.* 
The  creditor  who  raises  objections  to  the  insolvent's  dis- 
charge, is  entitled  to  have  his  allegations  heard  and  de- 
termined by  a  jury.  The  insolvent  is  deprived  of  the 
benefit  of  a  discharge,  if,  knowing  of  his  insolvency,  or 
in  contemplation  of  it,  he  has  made  any  assignment,  sale, 
or  transfer,  either  absolute  or  conditional,  of  any  part  of 
his  estate,  or  has  confessed  judgment,  or  given  any  se- 


Missouri,  1835.  Prince's  Dig.  of  Statutes  of  Georgia,  2rl  edit.  1837,  p.  287. 
293.  Purdon's  Dig.  of  Penn.  Laws,  514.  Elmer's  Dig.  255.  This  is  under- 
stood to  be  the  limitation  of  insolvent  laws  in  the  greater  number  of  the  States. 
See  supra,  vol.  i.  p.  420.  The  new  insolvent  law  of  Massachusetts  was  passed 
in  1838,  granting  a  complete  discharge  to  debtors,  whether  in  or  out  of  prison, 
who  comply  with  its  provisions.  The  application  for  rehef  may  be  made  by  the 
debtor,  or  by  certain  of  his  creditors.  It  applies,  of  course,  only  to  contracts  made 
subsequent  to  its  passage,  and  it  resembles,  in  several  of  its  features,  the  U.  S. 
bankrupt  act  of  1800,  and  appears  to  be  cautiously  and  wisely  digested.  See 
infra,  p.  522,  note.  In  Vermont,  it  is  even  a  constitutional  provision  that  the 
debtor  shall  not  be  continued  in  prison,  where  there  is  not  a  strong  presumption 
of  fraud,  after  delivering  up  and  assigning,  bona  fide,  all  his  estate  for  the  use  of 
his  creditors. 

»  Laxcs  of  N.  Y.,  April  12th,  1813;  February  28th,  1817  j  February,  20th, 
1823  ;  and  April  9th,  1833.  Under  the  English  insolvent  debtor's  act,  the  dis- 
charged insolvent  becomes  liable  to  a  surety,  who  pays  for  him,  after  his  discharge, 
an  annuity  due  before.  Abbott  v.  Bruere,  5  Bingham,  N.  C.  598.  The  insol- 
vent laws  of  New-York  have  been  redigested  and  amended,  by  the  N.  Y.  Revised 
Statutes,  vol.  ii.p.  15 — 23;  but  the  insolvent  act  of  April  12th,  1813,  is  declared 
to  be  in  force,  although  consolidated  in  the  Revised  Statutes,  vol.  ii.  p.  15 — 23. 
See  N.  Y.  R.  S.,  vol.  iii.  p.  647.  It  appears,  notwithstanding  that  dictumoii^e 
revisers,  that  the  general  insolvent  act  of  1813,  and  all  the  acts  amending  the 
same,  are  in  force  only  in  a  very  modified,  if  in  any  degree ;  for  under  the  gene- 
ral repealing  act,  N.  Y.  R.  S.,  vol.  iii.  p.  133.  sec.  115,  and  Jbid.  p.  154.  sec. 
549,  so  much  of  the  insolvent  act  of  1813,  and  the  acts  amending  it,  as  are  not, 
and  also  that  are,  consolidated  and  re-enacted  in  the  Revised  Statutes,  are  re- 
pealed! The  system  has  been  improved  by  more  effectual  provisions  against 
fraud  and  abuse. 


Loc.  XXXVI4.1    OF  PERSONAL  PROPERTY.  395 

curity  with  a  view  to  give  a  preference  for  an  antecedent 
debt  to  any  creditor.*     The  discharge  apphes  to  all  debts 
founded  upon  contracts  made  within  the  state,  or  to  be 
executed  within  it;  and  from  debts  due  to  persons  resi- 
dent within  the  state  at  the  time   of  the  publication  of 
notice  of  the  application  for  a  discharge ;  or  to  persons 
not  residing  within  the  state,  but  who  united  in  the  peti- 
tion for  his  discharge,  or  who  accept  a  dividend  from 
his  estate.     The  discharge  likewise  apphes  to  all  liabili- 
ties incurred  on  contracts  made  after  January  1st,  1830, 
by  making  or  endorsing  any  promissory  note  or  bill  of 
exchange  prior  to  his  assignment,  or  incurred  by 
reason  of  payments  by  any  other  party  *to  the  *396 
paper,  made  prior  or  subsequent  to  the  assignment. 
The  discharge  likewise  exonerates   the  insolvent  from 
arrest  and  imprisonment  thereafter,  upon  all  debts  exist- 
ing prior  to  the  assignment.     Any  fraud  whatever,  in 
relation  to  any  proceedings  under  the  statute,  or  its  re- 
quisitions, renders  the  discharge  null  and  void.'' 


a  N.  Y.  Revised  Statutes,  vol.  ii.  p.  20,  sec.  24.  By  the  law  of  Louisiana,  an 
insolvent  debtor  cannot  give  preference.  Hodge  v.  Morgan,  14  Martin's  Louts. 
Rep.  61.  By  the  insolvent  act  of  Pennsylvania,  of  16th  June,  1836,  the  insolvent 
debtor  is  deprived  of  the  benefit  of  the  act,  if  it  appears  that  the  insolvency  arose 
from  losses  by  gambling,  or  by  the  purchase  of  lottery  tickets. 

i-  N.  Y.  Revise^  Statutes,  vol.  ii.  p.  15—23.  The  fraud  that  goes  to  defeat 
the  relief  under  the  insolvent  laws  of  Pennsylvania,  is  the  fraudulent  concealment 
or  conveyance  of  the  estate,  and  not  the  fraudulent  means  by  which  the  insolvent 
acquired  possession  of  property,  nor  his  unprincipled  and  extravagant  waste  of 
it.  Case  of  Benney,  1  Askmead's  Rep.  261.  In  England,  by  the  statutes  of 
1  Geo.  IV.,  3  Geo.  IV.,  and  5  Geo.  IV.,  the  system  of  their  insolvent  laws  was 
new  modelled,  and  gi-eatly  improved,  and  placed  under  the  jurisdiction  of  the  insol- 
vent's court.  It  is,  in  many  of  its  provisions,  analogous  to  their  bankrupt  system. 
It  applies  to  all  persons  in  custody  for  debt.  Voluntary  preferences,  by  the  in- 
solvent, before  or  after  imprisonment,  are  declared  fraudulent.  For  debts  fraudu- 
lently, improvidently,  or  maliciously  contracted,  and  for  damages  arising  upon 
torts,  or  acts  ex  delicto,  the  insolvent  is  Hable  to  close  imprisonment,  and  to  be 
deprived  of  his  discharge  for  a  period  not  exceeding  two  years.  The  discharge 
only  protects  the  person  from  imprisonment,  and  does  not  protect  the  future 
acquisitions  and  property  of  the  debtor  ;  and  the  act  enables  the  creditor  to  reach 
such  property,  whether  in  the  funds,  or  existing  as  choses  in  action,  or  held  in 
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(2.)  There  are  other  provisions  belonging  to  the  in- 
solvent system,  which  are  exclusively  applicable  to  im- 
jprisoned  debtors,  who  may,  in  all  cases  free  from  fraud, 
be  discharged  from  prison,  and  exempted  from  future 
arrest,  without  the  hazard  of  any  constitutional  objection. 
Imprisonment  is  no  part  of  the  contract,  and  simply  to 
release  the  prisoner  does   not  impair  its  obligation,  but 

leaves  it  in  full  force  against  his  property.^ 
*399  *The  English  process  of  execution  against  the 
body  (and  which  we  have  generally  followed  in  this 
country)  is  intended  to  confine  the  debtor  until  he  satisfies 
the  debt.  It  is  not  a  satisfaction  strictly,  but  a  means  to 
procure  it ;  though  the  language  of  the  writ  directs  the  de- 
fendant to  be  imprisoned  to  satisfij  the  plaintiff  for  his 


trust.  See  vol.  i.  p.  422,  as  to  the  effect  of  the  cessio  bonorum  in  the  civil  law, 
and  to  which  our  insolvent  lavv's  are  analogous.  The  learned  commentator  on 
the  Partidas,  {Greg.  Lop,  Gl.  3,)  as  cited  in  a  note  to  the  Institutes  of  the 
Civil  Luw  of  Spain,  by  Aso  &  Manuel,  (b.  2.  tit.  11.  ch.  3.  sec.  2.  r.  49,) 
says,  that  the  future  acquirements  of  the  debtor  would  not  be  liable  under  the 
cessio  bonorum,  in  the  case  of  a  compulsory  cession,  and  in  any  case  sufficient 
must  be  left  for  the  debtor  to  live  upon  we  egeat. 

The  laws  of  the  individual  states,  on  the  subject  of  bankrupt  and  insolvent 
debtors,  have  hitherto  been  unstable  and  fluctuating ;  but  they  will  probably  be 
redigested,  and  become  more  stable,  since  the  decisions  of  the  supreme  court  of 
the  United  States  have  at  last  defined  and  fixed  the  line  around  the  narrow 
enclosure  of  state  jurisdiction.  The  commissioners  appointed  to  revise  the  civil 
code  of  Pennsylvania,  in  their  Report  in  January,  1835,  p.  52,  53,  complain, 
in  strong  terms,  of  the  existing  state  of  things.  Congress  will  not  exert  their 
constitutional  power,  and  pass  a  bankrupt  law,  and  no  state  can  pass  a  bankrupt 
or  insolvent  law,  except  so  far  as  regards  their  own  citizens  ;  and  even  then,  only 
in  relation  to  contracts  made  after  the  passage  of  the  law.  Foreign  creditors, 
and  creditors  in  other  states,  cannot  be  barred,  while  state  creditors  may  be. 
The  former  preserve  a  perpetual  lien  on  after-acquired  property,  except  so  far  as 
the  statutes  of  limitations  interpose.  State  bankrupt  and  insolvent  laws  cannot 
be  cherished  under  such  inequalities. 

a  INIason  v.  Haile,  12  Wheaton,  370.  Marshall,  Ch.  J.,  4  Wheaton,  201. 
Beers  v.  Houghton,  9  Peters'  U.  S.  Rep.  329.  The  insolvent  law  of  New-York, 
in  its  application  to  imprisoned  debtors,  and  as  it  existed  prior  to  April,  1831,  and 
April,  1840,  may  be  seen  in  the  N.  Y.  Revised  Statutes,  vol.  ii.  p.  24.  39.  But 
since  imprisonment  for  debt  in  New-York  is  now  essentially  abolished,  a  detail  of 
the  provdsions  of  that  system  is  no  longer  requisite. 
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debt."  In  Scotland,  the  imprisonment  on  execution  is 
avowedly  to  enforce  payment,  and  the  discovery  of  funds  ; 
and  it  does  not,  like  the  English  imprisonment,  preclude 
an  execution  concurrently  against  the  property.  The 
Scottish  law  of  imprisonment  for  debt  is  slow,  cautious,- 
and  tolerant  in  its  operation."^  In  this  country,  the  pro- 
gress of  public  opinion  is  rapidly  tending  to  enlarge  the 
remedies  against  property,  and  to  abohsh  imprisonment 
for  debt,  except  where  the  judgment  is  founded  upon 
tort,  misfeasance  or  fraud. "= 


a  Imprisonment  on  ca.  sa.  is  no  extinguishment  of  a  Hen  by  mortgage  for  the 
same  debt.     Davis  v.  Battine,  2  Russ  Sf  Mylne,  76.     It  was  said  by  the  court, 
in  Sir  William  Herbert's  case,  (3  Co.  11,)  that  at  common  law,  and  prior  to  the 
statutes  of  Hen.  HI.,  Ed.  I.  and  HI.,  the  body  of  the  debtor  was  not  liable  to 
execution  for  debt,  except  in  cases  of  injuries  accompanied  with  force,  and  for 
the  king's  debts.     Sir  William   Blackstone,  vol.  iii.  p.  281,  has  followed  that 
opinion,°and  Sir  Francis  Palgrave,  who  has  examined  with  great  research  the 
Anglo-Saxon  institutions,  says  that  no  arrest  of  the  person  was  allowed  at  common 
law,  except  when  justified  by  a  breach  of  the  peace,  or  a  contempt  of  the  king's 
authority.     The  Anglo-Saxon  or  Teutonic  law  gave  a  distringas  on  neglect  to 
obey  a  summons,  by  which  the  defendant's  goods  and  chattels  were  seized  as 
pledges  to  compel  his  submission  to  the  judgment  of  the  court.     Rise  and  Pro- 
gress of  the  English  Commonwealth,  vol.  i.   181.     But  this  position  appears 
from  Bracton,  and  from  the  histoi7  of  legal  process,  as  detailed  by  Mr.  Reeves, 
to  be  unfounded,  if  we  consider  the  common  law  as  it  existed  as  early  as  the 
reign  of  Henry  III.     Sir  F.  Palgrave  refers  to  the  Anglo-Saxon  common  law. 
Bracton,  UO,  Ail.     ^  Reeves' Hist.  Eng.  Law,  439,  440. 
b  1  Beirs  Com.  7.     2  Ibid.  .537. 

=  In  New- York,  by  the  act  of  April  26,  1831,  ch.  300,  and  which  went  into 
operation  on  March  1st,  1832,  arrest  and  imprisonment  on  civil  process  at  law, 
and  on  execution  in  equity  founded  upon  contract,  were  abolished.  The  provi- 
sion under  that  act  was  not  to  apply  to  any  person  who  should  have  been  a  non- 
resident of  the  state  for  a  month  preceding  ;  and  even  this  exception  was  abol- 
ished by  the  act  of  April  25th,  1840,  nor  to  proceedings  as  for  a  contempt  to 
enforce  civil  remedies ;  nor  to  actions  for  fines  and  penalties,  or  on  promises  to 
marry  ;  or  for  moneys  collected  by  any  public  officer  ;  or  for  misconduct  or  neglect 
in  office,  or  in  anv  professional  employment.  The  plaintiff,  however,  in  any  suit, 
or  upon  any  judgment  or  decree,  may  apply  to  a  judge  for  a  warrant  to  arrest  the 
defendant,  upon  affidavit  stating  a  debt  or  demand  due  to  more  than  $50  ;  and 
that  the  defendant  is  about  to  remove  property  out  of  the  jurisdiction  of  the 
court,  with  intent  to  defraud  his  creditors  ;  or  that  he  has  property  or  rights  in 
action  which  he  fraudulently  conceals  ;  or  public  or  corporate  stock,  money,  or 
evidences  of  debt,  which  he  unjustly  refuses  to  apply  to  the  payment  ot  the  judg- 
ment or  decree  in  favour  of  the  plaintiff;  or  that  he  has  assigned,  or  is  about  to 
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The  assignment  of  the  insolvent  passes  all  his  interest, 
legal  and  equitable,  existing  at  the  time  of  executing  the 


assign  or  dispose  of  his  property,  with  intent  to  defraud  bis  creditors ;  or  has 
fraudulently  contracted  the  debt,  or  incurred  the  obligation  respecting  which  the 
suit  is  brought.  If  the  judge  shall  be  satisfied,  on  due  examination  of  the  truth 
of  the  chai'ge,  he  is  to  commit  the  debtor  to  jail,  unless  he  complies  with  certain 
prescribed  conditions,  or  some  one  of  them,  and  which  are  calculated  for  the 
security  of  the  plaintiff's  claim.  Nor  is  any  execution  against  the  body  to  be 
issued  on  justice's  judgments,  except  in  cases  essentially  the  same  with  those 
above  stated.  To  be  a  resident  of  the  state  within  the  meaning  of  the  act  of 
1831,  it  was  held  that  the  person  must  have  a  fixed  abode,  and  an  intention  to 
remain  and  settle,  and  not  be  a  transient  visiter.  Frost  v.  Brisbin,  19  Wendell, 
11.  But  this  decision  ceases  now  to  be  of  any  application,  inasmuch  as  the 
exception  itself  is  repealed. 

The  legislature  of  Massachusetts,  in  1834,  abolished  arrest  and  imprisonment 
on  mesne  process  for  debt,  unless  on  proof  that  the  debtor  was  about  to  abscond. 
As  early  as  1790,  the  constitution  of  Pennsylvania  established,  as  a  fundamental 
principle,  that  debtors  should  not  be  continued  in  prison  after  suiTcnder  of  their 
estates,  in  the  mode  to  be  prescribed  by  law,  unless  in  cases  of  a  strong  presump- 
tion of  fraud.  In  February,  1819,  the  legislature  of  that  state  exempted  women 
from  arrest  and  imprisonment  for  debt ;  and  this  provision  was  afterwards  applied 
in  New-York  to  all  civil  actions  founded  upon  contract.  {N.  Y.  Revised  Statutes, 
vol.  ii.  p.  249.  428.)  A  provision  to  that  effect  had  been  recommended  to  the 
legislature,  by  the  chancellor  and  judges,  in  January,  1819.  Females  are  not  im- 
prisoned for  debt  in  Louisiana  or  Mississipjji,  and  the  commissioners  in  Pennsyl- 
vania, in  their  Report  on  the  Civil  Code,  in  January,  1835,  recommended  that 
there  be  no  arrest  of  the  body  of  the  debtor,  on  mesne  process,  without  an  affidavit 
of  the  debt,  and  that  the  defendant  was  a  non-resident,  or  about  to  depart  without 
leaving  sufficient  property,  except  in  cases- of  force,  fraud,  or  deceit,  verified  by 
affidavit.  Females  for  debt,  and  debtors  upon  contract  under  $5  34,  to  be  wholly 
exempted.  In  New-Hampshire,  imprisonment  on  mesne  process  and  execution 
for  debt,  still  exists,  under  certain  qualilications.  In  Vermont,  imprisonment  for 
debt,  on  contracts  made  after  1st  January,  1339,  is  abolished ;  and  in  Mississippi, 
arrest  and  imprisonment  for  debt,  are  abolished,  except  in  cases  of  torts,  frauds, 
and  meditated  concealment,  or  fraudulent  disposition  of  property.  Laws  of  Mis- 
sissippi, hy  Alden  &,  Van  Hoesen,  1839,  p.  511,  512.  915,  916;  and  in  Con- 
necticut, imprisonment  of  females  for  delit  on  contract,  is  abolished,  and  no  per- 
son resident  in  the  state  for  three  months  preceding,  is  to  be  imprisoned,  for  debt, 
on  taking  a  prescribed  oath,  provided  he  has  not  fraudulently  assigned  or  con- 
cealed his  property,  and  is  not  about  to  remove  out  of  the  state.  Statutes  of 
Connecticut,  1838,  p.  319.  In  Indiana,  (R.  S.  1838,)  prison  bounds  for  debtors 
are  declared  to  be  co-extensive  with  the  county.  This  is  reducing  imprisonment 
to  the  mere  vox  et  praterea  nil. 

In  Tennessee,  by  statute  of  1831,  ch.  40,  no  ca.  sa.  can  issue  to  imprison  for 
debt,  without  an  affidavit  that  the  defendant  is  about  to  remove,  or  has  removed 
his  property  beyond  the  jurisdiction  of  the  court,  or  that  he  has  fraudulently  con- 
veyed or  concealed  it.     A  similar  law  was  passed  in  Ohio  and  in  Michigan  in  1839. 
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assignment,  in  any  estate,  real  or  personal ;  but  no  con- 
tingent interest  passes,  unless  it  shall  become  vested 
within  three  years  after  making  the  assignment,  and 
then  it  passes.*  This  I  apprehend  to  be  the  general 
effect  of  the  assignment  in  every  state,  and  under  the 
English  lav/.  Possibilities,  coupled  with  an  interest,  are 
assignable,  but  not  bare  possibilities,  such  as  the  expec- 
tancy of  an  heir.^  The  assignment  does  not  affect  pro- 
perty held  by  the  debtor  in  trust  ;"=  nor  does  the  assign- 
ment by  the  insolvent  husband  affect  the  property  settled 
to  the  separate  use  of  the  wife,  free  and  clear  of  her  hus- 


The  power  of  imprisonment  for  debt  in  cases  free  from  fraud,  seems  to  be  fast 
going  into  annihilation  in  this  country,  and  it  is  considered  as  repugnant  to  hu- 
manitj-,  policy,  and  justice.  In  1833,  an  act  was  passed  by  tlie  British  parliament, 
1  &  2  Vic.  c.  110,  abolishing  imprisonment  for  debt  on  mesne  process,  except 
under  special  order,  when  the  debtor  is  about  to  abscond,  and  requiring  the  reme- 
dies against  property  to  be  exhausted  before  it  can  be  permitted  on  final  process. 
The  execution  against  the  debtor's  property,  reaches  the  whole  profits  of  the  real 
estate,  instead  of  a  moiety  as  before,  and  money  or  bank  notes,  checks,  bills  of  ex- 
change, promissory  notes,  specialties,  and  other  securities  for  money,  may  be  taken 
on  fieri  facias.  So  stock,  fiinds,  or  annuities,  or  any  stock  or  shares  in  any  pub- 
He  company,  may  be  attached  for  the  payment  of  the  judgment  creditor.  Tho 
creditor  has  full  power  over  all  the  debtor's  property,  and  the  latter  is  also  liable, 
as  before,  to  eventual  imprisonment  on  execution. 

But  it  is  understood  that  the  English  commissioners,  appointed  to  inquire  into 
the  laws  affecting  bankrupts  and  insolvents,  have  recently  (1840)  made  an  in- 
teresting report  on  the  subject,  in  which  they  condemn  as  unjust  and  impolitic  the 
existing  laws,  holding  the  fiature  acquired  property  of  insolvent  debtors  who  are 
discharged,  liable  for  their  pre-existing  debts  ;  and  they  recommend  that  this  dis- 
tinction between  the  operation  of  bankrupt  and  insolvent  laws  be  abolished  ;  and 
also,  that  imprisonment  for  debt,  on  final  process  by  ca.  sa.,  except  in  special 
cases,  be  also  abolished. 

*  N.  Y.  Revised  Statutes,  vol.  ii.  p.  21.  The  English  bankrupt  laws  have 
a  more  extensive  and  strict  operation  upon  the  bankrupt's  property ;  for  the  as- 
signment, whenever  made  by  the  commissioners,  operates  bi/  relation,  so  as  to 
caiTy  to  the  assignees  all  the  property  which  the  bankmpt  had  at  the  time  of  the 
commission  of  an  act  of  bankioiptcy.  Vide  supra,  p.  390,  n.  The  bankrupt  is 
incapable  of  affecting  his  estate  by  any  act  of  his,  after  an  act  of  bankruptcy,  though 
before  the  issuing  of  the  commission.  Combe  v.  Bruges,  13  Pricc^s  Exch.  Rep. 
137. 

^  Carlton  v.  Leighton,  3  MerivaWs  Rep.  667.  Comegys  v.  Vasse,  1  Peters' 
U.  S.  Rep.  193.  220. 

<=  Kip  V.  Bank  of  New-York,  10  Johns.  Rep.  63.  Dexter  v.  Stewart,  7  Johns. 
Ch.  Rep.  52.     Yates  &  M'Intyre  v.  Curtis,  5  Mason's  Rep.  80. 

Vol.  II.  64 


400  OF  PERSONAL  PROPERTY.  [Part  V. 

band.^  It  has  been  repeatedly  held,  that  the  insolvent's 
discharge  applied  only  to  debts  existing  when  the  peti- 
tion, inventory,  and  schedule  of  debts  were  presented, 
and  not  so  as  to  cover  debts  contracted  between  that 
time,  and  the  time  of  the  discharge.  The  distinction  is 
founded  on  obvious  principles  of  justice  ;  for  the  com- 
putation of  the  amount  of  the  debts  and  creditors,  is  found- 
ed upon  the  inventory  and  schedule  accompanying  the  pe- 
tition, and  the  assignment  and  discharge  relate  to  them.'' 

It  is  likewise  the  general  policy  of  all  insolvent 
*401  *laws,  to  distribute  the  property  assigned  rateably 

among  all  the  creditors,  subject,  nevertheless,  to 
existing  legal  liens,  and  priorities  existing  before  the  as- 
signment ;•=  and,  under  the  New-York  insolvent  laws,  a 
creditor  cannot  become  a  petitioning  creditor  in  respect 
to  any  debt  secured  by  a  legal  lien,  unless  he  previous- 
ly relinquishes  that  lien  for  the  general  benefit  of  the 
creditors.'^ 

(3.)  The  case  of  absconding  and  absent  debtors  may 
be  referred  to  this  head  of  insolvency.  The  attachment 
law  of  New-York,  (like  insolvent  acts,  and  the  acts  for 
the  relief  of  debtors  from  imprisonment,)  is  a  legal  mode 
by  which  a  title  to  property  may  be  acquired  by  opera- 
tion of  law.^     When  the  debtor,  who  is  an  inhabitant  of 


»  Adamson  v.  Armitage,  Cooper^ s  Eq.  Rep.  283.  Wagstaff  v.  Smith, 9  Vesey, 
520.  See  Mr.  Ingrahams  View  of  the  Insolvent  Laws  of  Pennsylvania,  2d 
edit.  223—227. 

^  Ernest  v.  Sciaccaluga,  Coivp.  Rep.  .527.  Pease  v.  Folger,  14  Mass.  Rep. 
264.  M'Neilly  V.  Richardson,  4  Cotven's  Rep.6Q7.  Ingraham  on  Insolvency, 
168,  169. 

'  This  is  the  case  in  most,  and  perhaps  now  in  all  the  states,  though  equality 
of  distribution  was  understood  not  to  have  existed  some  few  years  past  in  Maine, 
New-Hampshire,  and  Vermont,  and  that  the  race  of  dihgence  among  creditors 
was  kept  up. 

^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  36.  46.  Harth  v.  Gibbes,  4  M' Cord's 
Rep.  8. 

•  N.  Y.  Revised  Statutes,  vol.  ii.  p.  3 — 14.  The  provisions  of  the  statute  are 
minute  and  full  of  details,  and  a  general  outline  only  is  given  in  the  tex^ 
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New- York,   absconds,  or  is   concealed,   a  creditor,   to 
whom  he  owes  one  hundred  dollars,  or  any  two,  to  whom 
he  owes  one  hundred  and  fifty  dollars,  or  any  three,  to 
whom  he  owes  two  hundred  dollars,  may,  on  appHcation 
to  a  judge  or  commissioner,  and  on  due  proof  of  the  debt, 
and  of  the  departure  or  concealment,   procure  his  real 
and  personal  estate  to  be  attached ;  and,   on  due  public 
notice  of  the  proceeding,  if  the  debtor  does  not,  within 
three  months,  return,  and  satisfy  the  creditor,  or  appear 
and  offer  to  contest  the  fact  of  having  absconded,  or  offer 
to  appear  and  contest  the  validity  of  the  demand,  and 
give  the  requisite  security,  then  trustees  are  to  be  ap- 
pointed, who  become  vested  with  the  debtor's  estate; 
and  they  are  to  collect  and  sell  it,  and  settle  controver- 
sies, and  make  dividends  among  all  his  creditors  in  the 
mode  prescribed.     From  the  time  of  the  notice,  all  sales 
and  assignments  by  the  debtor  are  declared  to  be  void. 
If  the  debtor  resides  out  the  state,  and  is  indebted  on  a 
contract  made  within  the  state,  or  to  a  creditor  residing 
within  the  state,  although  upon  a  contract  made  else- 
where, his  property  is  liable  to  be  attached  and 
*soldinlike  manner;  but  the  trustees  are    not  to  *402 
be  appointed  until  nine  months  after  public  notice 
of  the  proceeding.^     Perishable  goods,  other  than  ves- 
sels, when  attached  under  the  absconding  debtor  act, 
may  he  immediately  sold  and  converted  into  money; 
and  if  the  sheriff,  under  the  attachment,  seizes  property 
claimed  by  third  persons,  he  is  to  summon  a  jury,  and  to 
take  their  inquisition  as  to  the  title  to  the  property  claimed. 
If  any  American  vessel  belonging  to  the  debtor  be  at- 
tached under  these  proceedings,  it  may  be  released  on 


»  The  personal  representatives  of  a  deceased  debtor  are  not  liable  to  be  pro- 
ceeded against,  under  the  attachment  laws.  Jackson  v.  Walworth,  1  Johns. 
Cas.  372.     In  the  matter  of  Hurd,  0  Wendell,  465. 
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the  claimant  of  the  vessel  giving  security  to  pay  the 
amount  of  the  valuation  of  the  vessel  to  the  trustees  or  to 
the  debtor,  as  the  case  may  be ;  and  if  it  be  a  foreign 
vessel,  claimed  by  a  third  person,  the  attaching  creditor 
must  give  security  to  prosecute  the  attachment,  and  pay 
the  damages,  if  it  should  appear  that  the  vessel  belonged 
to  the  claimant. 

It  has  been  decided,  that  a  creditor,  having  an  unliqui- 
dated demand  resting  in  contract,  is  a  creditor  within  the 
absconding  debtor  act,  and  competent  to  apply  for  the 
attachment.''  It  was  formerly  held,  that  the  creditor  who 
instituted  proceedings  against  an  absconding  debtor,  must 
be  a  resident  within  the  state  ;''  but  the  statute  declares, 
that  any  creditor,  residing  in  or  out  of  the  state,  shall  be 
deemed  a  creditor  within  the  act,  and  he  may  proceed 
by  attorney.  Under  the  former  statute  laws  of  New- 
York,  the  process  by  attachment  did  not  apply  in  the 
case  of  a  foreign  creditor  against  a  debtor  residing  abroad, 
and  whose  debt  was  not  contracted  within  the  state.*^ 
The  same  provision  still  exists  under  the  new  revised  sta- 
tutes. Any  creditor  may  proceed  against  an  absconding, 
or  concealed  debtor,  being  an  inhabitant  of  the  state,  or 

against  any  non-resident  debtor,  if  the  contract  was 
*403  made  in  New-York ;  but  if  *the  contract  was  made 

elsewhere,  then  the  creditor  must  be  a  resident  of 
the  state.*^ 


'^  Lennox  v.  Howland,  3  Caines'  Rep.  323.    This  was  under  the  act  of  1801 ; 
and  the  N.  Y.  Revised  Act  of  1830,  covers  the  very  case. 

''  Case  of  Fitzgerald,  2  Caines'  Rep.  313. 

*■  Ex  parte  Schroeder,  6  Coioeii's  Rep.  603. 

''  N.  Y.  Revised  Statutes,  vol.  ii.  p.  3.  sec.  1,  2.  6,  7.  Fitch'' s  case 
2  Wendell,  219.  In  the  matter  of  Brown,  21  lb.  316.  The  attachment  pro. 
cess  for  reaching  the  property  of  absconding  and  absent  and  non-resident  debtors 
was  a  favourite  measure  of  justice  with  the  colonial  legislatures  ;  but  in  respect 
to  non-resident  debtors,  it  was  strongly  opposed  by  the  governor  and  council  in 
jsome  of  the  states,  as  being  different  from  the  mode  of  recovery  allowed  in  like 
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Debtors  imprisoned  in  New- York  in  a  state  prison  for 
a  term  less  than  their  natural  lives,  or  imprsoned  in  any 


cases  in  England.  Royal  instructions  were  communicated  to  the  colonial 
governors,  to  refuse  assent  to  such  attachment  laws,  and  the  subject  was  for  some 
time  a  matter  of  discussion  and  warmth  between  the  governor  and  house  of 
assembly  of  North  Carolina.  The  great  objection,  on  the  part  of  the  executive 
power,  was,  that  the  attachment  laws,  as  contended  for  by  the  colony,  did  not 
place  the  English  and  American  creditors  on  an  equal  footing,  but  allowed  the 
American  creditor  the  preference,  in  like  manner  as  if  he  had  obtained  for  his 
own  benefit  a  judgment  and  execution.  2  Martin'' s  Hist.  N.  C,  302.  Attach- 
ment laws  against  the  property,  real  and  personal,  of  absconding  and  non-resident 
debtors,  ])revail  throughout  the  several  United  States ;  but  those  statute  laws  are 
not  uniform  on  this  point. 

In  the  New-E7igland  States  the  trustee  process  has  in  many  respects  the 
operation  of  the  domestic  as  well  as  foreign  attachment,  and  it  operates  in  a 
greater  or  less  degree  upon  persons  as  well  as  property.  The  strict  trustee  pro- 
cess extends  to  the  goods,  effects  and  credits  of  the  principal  debtor,  in  the  hands 
of  his  agent,  trustee,  or  debtor,  and  who,  as  trustee,  is  summoned  to  appear  and 
answer.  The  first  process  in  civil  actions  against  the  debtor  is  not  only  to  compel 
appearance,  but  to  attach  the  goods  and  estate  of  the  debtor,  and  hold  them  in 
pledge  to  pay  the  debt  or  damages  recovered.  The  stiict  trustee  process  does 
not  extend  to  the  real  estate  in  the  hands  of  the  trustee.  {Cushing^s  Treatise 
on  the  Trustee  Process,  1833,  p.  4 — 16.) 

The  Massachusetts  Revised  Statutes  of  1835,  part  3.  tit.  4.  ch.  109,  contain 
Very  specific,  minute,  and  remedial  provisions  relative  to  the  process  of  foreign 
attachment,  or  trustee  process.  All  personal  actions,  except  detinue  and  re- 
plevin, and  actions  sounding  in  tort,  may  be  commenced  by  this  process,  which 
authorizes  the  attachment  of  the  goods  and  estate  of  the  principal  defendant  in 
his  own  hands,  and  also  in  the  hands  of  trustees,  or  garnishees.  Every  person 
having  goods,  effects,  or  credits  of  the  defendant  intrusted  or  deposited  in  his 
possession,  may  be  summoned  as  a  trustee,  and  the  property  in  bis  hands  attached, 
and  held  to  respond  the  final  judgment  in  the  suit.  But  there  are  limitations  to 
the  demands  attachable  by  the  trustee  process  :  (1.)  No  person  is  to  be  adjudged 
a  trustee,  by  reason  of  having  drawn,  accepted,  made,  or  endorsed  any  negotia- 
ble bill,  draft,  note,  or  other  security;  (2.)  nor  by  reason  of  any  money  or  other 
thing  received  or  collected  by  him  as  sheriff,  or  other  officer,  by  execution  or 
other  process  in  favour  of  the  principal  defendant;  (3.)  nor  by  reason  of  any 
money  in  his  hands,  and  for  which  he  is  accountable,  as  a  public  officer,  to  the 
principal  defendant;  (4.)  nor  by  reason  of  any  money  or  other  thing  due  from 
him  to  the  principal  defendant,  unless  due  absolutely,  and  without  depending  on 
any  contingency;  (5.)  nor  by  reason  of  any  debt  due  from  him  on  a  judgment, 
so  long  as  he  is  liable  to  an  execution  on  that  judgment. 

In  Maine,  the  law  concerning  foreign  attachment  is  essentially  the  same,  under 
the  act  of  February  28th,  1821,  ch.  61,  and  the  several  subsequent  acts  in  addi- 
tion thereto.  The  statute  of  183.5,  ch.  188,  gave  the  trustee  process  against 
third  persons  holding  the  debtors  property  by  way  of  mortgage  or  pledge.  The 
proceedings  against  trustees  of  debtors  are  of  the  same  import,  in  New-Hamp- 
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penitentiary  or  county  jail  for  a  criminal  offence,  for  a 
term  more  than  one  year,  are  liable  to  the  like  proceed- 


ihire,  by  the  act  of  July  3d,  1829.  The  process  reaches  debts,  choses  in  action, 
stocks,  &c.,  in  the  hands  of  third  persons.  So,  also,  in  Vermont,  by  the  several 
statutes  of  October  1st,  1797,  November  10th,  1807,  November  6th,  1817,  and 
November  10th,  1830,  the  trustee  process  is  given  to  creditors  against  persons 
possessed  of  money,  goods,  chattels,  rights,  or  credits  of  concealed  or  absconding 
debtors,  or  of  debtors  residing  out  of  the  state,  or  removed  out  of  the  state,  leav- 
ing effects  within  it.  It  has  however  been  held,  and  very  justly,  that  a  person 
residing  out  of  the  state  and  coming  within  it  for  a  temporary  purpose,  is  not 
liable  to  be  summoned  as  a  trustee,  of  an  absconding,  concealed,  or  absent  debtor. 
Baxter  v.  Vincent,  6  Vermont  Rep.  614.  The  same  principle  applies  to  the 
trustee  process  in  Massachusetts.  Ray  v.  Underwood,  3  Pick.  R.  302.  From 
the  time  of  service  of  process  on  the  trustee,  it  fixes  the  property  or  debt  in  his 
hands,  as  a  stakeholder  for  the  party  ultimately  entitled.  But  it  will  not  hold 
choses  in  action  previously  assigned  with  notice.  The  attaching  creditor  acquires 
priority  according  to  the  order  of  time.  The  Massachusetts  practice  in  respect 
to  the  trustee  process,  goes  further  than  that  of  Connecticut  or  Vermont,  and 
gives  it  against  any  person  as  the  trustee  of  his  resident  neighbour.  Leach  v. 
Cook,  1  Shaw's  Vermont  Rep.  N.  S.  239.  Neither  in  Vermont  or  Ohio  can 
the  foreign  attachment  be  sustained,  unless  all  the  debtors  are  non-residents,  or 
have  absconded.     Leach  v.  Cook,  supra.     Taylor  v.  M'Donald,  4  Ohio  R.  149. 

In  Connecticut,  the  effects  and  debts  of  absconding,  or  absent  debtors,  in  the 
hands  of  any  agent,  factor,  trustee  or  debtor,  may  be  attached  by  any  creditor  by 
the  process  of  foreign  attachment.  Statutes  of  Connecticut,  1838,  p.  287.  It 
lies,  also,  against  debtors  imprisoned  for  debt,  who  shall  not,  within  three  months, 
be  admitted  to  take  the  poor  man's  oath  ;  and  debtors  discharged  from  imprison- 
ment are  to  be  deemed  absconding  debtors,  so  as  to  allow  the  creditor  to  proceed 
against  their  goods  and  effects  in  the  hands  of  their  attorney,  agent,  trustee  or 
debtor.     Statutes  of  Conn.  1838,  p.  293,  294. 

In  Rhode-Island,  under  the  statute  of  Januaiy,  1822,  the  trustee  process  lies 
against  the  attorney,  agent,  factor,  trustee,  or  debtor  of  absent,  or  non-resident, 
or  concealed  debtors ;  and  also  against  the  personal  estate  of  any  incorporated 
-company  established  without  the  state,  and  being  indebted,  and  having  personal 
estate  in  the  possession  of  any  person  or  corporate  body  within  the  state.  Sea- 
men's wages  are  exempted  from  the  attachment  process,  prior  to  the  termination 
of  the  voyage. 

In  New-Jersey,  the  attachment  issues  by  any  creditor,  foreign  or  domestic, 
against  absconding  and  non-resident  debtors,  in  which  last  case  it  is  called  a 
foreign  attachment.  It  reaches  all  the  debtor's  property  and  effects,  in  the  pos- 
session of  the  garnishee  or  debtor's  debtor.  The  property  attached  is  distributed 
rateably,  among  all  the  creditors  who  come  in  on  due  notice ;  and  in  this  respect, 
it  resembles  the  New-York  attachment  law.     Elmer's  Digest,  20 — 31. 

In  Pennsylvania,  the  process  of  domestic  attachment,  is  provided  by  statute 
against  absconding  and  concealed  debtors,  and  resident  debtors  who  are  absent. 
Trustees  are  appointed  and  the  proceeds  rateably  distributed  among  all  the  credi- 
tors who  come  in  and  prove  they:  demands.     Purdon's  Digest,  277.  282.     The 
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dino-s  against  their  estates  as  in  the  case  of  absconding 
debtors.*     The  court  in  which  proceedings  under  the 


proceeding  and  remedy  are  analogous  to  the  provisions  in  New-York.  The  pro- 
cess oi  foreign  attachment,  is  for  the  exclusive  benefit  of  the  attaching  creditor, 
and  it  may  issue  at  the  suit  of  any  creditor,  resident  or  non-resident.  Mulliken 
V.  Aughinbaugh,  1  Penn.  i?.  117.  It  issues  against  the  estate,  real  and  personal, 
of  non-resident  debtors,  and  of  debtors  confined  for  crimes.  Process  may  be 
awaided  against  any  person  who  has  property  or  effects,  or  money  of  the  debtor  in 
possession,  and  the  attachment  binds  all  the  estate,  real  and  personal,  of  the  debtor,  in 
his  own  hands,  or  in  those  of  his  trustee,  debtor,  or  garnishee.     Purdon's  Dig. 

45,  46.  435. 

In  Ohio,  the  process  of  attachment  lies  at  the  instance  of  any  creditor,  resident 
or  non-resident,  and  whether  the  debtor  has  absconded  or  is  a  non-residont ;  and 
the  statute  regulates  proceedings  against  the  garnishee,  in  whose  possession  the 
property  may  be,  or  who  owes  money  to  the  original  debtor.      Chase's  Statutes 
of  Ohio,  vol.  ii.  p.  1321;  and  in  Indiana  and  Illinois,  the  foreign  attachment 
lies  against  the  estate  of  non-resident  debtors,  and  against  their  effects  and  property 
in  the  hands  of  a  garnishee,  and  the  proceeding  is  for  the  benefit  of  the  plaintiff; 
but  in  Illinois  if  the  process  be  against  the  estate  of  a  non-resident  debtor,  the  credi- 
tor must  be  a  resident.     Revised  Laws  of  Indiana,  edit.  1838.  p.  73 — 79.     iZe- 
vised  Laws  of  Illinois,  edit.  1833,  p.  82,  83.     So,  in  Maryland,  under  the  act  of 
1825,  the  creditor  must  be  a  resident  of  the  United  States.     Wever  v.  Baltzell,  6 
Gill.  4'  Johnson,  335.     The  laws  of  several  of  the  states  are  restrictive,  as  to  the 
character  of  the  plaintiff.     In  Alabama,  North  Carolina,  and  Tennessee,  the  cre- 
ditor, in  the  case  of  an  absconding  debtor,  need  not  be  a  resident,  but  in  the  case  of 
an  attachment  against  a  non-resident  debtor,  he  must  be.      1  Minor's  Alabama 
E.  14.  69.     North  Carohna,  stat.  1777,  ch.  2.     Tennessee  act  of  1794,  1  Ver- 
ger's R.  101.     6  Ibid.  473.     In  Teniiessee,  no  attachment  will  lie  against  pro- 
perty, when  both  creditor  and  debtor  are  non-residents,  unless  judgment  had  been 
first  obtained,  and  execution  issued  in  the  courts  of  the  jurisdiction  where  the  de- 
fendant was  a  resident ;  or  in  cases  in  which  personal  service  of  process  cannot 
be  made,  nor  an  attachment  at  law  lie.     In  those  special  cases,  the  non-resident 
creditor  may,  by  bill  in  chancery,  cause  stocks,  and  choses  in  action,  and  other 
property  belonging  to  the  non-resident  defendant,  or  held  in  trust  for  him,  to  be 
applied  to  bis  debt.     Stat.  1801,  ch.  6.     Stat.  1832,  ch.  11.     Garget  v.  Scott,  9 
Yerger,  244,  where  the  reason  of  their  statute  law  is  clearly  stated  and  justly  vin- 
dicated.    In  Virginia,  Missouri,  and  Louisiana,  the  foreign  attachment  lies, 
though  both  the  creditor  and  debtor  reside  out  of  the  state.     "Williamson  v.  Bowie, 
6  Munf.  R.  176.     Posey  v.  Buckner,  3  Missouri  R.  604.     Flower  v.  Griffith, 
12  Lou.  R.  345.     5  Miller,  300.     The  statute  of  Missouri  seems  to  apply  to  all 
creditors,  and  the  attachment  and  proceeding  in  rem,  and  against  property  in  the 
hands  of  garnishees  apply  when  the  debtor  is  anon-resident,  or  has  absconded,  or 
concealed,  or  absented  himself,  or  is  about  to  remove  his  property  out  of  the  state, 
or  fraudulently  to  convert  it.     Revised  Statutes  of  Missouri,  1835,  p.  75. 


N,  Y.  Revised  Statutes,  vol  ii.  p.  15- 
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absconding  debtor  act  are  pending,  has  an  equitable  ju- 
risdiction over  all  claims  between  the  trustees  and  the 
creditors.     The  trustees  are  liable  to  be  called  to  account 

at  the  instance  of  either  the  debtor  or  creditor.  So, 
*404  the  assignees  under  the  insolvent  acts  are  *declared 

to  be  trustees  ;  and  where  there  are  two  trustees, 


In  Virginia,  the  domestic  attachment  lies  against  the  absconding  debtor,  and 
also  against  non-resident  debtors,  for  debts  not  exceeding  $20,  and  against  a  gar- 
nishee, though  the  debt  be  not  due.  The  foreign  attachment  hes  against  absent 
debtors,  and  resident  debtors  of  the  foreign  debtor,  may  be  prosecuted  as  garnishees. 
1  Rev.  Code,  edit.  1814,  p.  160.  2  Ibid.  9S.  It  is  grounded  upon  two  facts  ; 
non-residence  of  the  debtor,  and  his  having  effects  in  Virginia ;  and  the  proceeding 
is  conclusive  against  parties  and  privies.  Martin  v.  Chandler,  2  Brockenbough, 
125.  In  the  case  of  non-resident  debtors,  it  is  a  general  principle,  that  all  the  pro- 
ceedings are  construed  strictly,  for  the  greater  safety  of  the  absentee,  to  whom  no- 
tice may  not  have  reached.  State  Bank  v.  Hinton,  1  Dev.  North  Carolina 
Rep.  397. 

In  South  Carolina,  their  foreign  attachment  law  is  pi'edicated  on,  and  has 
received  construction  from  the  custom  of  London.  Smith  v.  Posey,  2  HilVs  R. 
471.  See  Rice's  valuable  Digest  on  the  Cases  Decided  in  that  State,  and  in 
which  the  decisions  under  the  title  of  "  attachment  (foreign)"  are  fully  and  clearly 
stated. 

In  Georgia,  the  same  process  of  domestic  attachment  lies  when  the  debtor 
13  absconding,  and  if  he  is  about  to  remove,  it  Hes  though  the  debt  be  not  due.  The 
foreign  attachment  lies  when  the  debtor  is  a  non-resident,  and  also,  in  favour  of  a 
non-resident  creditor.  It  reaches  debt  and  credits  in  the  hands  of  the  garnishee, 
and  is  for  the  benefit  of  the  plaintiff  in  the  attachment.  Prince's  Digest,  2d 
edit.  1837,  p.  30—42. 

In  Louisiana,  they  have  the  hke  process  of  attachment  as  in  the  other  states 
when  the  debtor  absconds,  or  is  about  to  remove,  or  is  non-resident.  Third  per- 
sons who  have  funds  and  effects  of  the  debtor  in  hand  may  be  cited  to  answer 
upon  interrogatories,  and  if  the  garnishee  has  funds  of  the  debtor,  the  creditor, 
after  judgment  against  the  debtor,  may  pursue  them  by  judgment  and  execution 
against  the  garnishee.  Proseus  v.  Mason,  12  Louis.  R.  16.  The  debtor  about 
to  remove  may  be  atrested  and  held  to  bail,  though  the  debt  be  not  due.  Desha 
V.  Solomons,  12  Louis.  R.  272.  lb.  479.  If  the  garnishee  be  a  consignee  of 
goods,  and  has  made  advances  on  them,  he  may  claim  a  preference  as  a  creditor 
of  consignor,  if  the  attachment  be  levied  while  the  goods  are  in  transitu,  and 
before  delivery  to  the  consignee.  Wilson  v.  Smith,  12  Louis.  R.  375.  Gardi- 
ner v.  Smith,  lb.  370. 

In  Mississippi,  there  is  the  like  process  of  foreign  and  domestic  attachment 
an^ainst  non-resident  and  absconding  debtors,  and  debtors  preparing  to  remove 
though  the  debt  be  not  due.  Debts  and  credits  of  the  debtor  in  the  hands  of 
third  persons  may  be  attached  by  process  of  summons  or  garnishment.  The 
party  suing  out  a  foreign  attachment  must  be  a  resident.  R.  Code  of  Mis- 
sissippi, 1824,  p.  157—168. 
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either  of  them  may  collect  the  debts  ;  and  where  there  are 
more  than  two,  the  powers  appertaining  to  the  trust  may 
be  exercised  by  any  two  of  them.     But  no  suits  in  equity 
are  to  be  brought  by  the  assignees  of  insolvent  debtors, 
without  the  consent  of  a  majority  of  the  creditors  in  in- 
terest, unless   the  sum   in    controversy   exceeds   $500. 
They  are  to  sell  the  assets  at  auction,  and  may  allow  a 
reasonable  credit  on  good  security.     They  are  to  redeem 
mortgages  and  pledges,  and  conditional  contracts,  and 
settle  accounts,  and  compound   with  debtors  under  the 
authority  of  the  ofiicer  appointing  them.     They  are  to 
call  a  general  meeting  of  the  creditors  ;  and  the  mode  of 
distribution  is  specially  declared.     They  are  to  declare 
dividends  ;  and  dividends  unclaimed  for  a  year  are  to  be 
deemed  relinquished.     They  are  to  account  upon  oath, 
and  are  allowed  a  commission  of  five  per  cent,  on  all 
moneys  received  ;  and  they  may  be    discharged  from 
their  trust  by  the  proper  authority  on  their  own  applica- 
tion, and  new  assignees  appointed  in  their  stead.*     These 
trustees,    in    many    respects,    resemble   commissioners 
under   the   English   bankrupt    laws ;   and    the    proper 
remedy  against  them  is,  either  by  a  bill  in  chancery,  or 
an  application  to  the  equitable  powers  of  the  court  in 
which  the  proceedings  are  pending,  to  compel  an  account, 
and  an  adjustment.     It  was  held,  in    Peck  v.  Randall,^ 
that  the  creditor  could  not  maintain  a  suit  at  law  against 
the  trustees  of  an  absconding  debtor  before  the  demand 
had  been  adjusted,  and  a  dividend  declared.     In  England 
it  is  well  settled  in  the  analogous  case  of  a  claim  for  divi- 
dends on  a  bankrupt's  estate,  that  a  suit  at  law  cannot 


*  N.  Y.  Revised  Statutes,  vol.  ii.  p.  39 — 51. 
*>  1  Johns.  Rep.  165. 
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be  sustained  for  a  dividend,  and  that  the  creditor  applies 
to  the  court  of  chancery  for  assistance  to  obtain  it.* 
A  grave  and  difficult  question  has  been  frequently  dis- 
cussed in  our  American  courts,  respecting  the  con- 
*405  flicting  *claims  arising  under  our  attachment  laws, 
and  under  a  foreign  bankrupt  assignment.     If  a 
debtor  in  England,  owing  a  house  in  New- York,  as  well 
as  creditors  in  England,  be  regularly  declared  a  bank- 
rupt in  England,  and  his  estate  duly  assigned,  and  if  the 
house  in  New-York  afterwards  sues  out  process  of  attach- 
ment against  the  estate  of  the  same  debtor,  and  trustees 
are  appointed  accordingly,  the  question  is,  which  class  of 
trustees  is  entitled  to  distribute  the  fund,  and  to  whom 
can  the  debtors  of  the  absent  or  bankrupt  debtor  safely 
pay.     In  such  a  case,  there  are  assignees  in  England 
claimino;  a  right  to  all  the  estate  and  debts  of  the  bank- 
rupt,  and  there  are  trustees  in  New- York  claiming  the 
same  right.     This  question  was  considerd  in  Holmes  v. 
Remsen,^  and  the  English,  and  Scotch,  and  other  foreign 
authorities  examined ;  and  the  conclusion  was,  that  by 
the  English  law,  and  by  the  general  international  law  of 
Europe,  the  proceeding  which  is  prior  in  point  of  time  is 
prior  in  point  of  right,  and  attaches  to  itself  the  right  to 
take  and  distribute  the  estate.     It  was  considered,  that 
as  the  English  assignees  in  that  case  were  first  appointed, 
and  the  assignment  of  the  bankrupt's  estate  first  made 
to  them,  tliat  assignment  carried  the  bankrupt's  property, 
wherever  situated  ;  and  it  consequently  passed  the  debt 
due  by  a -citizen  of  this  state  to  the  English  bankrupt ; 
so  that  a  payment  of  such  a  debt  to  the  English  assignees 
was  a  good  payment  in  bar  of  a  claim  for  that  same  debt, 
by   the   trustees,  under    our    absconding    act.        This 


3  Ex  parte  White,  and  Ex  parte  Whitchurch,  1  Atk.  Rep.  90.     Assignees  of 
Gardiner  v.  Shannon,  2  Sch.  ^.Lef.  229. 
b  4  Johns.  Ch.  Rep.  460. 
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rule  appeared  to  be  well  settled,*  and  to  be  found- 
ed in  justice  and  policy,  and  the  comity  of  nations.  It 
rested  on  the  principle  of  general  jurisprudence  that  per- 
sonal property  was  deemed  by  fiction  of  law  to  be  situ- 
ated in  the  country  in  which  the  bankrupt  had  his  domicil, 
and  to  follow  the  person  of  the  owner ;  and  it  was  to  be 
administered  in  bankruptcy  according  to  the  rule  of  the 
law  of  that  country,  as  if  it  was  locally  placed  within  it. 
No  doubt  was  entertained,  that  if  the  appointment  of  trus- 
tees, under  the  New- York  act,  had  been  the  first  in  point  of 
time,  the  title  of  the  trustees  would  have  been  recognized  in 
the  English  courts  as  controlUng  the  personal  property  in 
England.  By  the  same  rule,  the  English  assignees,  be- 
ing first  in  time,  were  held  entitled  to  control  the  per- 
sonal property  of  the  debtor  existing  in  New- York. 

But,  whatever  consideration  might  otherv^ise  have 
been  due  to  the  opinion  in  that  case,  and  to  the  reasons 
and  decisions  on  which  it  rested,  the  weight  of  American 
authority  is  decidedly  the  other  way  ;  and  it  may  now 


a  The  authorities  cited  in  Holmes  v.  Remsen,  to  show  that  the  rule  contended 
for  in  that  case  was  incontrovertibly  established  in  the  jurisprudence  of  the  united 
kingdoms  of  Great  Britain  and  Ireland,  are,  Pipon  v.  Pipon,  A)7ib.  Rep.  25. 
Case  of  Wilson,  before  Lord  Hardwicke,  cited  by  Lord  Loughborough,  in  1  H. 
Blacks.  Rep.  69L  Solomons  v.  Ross,  Ibid.  131,  note.  Jollct  v.  Deponthieu 
&  Baril,  Ibid.  132,  note.  Neale  v.  Cottingham  &  Houghton,  Ibid.  Philips  v. 
Hunter,  2  Ibid.  402.  SiUs  v.  Worswick,  1  Ibid.  665.  Lord  Thurlow,  in  the 
case  Ex  parte  Blakes,  1  Cox's  Rep.  398.  Lord  Kenyon,  in  Hunter  v.  Potts, 
4    Term  Rep.  182.     Lord  Ellenborough,  5  East's  Rep.   131.     Stein's  case, 

1  Rose  on  Bankruptcy,  App.  462.    Selkrig  v.  Davis  &  Salt,  2  Daw's  Rep.  230. 

2  Rose  on  Bankruptcy,  291.  By  the  Scotch  law,  the  foreign  assignment  wUl 
not  prevent  a  subsequent  attachment  in  Scotland  by  a  Scotch  creditor,  unless 
notice  of  the  assignment  be  given  to,  or  had  by  the  creditor.  No  such  notice  is 
requisite  to  the  operation  of  the  assignment  under  the  English  law.  The  English 
doctrine  applies  equally  to  voluntary  and  bona  fide  assignments  of  personal  pro- 
perty by  the  owner  domiciled  abroad,  to  assignments  under  bankrupt  and  insol- 
vent statutes,  and  to  the  distribution  of  the  moveable  property  of  testators  and 
intestates,  by  will,  and  under  the  law  of  distribution.  The  cases  all  rest  on  the 
same  general  principle,  giving  a  universal  operation  to  transfer,  or  the  disposition 
of  personal  property,  made  or  existing  at  the  owner's  domicil,  wherever  that  pro- 
perty may  be  situated,  and  when  not  bound  by  any  local  lien  at  the  time. 
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be  considered  as  part  of  the  settled  jurisprudence  of  this 
country,  that  personal  property  as  against  creditors  has 
locality,  and  the  lex  loci  rei  sitce  prevails  over  the  law  of 
the  domicil  with  regard  to  the  rule  of  preferences  in  the 
case  of  insolvents'  estates.  The  laws  of  other  govern- 
ments have  no  force  beyond  their  territorial  limits  ;  and 
if  permitted  to  operate  in  other  states,  it  is  upon  a  princi- 
ple of  comity,  and  only  when  neither  the  slate  nor  its 
citizens  would  suffer  any  inconvenience  from  the  appli- 
cation of  the  foreign  law.*  A  prior  assignment  in  bank- 
ruptcy, under  a  foreign  law,  will  not  be  permitted  to 
prevail  against  a  subsequent  attachment  by  an  American 
creditor  of  the  bankrupt's  effects  found  here ;  and  our 
courts  will  not  subject  our  citizens  to  the  inconvenience 
of  seeking  their  dividends  abroad  when  they  have  the 
means  to  satisfy  them  under  their  own  control. 
*407  *This  was  the  rule  in  Maryland  prior  to  our  revo- 
lution, according  to  the  opinion  of  Mr.  Dulany,  re- 
ported in  Burk  v.  McLean  ;^  and  afterwards,  in  1790,  it 
was  decided,  in  Wallace  v.  FaUcrson,'^  that  property  of 
the  bankrupt  could  be  attached  here,  notwithstanding  a 
prior  assignment  in  bankruptcy  in  England.  The  same 
doctrine  was  declared  in  Pennsylvania,^  after  an  elabor- 
ate discussion  of  the  question.  The  court  in  that  state 
considered  that  an  assignment  abroad,  by  act  of  law,  had 
no  legal  operation  extra  teryitorium^  and  that  they  were 
bound  to  look  to  their  own  law.  The  same  doctrine 
was  declared  in  North  Carolina,  as  early  as  1797.^     In 


*  FarsoniJ,  Ch.  J.,  in  Greenwood  v.  Curtis,  6  Mass,  Rep.  378.  Porter,  J.,  in 
Olivier  v.  Townes,  14  Martin'' s  Louis.  Rep.  90 — 101. 

•>  1  Harr.  <5-  M' Henry,  236. 

e  2  Ibid.  463. 

■*  Milne  v.  Moreton,  6  Binney^s  Rep.  353.  See  MuUikin  v.  Aughinbaugh, 
1  Penn.  Rep.  117,  to  the  same  point.  See,  also,  Ogden  v.  Gillingham,  1  Bald- 
vfin's  Rep.  C.  C.  U.  S.  38. 

^  M'Neil  V.  Colquhoon,  2  Haywood's  Rep.  24. 
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South  Carolina,  the  question  arose  in  the  case  of  the 
Assignees  of  Topham  v.  CJuqmian,  in  1817  ;^  and  the  court 
in  that  case  followed  some  prior  decisions  of  their  own, 
and  the  case  of  Taylor  v.  Gearij,  decided  in  Connecticut 
as  early  as  1787  ;^  and  they  held,  that  law,  justice  and 
public  policy  all  combined  to  give  a  preference  to  their 
own  attaching  creditors.     The  point  arose  in  the  supreme 
court  of  Massachusetts,  in  Ingraham  v.  Geijer,  in  ISIG  ;•= 
and  they  would  not  allow  even  a  voluntary  assignment 
by  an  insolvent  debtor  in  another  state,  to  control  an  at- 
tachment in  that  state,  of  the  property  of  the  insolvent, 
made  subsequent  to  the  assignment,  and  before  payment 
to  the  assignees ;  and  the  court  denied  that  any  such  in- 
dulgence was  required  by  the  practice  or  comity  of  na- 
tions.^    The  opinion  in  the  case  of  Holmes  v.  Remsen  was 
also    questioned    by   one   of    the  judges    of  the 
*supreme  court  of  New- York,  in  a  suit  at  law  be-  *408 
tween  the  same  parties.^     And  still  more  recently, 
in  the  supreme  court  of  the  United  States,^  the  English 


»  Const.  Rep.  S.  C.  283.     Sec,  also,  Robinson  v.  Cvowder,  4  M' Cord's  Rep. 
519,  to  the  same  point. 

b  Kirby's  Rep.  313. 

«  13  Mass.  Rep.  146. 

^  See,  also,  to  the  same  point,  Borden  v.  Sumner,  4  Pick.  265.  Blake  v. 
Williams,  6  Id.  286.  Fall  River  Iron  Works  v.  Croade,  15  Id.  11.  Fox  v. 
Adams,  5  Greenleafs  Rep.  245.  Olivier  v.  Townes,  1 4  Martm's  Louis.  Rep. 
93.  Norris  V.  Mumford,  4  Id.  20.  The  Brig  Watchman,  in  the  district  court 
of  Maine.  Ware's  Rep.  232.  Saunders  v.  Wilhams,  5  N.  Hamp.  Rep.  213. 
Mitchel  V.  McMillan,  3  Martin's  Louis.  Rep.  676,  to  the  same  point.  But  in 
Goodwin  V.  Jones,  3  Mass.  Rep.  517,  Ch.  J.  Parsons,  held  to  the  English  doc- 
trine: and  in  Bohlen  v.  Cleveland,  5  Mason's  Rep.  174,  an  assignment  was  held 
to  prevail  over  a  trustee  or  attachment  process,  as  against  creditors,- livmg  in  the 
same  state  with  the  debtor.  It  is  likewise  held,  in  Rogers  v.  Allen,  3  Ohio  Rep. 
488,  that  an  assignment  by  an  insolvent  debtor  in  one  state  will  not  affect  the  title 
to  lands  in  another  state  in  derogation  of  the  lex  rei  sitts.  In  South  Carolina,  a 
bona  fide  foreign  assignment  in  trust  for  creditors,  takes  precedence  of  a  subse- 
quent attachment  levied  within  the  state,  but  not  if  executed  under  the  operation 
of  a  statute  of  bankruptcy.     Green  v.  Mowry,  2  Bailey's  Rep.  1C3. 

«  Piatt,  J.,  in  20  Johns.  Rep.  254. 
f  Ogden  V.  Saunders,  12  Wheaton,  213. 
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doctrine  (for  it  is  there  admitted  to  be  the  estabhshed 
Enghsh  doctrine)  was  peremptorily  disclaimed,  in  the 
opinion  delivered  on  behalf  of  the  majority  of  the  court.^ 

IV.  By  intestacy. 

The  last  instance  which  was  mentioned  of  acquiring 
title  to  goods  and  chattels  by  act  of  law,  was  the  case  of 
intestacy.  This  is  when  a  person  dies,  leaving  personal 
property  undisposed  of  by  will;  and  in  that  case,  the 
personal  estate,  after  the  debts  are  paid,  is  distributed  to 
the  widow,  and  among  the  next  of  kin.  To  avoid  repe- 
tition and  confusion,  I  shall  be  obliged  to  confine 
*409  myself  essentially  to  the  discussion  of  *the  leading 
principles  of  the  English  law,  and  assume  them  to  be 

*  It  was  the  received  doctrine  in  England,  according  to  the  opinion  of  counsel, 
as  early  as  1715,  that  the  English  creditors  of  an  insolvent  debtor  residing  in 
Holland,  could  attach  and  recover  by  execution  levied  on  his  effects  in  England, 
without  being  responsible  to  the  curator  in  Holland,  who  had  entered  upon  his 
trust  prior  to  the  attachment  in  England.  See  opinions  of  R.  Raymond,  J. 
Jekyll,  and  others,  in  the  Appendix,  254 — 256,  of  Mr.  Henry^s  Treatise  on 
Foreign  Lmc.  In  Blake  v.  Williams,  C  Pick.  Rep.  286,  Lord  v.  The  Brig 
Watchman,  in  the  district  court  of  Maine,  Ware^s  Rep.  p.  232,  and  Abraham 
V.  Plestoro,  3  WendelVs  Rep.  538,  the  question  was  again  discussed,  and  the 
decisions  made  in  entire  conformity  with  the  general  doctrine  now  prevalent  in 
the  United  States.  The  authorities  for  the  contrary  and  more  liberal  doctrine  in 
the  English,  Scottish  and  Irish  courts,  are  collected  in  BclVs  Commentaries,  vol. 
ii.  p.  681 — 687,  as  well  as  in  the  case  of  Holmes  v.  Remsen,  supra,  405.  Mr. 
Bell  says,  that  the  rule  giving  effect  to  conveyances,  made  for  the  purpose  of  col- 
lecting and  distributing  among  creditors  the  funds  and  estate  of  the  debtor,  ac- 
cording to  the  law  of  his  residence  and  seat  of  trade,  does  not  rest  in  any  legisla- 
tive enactment,  but  upon  those  principles  of  international  law  which  guide  the 
connexion  between  states,  and  prescribe  the  authority  which  is  to  be  allowed  by 
each  to  the  institutions  and  laws  of  another.  The  whole  doctrine  of  the  interna- 
tional effect  of  bankruptcy,  is  a  consequence  of  the  general  principle  of  universal 
jurisprudence,  that  personal  property,  wherever  situated,  is  regulated  by  the  law 
of  the  bankrupt's  domicil ;  while,  on  the  other  hand,  real  property  is  governed 
by  the  law  of  the  territory  in  which  it  is  situated.  The  law  on  this  vexed  sub- 
ject of  the  effect  to  be  given  to  foreign  assignments,  is  examined,  and  all  the 
authorities  and  arguments  pro  and  con  collected  and  reviewed  in  Story's  Com- 
mentaries on  the  Conflict  of  Laws,  p.  336 — 357. 

In  Canada,  an  English  commission  of  bankruptcy  operates  as  a  voluntary  as- 
signment by  the  bankrupt,  but  rights  and  privileges  acquired  by  the  provincial 
creditors  are  not  affected  by  the  commission  or  assignment.  Bruce  v.  Anderson, 
Stuart's  Lower  Canada  R.  127. 
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the  law  of  the  several  states,  in  all  those  cases  in  which 
some  material  departure  from  them  in  essential  points  can- 
not be  clearly  ascertained. 

This  title  will  be  best  explained  by  examining,  1.  To 
whom  the  administration  of  such  property  belongs,  and 
to  whom  granted  ;  2.  The  power  and  duty  of  the  admin- 
istrators; and,  3.  The  persons  who  succeed  to  the  per- 
sonal estate  by  right  of  succession. 

(1.)    Of  granting  administration. 

When  a  person  died  intestate,  in  the  early  periods  of 
the  English  history,  his  goods  went  to  the  king  as  the  ge- 
neral trustee  or  guardian  of  the  state.     This  right  was  af- 
terwards transferred  by  the  crown  to  the  popish  clergy  ; 
and,  we  are  told,  it  was  so  flagrantly  abused,  that  parha- 
ment  was  obhged  to  interfere,  and  take  the  power  of  ad- 
ministration entirely  from  the  church,  and  confer  it  upon 
those  who  were  more  disposed  to  a  faithful  execution  of 
the  trust.     This  produced  the  statutes  of  31  Edw.  III. 
ch.  11,  and  21  Hen  VIII.  ch.  5,  from  which  we  have 
copied  the  law  of  granting  administrations  in  this  coun- 
try.*    The  power  of  granting  administration,  and  of  su- 
perintending the  conduct  of  the  administration,  was  still 
left  in  the  hands  of  the  bishop,  or  ordinary,  in  each  dio- 
cese.    In  our  American  law,  we  have  assigned  this,  as 
well  as  other  secular  matters,  to  the  courts  and  magis- 
trates of  civil  jurisdiction.^     Before  the  revolution,  the 


a  Hensloe's  case,  9  Co.  38.  b.     2  Blacks.  Com.  494—496. 

b  In  some  of  the  states,  the  jurisdiction  concerning  the  probate  of  wills,  and 
the  administration  of  testators'  and  intestates'  estates,  is  vested  in  the  county 
courts.  In  others,  it  is  confided  to  courts  of  special  jurisdiction,  under  the  vari- 
ous names  of  the  court  of  probates,  the  register's  court,  the  orphan's  court,  the 
court  of  the  ordinaiy,  and  the  surrogate's  court.  The  county  courts  in  Alabama, 
when  sitting  as  courts  of  probates,  are  denominated  Orplians  Courts.  In 
Indiana,  by  act  of  Februaiy  17th,  1838,  the  court  of  probates  in  each  county 
consists  of  one  judge  elected  by  the  people  septennially,  and  the  court  has  ex- 
clusive jurisdiction  in  matters  of  probate  of  wills,  and  administration,  and  guardian- 
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power  of  granting  letters  testamentary,  and  letters  of  ad- 
ministration, resided,  in  New- York,  in  the  colonial  gov- 
ernor, as  judge  of  the  prerogative  court,  or  court  of  pro- 
bates of  the  colony.  It  was  afterwards  vested  in  the 
court  of  probates,  consisting  of  a  single  judge,  and  so  con- 
tinued until  1787,  when  surrogates  were  authorized  to 
grant  letters  testamentary,  and  letters  of  administration, 
of  the  estates  of  persons  d3'ing  within  their  respective 

counties.  If  the  person  died  out  of  the  state,  or 
*410  within  *the  state,  not  being  an  inhabitant  thereof, 

the  granting  of  administration  was  still  reserved 
to  the  court  of  probates."^  This  practice  continued 
until  the  act  of  March  21st,  1823,''  when  the  court 
of  probates  was  abolished,  and  all  the  original  pow- 
ers of  that  court  transferred  to  the  surrogates  ;  and 
each  surrogate  has  now  jurisdiction,  exclusive  of  every 
other  surrogate,  within  his  county,  when  the  testator  or 
intestate  was  at  his  death  an  inhabitant  of  the  county,  in 


sliip,  and  the  settlement  of  decedent's  estates,  and  concurrent  jurisdiction  in 
all  suits  at  law  and  in  equity  in  favour  of  and  against  heirs,  executors,  adminis- 
trators and  guardians,  where  the  amount  in  controversy  exceeds  $50,  and  in  par- 
tition and  dower,  and  it  may  authorize  guardians  to  sell  real  estate  to  pay  debts, 
and  support  infants,  lunatics,  &c.  It  may  command  jury  trials  in  proper  cases. 
The  probate  jurisdiction  is  plenary  and  highly  important,  and  the  statute  confer- 
ring the  powers  is  very  provisional,  and  seems  to  be  well  digested.  Revised 
Statutes  of  Indiana,  1838,  p.  172.  459.  So,  the  act  in  Missouri,  concerning 
executors  and  administrators  is  comprehensive,  and  their  powers  and  duties  well 
defined.  The  jurisdiction  resides  in  the  county  courts.  Revised  Statutes  of  Mis- 
souri, 1835,  p.  40.  In  New-Jersey,  the  governor  is,  by  the  constitution,  ex  officio, 
the  ordinary  as  well  as  the  chancellor  of  the  state,  and  he  consequently  has  jurisdic- 
tion to  take  proof  of  wills,  and  to  grant  letters  testamentary,  and  letters  of  adminis- 
tration. By  the  act  of  December  16th,  1784,  the  legislature  of  New-Jersey  re- 
stricted, in  several  particulars,  the  irresponsible  and  unlimited  jurisdiction  of  the 
ordinary,  and  established  the  orphan's  courts ;  and  by  the  act  of  February  23d, 
1820,  the  accounts  of  the  assigneesof  insolvents  were  to  be  settled  in  those  courts. 
They  could  decree  sales  and  partitions,  and  Mr.  Scott,  the  reviser,  says,  that 
they  became  of  "overwhelming  cognizance." 

*  L.  N.  Y.  sess.  1.  ch.  12.  and  sess.   10.  ch.  38.     Goodrich  v.  Pendleton,  4 
Johns.  Ch.  Rep.  352. 

«>  Sess.  46.  ch.  70. 
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whatever  place  he  may  have  died ;  or  not  being  an  in- 
habitant of  the  state,  died  in  the  county,  leaving  assets 
therein  ;  or,  not  being  an  inhabitant  of  the  state,  died 
abroad,  leaving  assets  in  the  county  of  the  surrogate  ; 
or,  not  being  an  inhabitant  of  the  state,  and  dying  out  of 
it,  assets  of  such  testator  or  intestate  should  thereafter 
come  into  the  county;  or,  when  no  jurisdiction  is  gained 
in  either  of  the  above  cases,  and  real  estate  devised  by 
the  testator,  is  situated  in  the  county.^  The  first  judge 
of  the  county  acts  in  cases  in  which  the  surrogate  is  dis- 
qualified to  act ;  and  the  county  treasurer,  in  each  county 
acts  as  a  public  administrator  in  special  cases.  There 
is  likewise  a  public  administrator  in  the  city  of  New- 
York,  with  enlarged  jurisdiction  in  special  cases  of  intes- 
tates' estates.  He  is  authorized  to  act  as  pubhc  ad- 
ministrator, in  cases  where  there  are  effects  in  the  city, 
of  persons  dying  intestate,  and  leaving  no  widow  or  next 
of  kin  competent  and  willing  to  administer.'' 

Administration  is  directed,  by  the  New-York  Revised 
Statutes,  to  be  granted  to  the  husband  on  the  wife's  per- 
sonal estate,  and  in  other  cases  to  the  widow  and  next  of 
kin,  or  to  some  one  of  them,  if  they,  or  any  of  them,  will 
accept  in  the  following  order ;  first,  to  the  widovtr ; 
second,  to  the  children ;  third,  to  the  father ;  fourth,  to  the 
brothers  ;  fifth,  to  the  sisters;  sixth,  to  the  grandchildren  ; 
seventh,  to  any  other  of  the  next  of  kin  who  would 
be  entitled  to  a  share  in  *the  distribution  of  the  *411 


»  N.  y.  Revised  Statutes,  vol.  ii.  p.  73.  sec.  23.  N.  Y.  Act,  60th  sess.  ch. 
460.  sec.  1.  In  England,  generally  speaking,  all  ecclesiastical  testamentary  juris- 
dictions are  limited  in  their  authority,  to  property  locally  situate  wdthin  their  dis- 
trict.    Crosley  v.  Archdeacon  of  Sudbury,  3  Hagg.  E.  R.  199. 

•>  N.  Y.  R.  S.  vol.  ii.  p.  79.  Ibid.  vol.  ii.  p.  117—138.  By  the  act  of  April 
20th,  1830,  in  amendment  of  the  Revised  Statutes,  further  provision  is  made  for 
the  case  in  which  the  first  judge  of  the  county  cannot  act  as  surrogate.  The 
trust  devolves  on  the  district  attorney  of  the  county,  and  eventually  on  the^chan- 
<;elior. 

Vol.  II ;  .      66  -    ^ 
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estate."  Under  the  English  law,  (and  the  law  of 
New-York,  and,  it  is  presumed,  the  law  of  the  other 
states,  is  the  same,)''  the  surrogate  has  the  discretion  to 
elect,  among  the  next  of  kin,  any  one  in  equal  degree, 
in  exclusion  of  the  rest,  and  to  grant  to  such  person  sole 
administration.  So,  under  the  English  law,  he  may  grant 
administration  to  the  widow  or  next  of  kin,  or  to  both 
jointly,  at  his  discretion.*^  To  guard  against  imposition 
or  mistake  in  issuing  letters  of  administration  premature- 
ly, the  surrogate  is  required  to  have  satisfactory  proof, 
that  the  person  of  whose  estate  administration  is  claimed 
is  dead,  and  died  intestate ;  and  when  application  is  made 
to  administer,  by  any  person  not  first  entitled,  there  must 
be  a  written  renunciation  of  the  party  having  the  prior 
right  to  administer,  or  a  citation  to  show  cause  is  to  be 
first  issued  to  all  such  persons,  and  duly  served  or  other- 
wise published.'^ 

According  to  the  provision  in  the  New-Yorh  Revised 
Statutes,  if  none  of  the  relatives,  or  guardians  of  infant 
relatives,  (for  the  guardians  of  minors  who  are  entitled 


a  N.  Y.  Revised  Statutes,  vol.  ii.  p.  74,  sec.  07.  29.  The  nile  in  England  is 
to  grant  administration  to  the  husband  on  the  wife's  estate,  and  in  other  cases  to 
the  widow,  or  next  of  kin,  or  both,  at  discretion.  The  nearest  of  kin  to  the 
intestate  has  preference;  and  of  persons  in  equal  degree,  the  ordinai-y  may  take 
which  he  pleases.  The  nearness  of  kin  is  computed  according  to  the  civil  law- 
2  Blacks.  Com.  504. 

•>  N.  Y.  Revised  Statutes,  vol.  ii.  p.  74.  sec.  2S. 

«  1  Salk.  Rep.  36.  Favvtry  v.  Fawtry,  Str.  Rep.  552.  Anon.  Case  of 
Williams,  3  Hagg.  E.  R.  217.  The  N.  Y.  Revised  Statutes,  vol.  ii.  p.  74-. 
sec.  27,  seem  to  have  destroyed  this  discretion.  But  the  Massachusetts  Re- 
vised Statutes,  1835,  and  the  New-Jersey  Statute  of  1795.  Elmer's  Dig.  165, 
leave  it  as  in  the  English  law. 

^  N.  Y.  Revised  Laics,  vol.  ii.  p.  74.  sec.  26.  Ibid.  p.  76.  sec.  35,  36.  In 
England,  an  executor  who  has  renounced,  may  retract  before  administration  is 
actually  granted  to  another.  M'Donnell  v.  Fendergast,  3  Hagg.  E.  R.  212. 
And  in  New-York,  the  surrogate  may,  with  the  consent  of  the  person  entitled, 
join  one  or  more  competent  persons  with  him  in  the  administration.  When  ad- 
ministration is  granted  to  two  or  more  persons,  it  being  an  entire" thing,  if  one 
dies,  the  entire  authority  remains  with  the  survivors,  the  same  as  in  the  case  of 
executors.    Lewis  v.  Brooks,  6  Ycrger's  Tcnn.  Rep.  167. 
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may  administer  for  them,)  will  accept  the  administration, 
then  it  is  to  be  given  to  the  creditors  of  the  deceased  ; 
and  the  creditor  first  applying,  if  otherwise  competent, 
is  to  be  preferred.*  If  no  creditor  applies,  then  to  any 
other  person  legally  competent.^  In  the  city  of  New- 
York,  the  public  administrator  has  preference  after  the 
next  of  kin  ;  and  in  the  other  countries,  the  county  trea- 
surer has  preference  next  after  creditors.'^  In  the  case 
of  a  married  woman  dying  intestate,  the  husband  is  en- 
titled to  administration,  in  preference  to  any  other  per- 
son ;  and  he  is  liable  as  administrator  for  the  debts  of  his 
wife,  only  to  the  extent  of  the  assets  received  by  him.  If 
he  does  not  administer  on  her  estate,  he  is  presumed  to 
have  assets,  and  is  liable  for  her  debts.'*  Under  the 
English  law,  at  least,  until  lately,  if  the  husband  dies 
leaving  the  goods  of  the  former  wife  unadminis- 
tered,  the  right  of  *ad ministration  dc  bonis  non  be-  *412 
longs  to  the  next  of  kin  of  the  wife  ;  though  the  right 
of  property  belongs  to  the  representatives  of  the  husband. 
The  principle  of  the  English  statute  of  21  Hen.  VIII.  was, 
to  vest  the  administration  de  bonis  non  in  the  person  who 
was  next  of  krn  at  the  time  of  the  intestate's  death,  and 
who  was  possessed  of  the  beneficial  interest  in  the  per- 
sonal estate.  The  case  of  Hale  v.  Dolcman,  in  173G,  was 
an  anomalous  case,  and  established  an  exception  to  age- 


*  In  North  Carolina,  the  greatest  creditor  is,  in  such  case,  entitled  to  the  pre- 
ference.    Act,  1792. 

^  The  same  general  rules  are  prescribed  in  the  Massachusetts  Revised  Sta- 
tutes  of  1835,  and  exist  throughout  this  country. 

<=  N.  Y.  Revised  Statutes,  vol.  ii.  p.  74.  sec.  27.  Where  persons  not  inhabi- 
tants of  the  state  of  New-York  die,  leaving  assets  in  the  state,  if  no  application 
for  letters  of  administration  be  made  by  a  relative  entitled  thereto,  and  legally 
competent,  and  letters  have  been  granted  by  competent  authority  in  any  other 
state,  the  person  so  appointed,  or  producing  such  letters,  is  entitled  to  letters  of 
administration  in  preference  to  creditors  or  any  other  persons,  except  the  public 
administrator  in  the  city  of  New-York.     Ibid.  p.  75.  sec.  31. 

^  N.  Y.  Revised  Statutes,  vol.  ii.  p.  74.  sec.  27.  Ibid.  p.  75,  sec.  29.  33; 
and  vide  supra,  p.  135, 136. 
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neral  rule  ;  for  the  original  administration  to  a  feme  co- 
vert was  granted  to  her  next  of  kin,  in  preference  to  the 
representative  of  the  deceased  husband,  who  survived 
her,  and  in  whom  the  interest  was  vested.^ 

When  there  are  several  persons  of  the  same  degree  of 
kindred  to  the  intestate  entitled  to  administration,  they 
are  preferred  in  the  following  order ;  first,  males  to  fe- 
males; second,  relatives  of  the  whole  blood  to  those  of 
the  half  blood  ;  third,  unmarried,  to  married  women;  and 
when  there  are  several  persons  equally  entitled,  the  sur- 
rogate, in  his  discretion,  may  grant  letters  to  one  or  more 
of  them.^  No  person  convicted  of  an  infamous  crime,  or 
incapable  by  law  of  making  a  contract,  nor  a  non-resi- 
dent alien,  or  minor  or  feme  covert,  or  person  deemed  in- 
competent by  the  surrogate  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding,  is  entitled  to 
administer;  but  the  husband  is  entitled  to  administer  in 
the  right  and  behalf  of  his  wife  ;  and  with  the  consent,  in 
writing,  of  the  party  entitled,  one  or  more  competent  per- 
sons may  be  associated  by  the  surrogate  with  an  ad- 
ministrator.*^ The  husband  who  administers  on  his  wife's 
estate  is  now  bound  (though  contrary  to  the  English  law, 
and  the  former  law  of  New-York)  to  give  a  bond,  in  the 
same  manner  as  other  administrators ;  yet  he  is  not  bound, 
in  consequence  of  it,  to  distribute  the  estate  after  the  debts 


a  1  Hagg.  E.  R.  341.  2  Ibid.  631.  App.  150.  165.  The  recent  doctrine 
in  Betts  v.  Kimpton,  2  B.  4'  Adolphus,  273,  is  also,  that  administration  de  bonis 
non  of  the  wife's  choses  in  action  left  unadministered  by  the  husband,  goes  to  the 
next  of  kin  of  the  wife;  to  be  administei-ed,  however,  for  the  benefit  of  the  hus- 
band's representatives.  See  supra,  136.  But  in  the  still  later  case  of  Fielder 
V.  Hanger,  3  Hagg.  E.  R.  769,  the  more  reasonable  rule  is  at  last  adopted,  that 
the  administration  on  the  estate  of  the  deceased  wife  follows  the  interest,  and  on 
the  husband's  death,  goes  to  his  representatives. 

b  iV.  Y.  Revised  Statutes,  vol.  ii.  p.  74.  sec.  28.  The  statute  law  of  New- 
Jersey  of  1795,  follows  closely  the  English  law  on  the  subject  of  administration. 
Elmer^s  Digest,  165. 

«  md.  vol.  ii.  p.  75.  sec.  32.  34.     Act  of  N.  Y.,  April  20th,  1830. 
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are  paid ;  but  he  continues  to  enjoy  it  according  to  the  rules 
of  the  common  law.*^ 

*If  letters  of  administration  should  happen  to  *413 
have  been  unduly  granted,  they  may  be  revoked  ; 
and  administration  may  be  granted  upon  condition,  or 
for  a  limited  time,  or  for  a  special  purpose  ;  as,  for  the 
collection  and  preservation  of  the  goods  of  the  deceased; 
and  it  is  the  received  doctrine,  that  all  sales  made  in  good 
faith,  and  all  lawful  acts  done  either  by  administrators 
before  notice  of  a  will,  or  by  executors  or  administrators, 
who  may  be  removed  or  superseded,  or  become  incapable, 
shall  remain  valid,  and  not  be  impeached  on  any  will 
appearing,  or  by  any  subsequent  revocation  or  superse- 
ding of  the  authority  of  such  executors  or  administrators.** 
•  The  nearness  of  kin,  under  the  English  law,  is  com- 
puted according  to  the  civil  law,  which  makes  the  intes- 
tate himself  the  terminus  a  quo,  or  point  from  whence  the 
degrees  are  numbered  ;  and,  therefore,  the  children  and 
parents  of  the  intestate  are  equally  near,  being  all  related 
to  him  in  the  first  degree  ;  but  in  this  instance  the  surro- 
gate has  not  his  option  between  them,  but  must  prefer 
the  children.*^  And  from  the  children  and  parents  the 
next  degree  embraces  the  brothers  and  grandparents, 
and  so  on  in  the  same  order.  The  law  and  course,  in 
those  states  which  follow  the  English  law,  must  be  to 
grant  administration,  first,  to  the  husband  or  wife ;  second, 
to  the  children,  sons  or  daughters ;  third,  to  the  parents, 
father  or  mother;  fourth,  to  the  brothers  or  sisters  of 
the  whole  blood  ;  fifth,  to  the  brothers  or  sisters  of  the 
half  blood  ;  sixth,  to  the  grandparents ;  seventh,  to  uncles, 


'^  Neir-York  Revised  Statutes,  vol.  ii.  sec.  29.  Ibid.  vol.  ii.  p.  98.  sec.  79. 
See  supra,  p.  135. 

b  Shep.  Touch,  by  Preston,  464.  N.  Y.  Revised  Statutes,  vol.  ii.  p.  76.  sec. 
38.     Ibid.  vol.  ii.  p.  79.  sec.  46,  47. 

<=  2  Vern.  Rep.  125.  arg.     2  Blacks.  Com.  504. 
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and  aunts,  and  nephews,  and  nieces,  who  stand  in  equal 
degree ;  eighth,  to  cousins.*  Grandmothers  are  pre- 
ferred to  aunts,  as  nearer  of  kin  ;  for  the  grandmother 
stands  in  the  second  degree  to  the  intestate,  and  the 

aunt  in  the  third.^  If  none  of  the  next  of  kin  will 
*414  accept,  *the  surrogate  may  exercise  his  discretion 

whom  to  appoint ;  and  he  usually  decrees  it  to  the 
claimant  who  has  the  greatest  interest  in  the  effects  of  the 
intestate.'^  If  no  one  offers,  he  must  then  appoint  a  mere 
trustee  ad  colligendum,  to  collect  and  keep  safe  the  effects 
of  the  intestate  ;  and  this  last  special  appointment  gives 
no  power  to  sell  any  part  of  the  goods,  not  even  perisha- 
ble articles  ;  nor  can  the  surrogate  confer  upon  him  that 
power.**  This  very  inconvenient  want  of  power  is  sup- 
plied by  the  New-York  Revised  Statutes;'^  and  an  admin- 
istrator ad  colligendum  (and  who  is  called  in  the  statute  a 
collector)  may,  under  the  direction  of  the  surrogate,  sell 
perishable  goods,  after  they  shall  have  been  appraised. 

(2.)   Of  the  power  and  duty  of  the  administrator. 

The  administrator  must  enter  into  a  bond  before  the 
judge  of  probate,  (under  whatever  name  the  competent 
court  may  be  known,)  with  sureties,  for  the  faithful  exe- 
cution of  his  trust ;  and,  being  thus  duly  appointed,  it  is 
his  duty  to  proceed  forthwith  to  the  execution  of  his 
trust.*"    His  powers  and  duties  under  the  common  law 

*  Shep.  Touch,  by  Preston,  vol.  ii.  p.  453.  Durant  v.  Prestwood,  1  Ath.  Rep. 
464. 

•^  Blackborough  v.  Davis,  1  P.  Wms.  41. 

<:  Tucker  v.  Westgarth,  2  Addams^  Rep.  352. 

"^  1  Rol.  Abr.  tit.  Executor,  ch.  1.     Shep.  Touch,  by  Preston,  vol.  ii.  p.  4S8. 

e  Vol.  ii.  p.  76.  sec.  39. 

f  N.  Y.  Revised  Statutes,  vol.  ii.  p.  77.  sec.  42.  Under  the  N.  Y.  Revised 
Statutes,  vol.  ii.  p.  70.  sec.  6,  7,  the  surrogate,  if  he  deem  the  circumstances  of 
the  case  to  require  it,  may  require  an  executor  to  give  security.  If  he  be  about 
to  remove  out  of  the  state,  he  may  in  that  case  also  require  it.  See  Wood  v. 
Wood,  4  Paige's  Rep.  299.  In  Tennessee,  executors  must  give  security  equally 
with  administrators,  before  they  can  lawfully  act.  Act  q/'  1813.  4  Yerger's 
Rep.  20.     By  the  Massachusetts  Revised  Statutes  of  1835,  the  executor,  as 
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of  the  land  may  be  summarily  comprehended  in  the  fol- 
lowing particulars  :  1.  He  is  to  make  an  inventory  of  the 
o-oods  and  chattels  of  the  intestate,  in  the  presence,  and 
with  the  discretion  of  appraisers,  who,  in  New-York, 
Massachusetts,  and  probably  in  other  states,  are  to  be  ap- 
pointed by  the  probate  court,  and  sworn  ;  and,  under  the 
English  law,  they  are  selected  by  the  executor  or  admin- 
istrator, from  the  creditors,  or  next  of  kin,  or  discreet 
neighbours.  Two  copies  of  this  inventory  are  to  be 
made  and  indented,  and  one  copy  is  to  be  lodged  with 
the  surrogate,  under  the  attestation  of  the  admin- 
istrator's oath,  and  the  other  is  to  be  retained.^     This 


well  as  the  administrator,  before  he  enters  on  his  trust,  must  in  all  cases  give  bond 
with  sufficient  surety  to  the  judge  of  probate,  for  the  faithful  execution  of  his 
trust;  and  as  a  consequence  the  executor  of  an  executor  has  no  authority  to  ad- 
minister on  the  estate  of  the  first  testator. 

a  N.  Y.  Revised  Statiitcs,vo\.  ii.  p.  82.  sec.  1.  Ibid,  vol.ii.  p.  84.  sec.  1-5, 16. 
The  New-York  statute  specifies  the  nature  of  the  assets  which  shall  go  to  the  exe- 
cutor or  administrator;  and  it  has  followed,  in  this  respect,  the  nale  of  the  com- 
mon law.     They  are,  the  interest  of  the  deceased  in  leases  for  years  ;  things  an- 
nexed to  the  freehold,  for  the  purpose  of  trade  or  manufacture  ;  growing  crops 
raised  annually  by  labour  and  cultivation,  excepting  grass  and  fruit  not  gathered  ; 
rent  accrued,  debts  and  things  in  action,  though  secured  by  mortgage,  and  move- 
able property  and  effects.     N.  Y.  Revised  Statutes,  vol.  ii.  p.  82.  sec.  6.     Evans 
V.  Eglehart.  6  Gill  <^  Johnson,  171.  189,  190.  S.  P.     In  Massachusetts,  mort- 
gage^debts,  before  foreclosure,  are  personal  assets  in  the  hands  of  the  executors 
and  administrators  of  the  mortgagee.     Massachusetts  Revised  .Statutes,  1835. 
Certain  necessary  domestic   articles  for  family  use,  as  looms,   stoves,  pictures, 
school  books,  wearing  apparel,  bedding,  table  furniture,  and  a  small  number  of 
necessary  domestic  animals,  are  not  to  be  appraised,  but  to  remain  for  the  use  of 
the  widow  and  children.     Neio-York  Revised  Statutes,  vol.  ii.  p.  83.  sec.  9,  10. 
There  is  a  similar  exception  in   Massachusetts,  Connecticut,  Ohio,  and  probably 
in  other  states,  in  favour  of  the  widow  and  family;  and  it  extends  to  such  small 
necessaryjfamily  articles  as  are  exempt  fi-om  execution.     The  widow  and  children 
in  Ohio,  if  any  under  fifteen  years  of  age,  or  the  children  only,  if  no  widow,  are 
entitled  to  sufficient  provisions   or   other  property  for  their  support  for  twelve 
months  from  the  intestate's  death,  without  having  the  same  accounted  for  as  part 
of  the  inventory.     Statutes  of  Ohio,  1831.     The  Ohio  statute,  as  to  emblements, 
declares  that  those  served  after  March  1st,  and  before  December  31st,  shall  go 
to  the  executor  or  administrator,  if  the  decedent  died  within  that  period;  but 
that  those  gro\ving  on  the  land  on  March  1st,  or  between  December  31st  and 
March  1st,  shall  go  to  the  heir,  devisee,  or  remainderman  or  reversioner,  if  the  de- 
cedent died  within  that  period. 
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inventory  is  intended  for  the  benefit  of  the  creditors 
and  next  of  kin  ;  and  the  administrator  will  be 
obliged  to  account  for  the  property  mentioned  in  it ; 
and  he  will  also  be  obliged  to  show  good  cause 
for  not  collecting  the  debts  that  are  mentioned  to  be  due, 
unless  he  had  the  precaution  to  note  them  in  the  inven- 
tory as  desperate.  He  is  liable  also  to  have  the  letters 
of  administration  revoked,  (and  it  is  the  same  with  the 
letters  testamentary  of  an  executor,)  if  an  inventory  be 
not  duly  made  and  returned.  And  if  any  one  or  more 
of  the  executors  or  administrators  returns  the  inventory, 
those  who  neglect  to  do  it  cannot  afterwards  interfere 
with  the  administration,  until  they  redeem  their  default.* 
After  coQipleting  the  inventory,  the  duty  of  the  admin- 
istrator is,  to  collect  the  outstanding  debts,  and  convert 
the  property  into  money,  and  pay  the  debts  due  from  the 
intestate.  He  must  sell  the  personal  property,  so  far  as 
it  may  be  necessary  for  the  payment  of  debts  and  lega- 
cies, beginning  with  articles  not  required  for  immediate 
family  use,  nor  specifically  bequeathed.^     In  paying  the 


In  Massachusetts,  Connecticut,  (Revised  Statutes  of  Massachusetts,  1835, 
and  of  Connecticut,  1821,)  and  probably  in  those  other  states  where  the  distribu- 
tion of  real  and  personal  property  is  the  same,  the  inventory  is  to  include  equally 
the  real  and  personal  estate. 

3  N.  Y.  Revised  Statutes,  vol.  ii.  p.  85.  sec.  17 — 23. 

''  The  English  rule  is  to  convert  the  assets  into  cash  by  a  public  sale,  and  this 
was  the  rule  declared,  in  Covenhoven  v.  Shuler,  2  Paige,  122.  But  in  Mary- 
land, unless  a  sale  of  the  assets  be  necessary  to  pay  debts  and  legacies,  or  to 
make  a  satisfactory  distribution,  the  rule  is  for  the  executors  and  administrators 
to  divide  the  property  specifically  in  kind  between  legatees  aud  distributees, 
Evans  V.  Eglehart,  6  Gill  Sf  Johnson,  171.  By  the  iV.  Y.  Revised  Statutes, 
vol.  ii.  p.  87.  sec.  25,  26,  he  is  allowed,  except  in  the  city  of  New-York,  to  sell 
on  credit  not  exceeding  one  year,  with  approved  security ;  and  be  will  be  ex- 
empted from  responsibility  for  losses,  if  he  acts  in  good  faith,  and  with  ordinary 
prudence.  The  statute  has  not  defined  what  was  intended  by  approved  security. 
The  English  rule  in  equity  is,  that  the  executor  must  not  rest  on  personal  secu- 
rity ;  and  if  he  does,  it  is  at  his  own  peril.  But  there  are  exceptions  to  the  seve- 
rity of  that  rule  ;  and  it  wUl  depend  upon  circumstances  whether,  under  the  New- 
York  statute,  an  executor  or  administrator,  acting  in  good  faith,  be  bound  to 
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debts,  the  order  prescribed  by  the  rules  of  the  common 
law  is,  to  pay,  first,  funeral  charges,''  and  the  expense 
at  the  probate  office  ;  next,  debts  due  to  the  state  ;  then, 
debts  of  record,  as  judgments,  recognizances,^  and  final 
decrees  ;  next,  debts  due  for  rent,  and  debts  by  specialty, 
as  bonds  and  sealed  notes  ;  and,  lastly,  debts  by  simple 
contract.  Causes  of  action  arising  ex  delicto,  for  wrongs 
for  'personal  injuries,  die  with  the  person,  and  do  not  sur- 
vive against  his  representatives.  Executors  and  admin- 
istrators are  the  representatives  of  the  personal  property 
of  the  deceased,  and  not  of  his  wrongs,  except  so  far  as 
the  tortious  act  complained  of  was  beneficial  to  his  estate.'^ 
The  civil  law  gave  no  preference  to  creditors,  except  as 
to  debts  incurred  for  funeral  expenses,  and  the  expenses 
of  the  administration,  and  debts  by  mortgage.  The  heir 
paid  himself  first,  and  he  might  pay  th§  first  creditor 
who  came.     All  the  assets  were  considered  as  equita- 


answer  for  the  eventual  failure  of  personal  security.  See  a  discussion  of  the 
■  subject  in  4  Johns.  Ch.  Rep.  284.  629.  The  weight  of  the  modern  English 
authority  is,  that  investing  trust  moneys  in  personal  security  is  a  breach  of  trust. 
Lord  Hardwicke,  in  Ryder  v.  Bickerton,  3  Sicanst.  Rep.  80,  note.  Lord  Ken- 
yon,  in  Holmes  v.  Dring,  2  Cox's  Cases,  1.  Lord  Loughborough,  in  Adye  v. 
Fauilleteau,  3  Sivanst.  Rep.  84,  note.  Lord  Eldon,  in  Walker  v.  Symonds, 
3  Ibid.  G3.  But  the  executor  may  place  money  where  the  testator  had  been 
accustomed  to  place  it,  and  wirhout  being  responsible,  if  he  acts  with  good  faith. 
1  Tamhjn's  Rep.  279. 

a  As  anainst  creditors,  the  rule  of  law  is,  that  no  more  shall  be  allowed  for 
funeral  expenses  than  is  absolutely  necessary,  regard  being  had  to  the  degree  and 
condition  in  life  of  the  deceased  person.  Hancock  v.  Podmore,  1  B.  4'  Add. 
260.     Palmes  v.  Stephens,  R.  M.  Charlton,  Geo.  R.  56. 

'"  A  recognizance,  as  of  special  bail,  is  of  higher  dignity  than  a  debt  by  spe- 
cialty, and  has  preference.     Moon  v.  Pasteur,  4  Leigh's  Rep.  35. 

<=  Hambly  v.  Trott,  Cowp.  37  L  The  People  v.  Gibbs,  9  Wendell,  29. 
Hench  v.  Metzer,  6  Scrg.  S,-  Rawle,  272.  But  for  devastavits,  or  wrongs  to 
property,  the  personal  representatives  of  the  deceased,  who  committed  the  tort, 
were  made  answerable  by  the  statutes  of  30  Car.  II.  ch.  7,  and  4  and  5  W.  & 
]M.  ch.  24,  and  doubtless  the  same  law  exists  in  this  country.  Executors  and 
administrators  are  also  made  liable  to  answer  for  injuries  to  real  property,  in  th  e 
character  of  torts  or  trespasses.     N.  Y.  Revised  Staiiites,  vol.  ii.  p.  114.  sec,    4 

Vol.  II.  67 


416  OF  PERSONAL  PROPERTY.  [Part  V. 

^ble.^  When  debts  are  in  equal  degree,  the  administra- 
tor may  pay  which  he  pleases  first,  and  he  may  always 
prefer  himself  to  other  creditors  in  equal  degree.  If  a 
creditor  commences  a  suit  at  law,  or  in  equity,  he  ob- 
tains priority  over  other  creditors  in  equal  degree ;  but 
an  administrator  may  go  and  confess  judgment  to  another 
creditor  in  equal  degree,  and  thereby  defeat  the  creditor 
who  first  sued,  by  pleading  the  judgment  and  nil  ultray 
fee." 

The  New-York  Revised  Statutes,''  have  made  some  es- 
sential alterations  in  the  English  law,  and  in  the 
*417  *former  law  of  New-York,  as  to  the  order  of  pay- 
ment of  the  debts  of  the  deceased.  The  order  now 
established  is  as  follows  :  1.  Debts  under  the  law  of  the 
United  States  ;  2.  Taxes  assessed ;  3.  Judgments  and 
decrees  according  to  priority  ;  4.  Recognizances,  bonds, 
sealed  instruments,  notes,  bills,  and  unliquidated  de- 
mands and  accounts,  without  any  j)reference  between 
debts  of  this  fourth  class.  Nor  is  a  debt  due  and  paya- 
ble entitled  to  preference  over  debts  not  due  ;  nor  does 
the  commencement  of  a  suit  for  the  recovery  of  any  debt, 
or  the  obtaining  a  judgment  thereon  against  the  executor 
or  administrator,  entitle  such  debt  to  any  preference  over 
others  of  the  same  class.  Debts  not  due  may  be  paid, 
according  to  the  class  to  which  they  belong,  after  de- 
ducting a  rebate  of  legal  interest  upon  the  sum  paid,  for 
the  unexpired  time.  The  surrogate  is  authorized  to  give 
a  preference  to  rents  due  and  accruing  upon  leases  held 
by  the  testator  or  intestate  at  his  death,  over  debts  of  the 


»  Dig.  11.  7.  45.  Ibid.  35.  2.  72.  Code,  6.  30.  22.  sec.  4,  5.  9.  Wood's 
Institutes  of  the  Civil  Laic,  186,  187.  Browii's  Vieio  of  the  Civil  Laiv,  vol.  i. 
p.  307. 

^  See  Shep.  Touch,  by  Preston,  vol.  ii.  p.  475 — 430,  and  Bac.  Abr.  tit.  Ex- 
ecutors and  Administrators,  L.  2,  for  a  succinct  view  of  the  rules  of  the  com- 
Bion  law,  touching  the  order  of  paying  debts  by  executors  and  administrators. 

'  Vol.  ii.  p.  87.  sec.  27,28,29.30. 
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fourth  class,  whenever  he  shall  deem  the  preference  bene- 
ficial to  the  estate.     In  suits  against  executors  and  ad- 
ministrators, the  judgment,  if  there  be  a  proper  plea  in 
the  case,  is  to  be  entered  only  for  such  part  of  the  as- 
sets as  shall  be  a  just  proportion  to  other  debts  of  the 
same  class  ;  and  the  execution  is  to  issue  only  for  a  just 
proportion  of  the  assets  applicable  to  the  judgment;  and 
no  execution  is  to  issue  until  an  account  has  been  ren- 
dered and  settled,  or  the  surrogate  shall  otherwise 
order.*     No  executor  *or  administrator  can  retain  *418 
for  his  own  debt,  until  it  has  been  proved  to,  and 
allowed  by  the  surrogate,  and  it  is  not  entitled  to  any 
preference  over  debts  of  the  same  class.''     The  executor 
or  administrator  may,  by  pubhc  notice,  call  upon  the 
creditors  to  exhibit,  within  six  months,  their  accounts  and 
vouchers,  verified  by  affidavit.     The  executor  or  admin- 
istrator may  go  on  and  close  the  trust  as  to  claims  not 
exhibited  within  the  time  ;  and  he  will  not  be  chargeable 


a  N.  Y.  Revised  Statutes,  vol.  ii.  p.  88.  sec.  31,  32.     The  surrogate  may  de- 
cree the  payment  of  debts,  upon  the  application  of  a  creditor,  at  any  time  after  six 
months  from  the  grranting  of  the  letters  testamentary  or  of  administration,  and  the 
payment  of  any  legacy  or  distributive  share,  on  the  application  of  the  party  entitled, 
after  the  expiration  of  a  year ;  and  he  may  enforce  payment  by  causing  the  bond 
of  the  executor  or  administrator  to  be  prosecuted.     On  judgments  obtained  at 
law,  against  any  executor  or  administrator,  application  maybe  made  to  the  surro- 
gate, who  is  to  cite  the  defendant,  and,  having  ascertained  the  sufficiency  of  the 
assets,  to  order  execution.     N.  Y.  Revised  Statutes,  vol.  ii.  p.  116.  sec.  18—22. 
Ibid.  vol.  ii.  p.  220.     In  Connecticut,  the  statute  of  limitations  is  suspended  in 
personal  actions,  for  one  year  from  the  creditor's  death,  in  favour  of  his  executors 
and  administrators.     Acts  of  1833,  ch.  13.     In  England,  it  is  a  rule  in  chancery 
that  the  personal  representatives  have  one  year  to  pay  legacies,  except  where 
exphcit  directions  are  given  by  the  testator.     Lord  Eldon,  6  Vesei/,  539.     The 
statute  law  in  this  countiy,  in  several  of  the  states,  is  the  same.     N.   Y.  Revised 
Statutes,  vol.  ii.  p.  90.  sec.  43.     In  New-Jersey,  the  statute  of  June  12th,  1820, 
prohibits  suits  against  executors  and  administrators  of  insolvents,  for  debts  due  from 
the  deceased,  until  six  months  from  the  death  of  the  deceased,  unless  in  cases  of 
fraud,  or  for  the  physician's  bill,  funeral  charges,  and  judgments  against  the  dece- 
dent.    By  the  Massachusetts  Revised  Statutes,  in  1835,  the  creditor  is  not  to 
sue  the  executor  or  administrator  until  the  expiration  of  one  year,  except  in  spe- 
cial cases.  ,  ■      . 
!>  N.  Y.  Revised  Statutes,  vol.  ii.  p.  88.  sec.  33.                               - 
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for  any  due  disposition  of  the  assets  prior  to  a  suit  on 
such  claims,  though  the  next  of  kin  or  legatees  may  be 
liable  to  refund  to  such  creditors.  If  claims  be  exhibited 
and  disputed,  they  may  be  referred  to  referees  by  con- 
sent ;  and  if  not,  the  creditor  must  sue  thereon  within  six 
months,  or  be  barred  for  ever."^ 

These  alterations  in  New- York  in  the  rules  at  common 
law  are  generally  dictated  by  justice  and  policy;  and 
those  respecting  equality  of  payment  have  long  been  the 
prevailing  doctrine  in  the.  distribution  of  assets  in  chan- 


"  New-York  Revised  Statutes,  vol.  ii.  p.  88.  sec.  34 — 42.     An  executor  or 
administrator  may  plead  the  statute  of  limitations,  and  will  not  be  precluded  from 
the  benefit  of  the  plea,  though  he  may  have  previously  acknowledged  the  debt, 
for  he  may  have  made  it  without  due  consideration,  and  in  ignorance  of  the  true 
state  of  the  case.     Nor  is  he  bound  to  plead  the  statute,  for  he  may  know  the 
debt  to  be  just.     The  plea  rests  in  his  discretion.    Fritz  v,  Thomas,  1  Wharton, 
C6.     Nor  is  be  liable  to  creditors  if  he  exercises  a  reasonable  discretion  in  com- 
promising a  debt.     Pennington  v.  Healey,  1  Crompion  t^'  Meeson,  402.     The 
jurisdiction  of  the  courts  of  equity  to  superintend  the  administration  of  assets^ 
and  decree  a  distribution  of  the  residue,  after  payment  of  the  debts  and  charges, 
has  been  long  established.     Matthews  v.  Newby,  1  Verit.  Rep.  133.     Howard 
V.  Howard,  Ibid.  134.     And  when  relief  is  sought  in  chancery  by  a  creditor  on 
a  creditor's  bill,  it  has  been  the  settled  doctrine  of  the  court,  ever  since  the  great 
case  of  Morris  v.  The  Bank  of  England,  {Cases  Temp.  Talh.  217,)  that  upon  a 
decree  being  obtained,  it  was  in  the  nature  of  a  judgment  for  all  the  creditors, 
and  the  court  will  not  permit  any  particular  creditor,  by  proceeding  at  law,  to 
disturb  that  administration  of  the  assets.     All  the   creditors  are  entitled,  and 
should  have  notice  for  that  purpose  to  come  in  and  prove  their  debts  before  the 
master  ;  and  on  motion  of  either  party,  an  injunction  will  be  granted  to  stay  all 
proceedings  of  any  of  the  creditors  at  law.     This  subject  was  largely  discussed, 
and  the  authorities  and  precedents  examined,  and  the  principle  adopted,  (and  I 
believe  for  the  first  time  in  this  country,)  in  Thompson  v.  Brown,  4  Johns.  Ch. 
Rep.  619;  and  the  decree  in  that  case,  and  which  is  given  in  the  report  of  it, 
was  drawn  by  the  chancellor,  as  explanatory  of  the  relief  to  be  afforded.     The 
English  rule  and  practice  in  chancery  is  still  the  same,  with  progressive  enlarge- 
ment.    Drewry  v.  Thacker,  3  Swanst.  Rep.  544.     Clarke  v.  Earl  of  Ormond, 
1  JacoVs  Rep.  108.     But  in  ordinary  cases,  the  plain,  prompt,  and  cheap   de- 
cretal administration  of  the  assets  in  the  probate  courts  is  much  to  be  preferred. 
The  principal  English  cases  and  doctrine  on  the  subject  of  the  distribution  and 
marshalling  of  assets  in  equity,  are  collected  and  digested  in  Mr.  Justice  Story's 
Comm.  on  Eq.  Jurisprudence,  513 — 552.     See,  also,  Mr.  Ram's  "  practical 
treatise  of  assets,  debts  and  incumbrances,"  and  which  is  the  most  ample  view 
of  any  we  have,   on  the  administration  and  distribution  of  assets   in  law  and 
equity,  supported  by  an  overwhelming  mass  of  cases  on  the  subject. 
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eery.  The  surrogates  are  clothed  with  new  and  enlarged 
powers,  which  are  very  convenient  to  the  public  in  the 
settlement  of  these  ordinary  and  popular  trusts.  To 
guard  against  the  undue  assumption  of  power,  surrogates 
are  restrained  from  exercising  any  power  or  jurisdiction 
whatever,  not  expressly  given  by  statute.*  But  I  forbear 
to  enlarge  further  on  the  subject.  My  principal  object, 
in  this  part  of  the  present  lecture,  was  rather  to  notice 
the  descent  and  distribution  of  personal  property,  than, to 
discuss  the  general  powers  and  duties  of  executors  and 
administrators  ;  and  it  may  here  be  generally  observed, 
diat  what  has  been  said  concerning  the  rules  of  law  as  to 
the  inventory,  the  collection  of  the  property,  and  the  pay- 
ment of  debts,  applies  equally  to  executors  and  adminis- 
trators. 

In  the  jurisprudence  of  the  other  states,  the  adminis- 
tration of  the  assets  is  likewise  subject  to  various 
local  modifications.  *In  a  few  of  the  states,  the  *419 
English  order  of  preference  is  preserved.'^  In  most 
of  them,  that  order  is  entirely  disturbed,  and  a  more  just 
and  equitable  rule  of  distribution  adopted.  Expenses  of 
the  last  sickness,  and  funeral  and  probate  charges,  have 


»  N.  Y.  Revised  Statutes,  vol  ii.  p.  221.  The  Statute  of  Neic-Yorh,  1837, 
ch.  460,  gave  new  and  specific  directions  to  surrogates  relative  to  the  proving  of 
wills,  and  taking  new  security  from  administrators  and  guardians,  and  revoking 
the  trust  of,  administrators  and  guardians,  and  relative  to  their  accounting,  &c. 

*>  In  Virginia,  North  Carolina,  South  Carolina,  Kentucky,  Delaware,  Georgia, 
and  Indiana,  the  English  order  of  preference  is  preserved,  with  the  exception  of 
a  few  slight  variations.  Thus,  in  South  Carolina,  no  preference  is  given  among 
debts  in  equal  degree,  except  that  mortgages,  judgments,  and  executions,  are 
paid  as  legal  liens,  according  to  seniority.  In  Virginia  and  Kentucky,  debts  due 
~-  on  protested  foreign  bills  ai-e  placed  on  a  footing  with  judgments.  By  act  of 
Virginia  of  March,  1831,  debts  due  by  specialty,  and  promissory  notes,  and  other 
■writings  of  decedent,  are  taken  to  be  of  equal  dignity.  In  North  Carolina  spe- 
cialty and  simple  contract  debts  are  placed  on  an  equality.  See  Griffith  s  Law 
Register,  h.  t,  12  Wheaton,  594.  Chappell  v.  Brown,  1  Bailey's  S.  C.  Rep. 
527.  Braxton  v.  Winslow,  4  CalVs  Rep.  308.  Mayo  v.  Bentley,  Ibid.  528, 
Liddesdale  v.  R.obinson,  2  Brockertbrough,  165.  Bomgaux  v.  Bevan,  Dudley^s 
Geo.  R.  110.     Palmes  v.  Stephens,  R.  M.  Charlton,  Geo.  R.  56. 
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every  where  the  preference ;  and  generally  debts  due  to 
the  United  States  and  the  state  are  next  preferred,  and 
then  all  other  debts  are  placed  on  an  equality,  and  paid 
rateably,  in  the  case  of  a  deficiency  of  assets ;  but  with 
the  exception,  no  doubt,  of  legal  liens,  if  there  be  any  such 
recognized  by  law.*  In  Louisiana,  there  is  a  particular 
detail  of  the  order  of  priority,  which  is  special  and  pecu- 
liar, and  minute  even  beyond  the  rule  of  the  common 
law.*^  In  Maryland,  judgments  and  decrees  have  pre- 
ference and  all  other  debts  are  equal ;  and  in  Missouri, 
expenses  of  the  last  sickness,  debts  due  to  the  state,  and 
judgments,  have  preference,  and  all  other  debts  are 
placed  on  an  equality .<=  In  Pennsylvania,  the  order  of 
administration  is,  to  pay,  1,  Physicians,  funeral  expenses, 
and  servants'  wages ;  2.  Rents,  not  exceeding  one  year ; 
3.  Judgments  ;  4.  Recognizances  ;  5.  Bonds  and  special- 
ties ;  6.  All  other  debts  equally,  except  debts  due  to  the 
state,  which  are  to  be  last  paid.*^ 


"  This  is  the  case  in  the  states  of  Maine,  New-Hamjishire,  Vermont,  Massa- 
chusetts, Rhode-Island,  Connecticut,  New-Jersey,  Ohio,  Indiana,  Illinois,  Ten- 
nessee, Mississippi,  and  Alabama,  with  some  small  variations.  Thus,  in  Ala- 
bama, debts  due  to  sureties  are  prefeiTed ;  and  in  New-Jersey,  debts  due  to  the 
United  States  have  preference,  and  rents  due  and  judgments  entered  during  the 
life  of  the  decedent  have  preference.  In  Ohio,  after  funeral  expenses,  and  the 
expenses  of  the  last  sickness,  a  sum  is  allowed  for  the  support  of  the  widow  and 
children  for  one  year,  and  then  liens  on  the  land,  by  mortgage  and  judgment  are 
preferred.  The  residue  of  the  assets,  distributed  rateably  among  the  creditors. 
Act  of  New-Jersey,  1820.  Revised  Laios  of  Netv-Jersey,  766.  GriffiiKs 
Reg.  passim.  Da7ie's  Ahr.  of  American  Law,  vol.  i.  p.  560.  Piiblic  Acts  of 
ConrLeciicut,  1821.  5  Hammond's  Rep.  iS3.  Statutes  of  Ohio,  1831.  Mas- 
sachusetts Revised  Statutes,  1835.  Revised  Laics  of  Indiana,  1838,  p.  181. 
186,  and  of  Illinois,  edit.  1833,  p.  643.  In  Teimessee,  by  act  of  18tk  October, 
■1333,  ch.  36,  the  assets  of  persons  dying  insolvent,  are  directed  to  be  distributed 
rateably  amongst  all  the  creditors. 

^  Civil  Code  of  Louisiana,  art.  1051 — 1061. 

"  Griffith's  Law  Register,  h.  t. 

*  Frazer  v.  Tunis,  1  Binney's  Rep.  254.  The  physician's  bill,  first  to  be  paid. 
Is  not  confined  to  medicine  and  attendance  in  the  last  sickness.  Rouse  v.  Mor- 
ris, 17  Serg.  4-  Rawle,  328.  But  by  statute  of  24th  February,  1834,  in  Penn- 
sylvania, no  preference  is  now  given  to  judgment  over  bond  and  simple  contract 
creditors,  in  the  distribution  of  thfi  assets  of  decedents.     The  preference  giving 
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(o.)  Of  the  distribution  of  the  pcrso7ial  estate. 

1.  When  the  debts  are  paid,  the  administrator  (the  hus- 
band, as  administrator,  excepted)  is  bound,  under  the 
Enghsh  statute  of  distributions,  of  22  and  23  Charles  II. 
ch.  10,  after  the  expiration  of  a  year  from  the  granting  of 
administration,  to  distribute  the  surplus  property  among 
the  next  of  kin.^  He  is  first  to  account  to  the  ordinary, 
court  of  probates,  surrogate,  or  other  proper  jurisdiction, 
and  which,  in  several  of  the  United  States,  is  appropriate- 
ly termed  the  orphan's  court.     It  is  held,  that  he  is  not 


by  the  laws  of  almost  all  countries  in  the  payment  of  debts  to  the  expenses  of  iho 
last  sickness,  and  funeral,  and  the  wages  of  seiTants,  is  founded  on  considera- 
tions of  humanity  and  decorum.  The  last  item  of  privileged  debts  is  usually 
confined  to  menial  servants,  and  to  the  current  wages  of  the  last  term  of  the  con- 
tract. This  is  the  rule  in  Scotland.  2  Bell's  Com.  157,  158.  The  Massachu- 
setts Revised  Statutes,  in  1835,  go  into  a  minute  and  very  specific  detail  of  the 
duties  of  executors  and  administrators,  in  collecting,  settling,  and  disposing  of 
the  estate  of  the  deceased.  Considering  the  burden  and  the  incessant  calls  for 
the  assumption  of  those  trusts,  such  details  are  judicious,  very  useful,  and  even 
benevolent.  The  established  rule  in  the  administration  of  the  assets  of  the  de- 
ceased persons,  in  regard  to  creditors,  is  to  be  governed  by  the  laws  of  the 
country  where  the  assets  are,  and  where  the  executor  or  administrator  acts,  and 
from  which  he  derives  his  authority,  and  not  by  that  of  the  domicil  of  the  de- 
ceased. The  residue  of  the  assets  is  distributed  according  to  the  law  of  the 
domicil.  Marshall,  Ch.  J.,  in  Harrison  v.  Story,  5  Cranch's  Rep.  299.  Tilgh- 
man,  Ch.  J.,  in  Milne  v.  Moreton,  6  Binney's  Rep.  361.  Chase,  Ch.  J.,  in 
Desobry  v.  De  Laistre,  2  Harr.  ^  .Johnson,  224.  Smith  v.  Union  Bank  of  G., 
5  Peters'  U.  S.  Rep.  523,  524.  Vamum  v.  Camp,  1  Green's  N.  J.  Rep.  332. 
Story's  Comm.  on  the  Co7iflict  of  Laws,  439  to  442.  See,  also,  infra,  p.  454, 
455.  But  many  of  the  foreign  jurists,  to  which  Judge  Story  I'efers,  maintain, 
that  the  law  of  the  domicil  of  the  debtor,  even  in  a  conflict  of  the  rights  and 
privileges  of  creditors,  ought  to  overrule  the  jurisprudence  of  the  situs  of  the 
eifects. 

*  Mr.  Robertson,  in  his  Treatise  on  Personal  Succession,  Edinburgh,  1836, 
ch.  1  to  6,  has  gone  fully  and  with  great  research  and  learning,  into  the  history 
of  the  law  of  successions  in  England,  Scotland,  and  Ireland,  and  has  traced  the 
gradual  relaxation  of  the  restrictions  on  the  power  of  bequests,  and  the  altera- 
tions and  improvements  in  the  administration  and  distribution  of  intestate's 
estates,  down  to  the  present  time.  This  interesting  treatise  is  republished  in 
the  Law  Library,  vol.  xii.  edited  by  Thomas  J.  Wharton,  Esq.,  of  Philadelphia, 
and  which  is  an  extremely  useful  and  valuable  compilation  to  the  American  bar, 
for  they  have  by  means  of  it,  a  ready  access  to  a  selection  of  the  best  English 
treatises  on  the  various  branches  of  the  law. 
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bound  to  distribute  without  a  previous  order  for  that  pur- 
pose ;^  and  the  statute  of  distributions  makes  it  the  duty 
of  the  court  of  probates  to  decree  distribution.''     The 


*  Archbishop  of  Canterbury  v.  Tappen,  8  Barnw.  4*  Cress.  151. 

*■  By  the  Neiv-York Revised  Statutes,  the  executor  or  administrator  is  bound, 
after  the  expiration  of  eighteen  months,  to  account  before  the  surrogate,  under 
the  penalty  of  attachment  and  a  revocation  of  his  power.  N.  Y.  Revised 
Statutes,  vol.  ii.  p.  92.  sec.  52.  In  accounting,  he  must  verify  by  vouchers,  and 
may  be  examined  upon  oath ;  and  his  oath  will,  if  uncontradicted,  sujjply  the 
place  of  vouchers,  as  to  items,  each  of  which  does  not  exceed  $20,  and  not  ex- 
ceeding in  the  whole  in  behalf  of  any  one  estate  $500.  Ibid.  sec.  54,  55.  This 
was  adopting  the  rule  in  chanceiy,  which  had  established,  that  a  defendant,  on 
accounting  before  a  master,  might  verify,  on  his  own  oath,  items  not  exceeding 
in  each  case,  $20,  and  not  exceeding  in  the  whole  100^.  sterling.  Remsen  v. 
Remsen,  2  Johns.  Ch.  Rep.  501.  The  executor  or  administrator  may  be  allowed 
for  property  perished  or  lost  without  his  fault ;  and  he  is  not  to  gain  by  the  in- 
crease, nor  lose  by  the  decrease  of  the  property,  without  his  fault.  He  is  also 
entitled,  besides  his  necessai-y  expenses,  to  the  same  rate  of  commissions  of  five, 
two  and  a  half,  and  one  per  cent.,  which  had  been  adopted  by  the  chancellor 
in  1817  ;  though  if  a  compensation  be  provided  by  the  will,  it  is  to  be  taken  as  a 
full  satisfaction,  unless  the  executor  elect  to  take  the  allowance  provided  by  law. 
N.  Y.  Revised  Statutes,  vol.  ii.  p.  93.  sec.  58,  59.  3  Johns.  Ch.  Rep.  44. 
The  commissioners  who  revised  the  statutes  of  Massachusetts  in  1835,  reported 
a  similar  allowance  to  be  made.  By  statute  of  17lh  April,  1838,  the  Revised 
Statutes  of  Massachusetts,  on  this  point,  were  repealed,  and  the  court  in  wliich 
the  accounts  of  executors  and  administrators  are  settled,  are  to  allow  their  rea- 
sonable expenses,  and  a  just  and  reasonable  compensation  for  their  services. 
Assignees  in  trust  are  tdlowed  an  equitable  compensation  for  their  services,  ac- 
cording to  circumstances.  Jewett  v.  Woodward,  1  Edie.  Ch.  Rep.  195.  In 
Maryland,  the  commission  is  from  five  to  ten  per  cent,  in  the  discretion  of  the 
court.  1  Peters^  U.  S.  Rep.  562.  1  Harr.  ^  Gill,  13.  In  Pennsylvania,  the 
ordinary  commission  is  five  per  cent.,  but  it  may  exceed,  or  be  less  than  that,  in 
the  discretion  of  the  court,  and  under  the  circumstances.  For  receiving  and 
paying  out  money  it  is  two  and  a  half  per  cent.,  and  sometimes  an  additional  half 
per  cent  is  held  to  be  a  sufficient  compensation  for  trouble.  In  the  Estate  of 
Miller,  1  Ashmead's  Rep.  323.  Pusey  v.  Clemsen,  9  Serg.  <$•  Rawle,  204. 
Stevenson's  Estate,  4  Wharton,  98.  In  Louisiana,  the  commission  to  syndics 
cannot  exceed  5  per  cent.,  by  act  of  1817.  That  to  executors  is  two  and  a  half 
per  cent,  on  the  whole  amount  received,  and  is  shared  among  them  all.  Civd 
Code,  art.  1676.  In  South  Carolina,  the  established  commission  is  five  per 
cent.,  with  a  further  allowance  to  be  assessed  by  a  jury,  in  cases  of  extraordinary 
care  and  trouble.  Logan  v.  Logan,  IM' Cord's  Ch.  Rep.  1.  In  England,  it  is 
a  principle  in  equity,  that  if  the  testator,  by  will,  gives  a  compensation,  the  ex- 
ecutor is  not  entitled  to  any  other  which  may  be  allowed  by  law,  unless  he 
promptly  elects  to  prefer  it.  3  MerivaWs  Rep.  24.  The  mode  of  contesting 
the  accounts  before  the  surrogate,  by  the  creditors,  legatees,  and  next  of  kin,  is 
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Statute  declares,  that  after  the  debts,  funeral  charges,  and 
just  expenses,  are  deducted,  a  just  and  equal  distribution 
of  what  remaineth  clear  of  the  goods  and  personal  estate 
of  the  intestate,  shall  be  made  amongst  the  wife  and 
children,  or  children's  children,  if  any  such  there  be; 
or  otherwise  to  the  next  of  kin  to  the  intestate,  in  equal 
degree,  or  legally  representing  their  stocks  ;  that  is  to  say, 
one  third  part  of  the  surplusage  to  the  wife  of  the  intes- 
tate, and  all  the  residue  by  equal  portions,  to  and  amongst 
the  children  of  the  intestate  and  their  representatives,  if 
any  of  the  children  be  dead,  other  than  such  child  or  chil- 
dren who  shall  have  any  estate  by  settlement,  or  shall  be 
advanced  by  the  intestate  in  his  lifetime,  by  portion  equal 
to  the  share  which  shall  by  such  distribution  be  allotted 
to  the  other  children  to  whom  such  distribution  is  to  be 
made.     And  if  the  portion  of  any  child  who  hath 
had  such  settlement  or  portion,  be  not  equal  to  *the  *422 
share  due  to  the  other  children  by  the  distribution, 
the  child  so  advanced  is  to  be  made  equal  with  the  rest.* 


specially  detailed  in  the  New-York  statutes.  N.  Y.  Revised Sta/ ides,  vol.  ii.  p. 
93.  sec.  60 — 70.  And  the  manner  of  accounting  before  the  surrogate  by  execu- 
tors and  administrators,  is  also  detailed  in  the  case  of  Gardner  v.  Gardner, 
7  Paige,  112. 

In  Pennsylvania,  the  registers'  courts  have  a  similar  jurisdiction  over  the 
estates  of  testators  and  intestates  ;  and  the  orphan's  court,  a  species  of  equity 
jurisdiction  over  executors  and  administi'ators,  guardians  aiid  minors.  But  the 
practice  and  i-ules  in  the  orphans'  tribunals  v('ere  represented  to  be  in  a  state  of 
deplorable  confusion  ;  (Duncan,  J.,  11  Serg.  Sf  Rawle,  432  ;)  and  in  January, 
1831,  the  commissionex's  appoiiited  to  revise  the  statute  code  of  Pennsylvania, 
reported  new  revised  statutes,  containing  a  consolidation  of  all  the  statutes,  with 
the  suggestion  of  improvements,  in  relation  to  the  registers'  and  orphans'  courts. 
In  Ohio,  testamentary  jurisdiction,  or  probate  powers,  and  the  appointment  and 
control  of  guardians,  are  annexed  to  the  courts  of  common  pleas  in  the  respective 
counties.     Acts  of  1831. 

^  Under  this  statute,  the  widnw  cannot  come  into  hotchpot  and  claim  collation 
of  advancements  to  the  children.  She  only  takes  her  share  of  what  remains 
after  deducting  the  advancements.  Ward  v.  Lant,  Prec.  i?i  Chancer ij,  182. 
184.  Kiscudbright  v.  Kiscudbright,  8  Vesey,  51.  This  is  also  the  law  in  Ten- 
nessee under  the  North  Carolina  statute  of  1784,  adopted  iu  that  state.  Brun- 
sou  V.  Brunson,  1  Meig's  R.  630. 

Vol.  II.  6S 
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If  there  be  no  children,  or  their  representatives,  one 
moiety  of  the  personal  estate  of  the  intestate  goes  to  the 
widow,  and  the  residue  is  to  be  distributed  equally  among 
the  next  of  kin,  who  are  in  equal  degree,  and  those  who 
represent  them;  but  no  representation  is  admitted  among 
collaterals,  after  brothers'  and  sisters'  children  ;  and  in 
case  there  be  no  wife,  then  the  estate  is  to  be  distributed 
equally  amongst  the  children  ;  and  if  no  child,  then  to 
the  next  of  kin  in  equal  degree,  and  their  lawful  repre- 
sentatives, in  the  manner  already  mentioned.  It  is  fur- 
ther provided,  that  if  any  child  shall  die  intestate  after 
the  death  of  the  father,  and  without  wife  or  children,  and 
in  the  lifetime  of  the  mother,  every  brother  and  sister, 
and  their  representatives,  shall  have  an  equal  share  with 
her. 

This  is  the  substance  of  the  English  statute  of  22  and 
23  Charles  IL,  which  was  borrowed  from  the  118th  novel 
of  Justinian;  and,  except  in  some  few  instances  men- 
tioned in  the  statute,  it  is  governed  and  construed  by  the 
rules  of  the  civil  law.* 

(2.)  The  next  of  kin  is  determined  by  the  rule  of  the 
civil  law ;  and  under  that  rule  the  father  stands  in  the 
first  degree,  the  grandfather  and  the  grandson  in  the  se- 
cond ;  and  in  the  collateral  line,  the  computation  is  from 
the  intestate  up  to  the  common  ancestor  of  the  intestate, 
and  the  person  whose  relationship  is  sought  after,  and 
then  down  to  that  person.  According  to  that  rule,  the 
intestate  and  his  brother  are  related  in  the  second  degree, 
the  intestate  and  his  uncle  in  the  third  degree.''  The  half 
blood  are  admitted  equally  with  the  whole  blood,  for  they 
are  equally  as  near  of  kin ;  and  the  father  suc- 
*4:23  ceeds  to  the  whole  personal  estate  of  a  *child,  who 


^  See  vol.  i.  p.  542,  note ;  and  also,  Carter  v.  Crawley,  T.  Raym.  Rep.  4D6, 
Palmer  v.  AUicock,  3  Mod.  Rep.  58.     Edwards  v.  Freeman,  2  P.  Wms.  436. 
b  Sir  John  Strange,  in  Lloyd  v.  Tench,  2  Ves.  213. 
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dies  intestate,  and  without  wife  or  issue,  in  exclu- 
sion of  the  brothers  and  sisters ;  and  the  mother  would 
have  equally  so  succeeded  as  against  the  collaterals,  had 
it  not  been  for  a  saving plause  in  the  act,  which  excludes 
her  from  all  but  a  rateable  share.  She  is  excluded,  lest, 
by  remarrying,  she  would  carry  all  the  personal  estate 
to  another  husband,  in  entire  exclusion,  for  ever,  of  the 
brothers  and  sisters ;  but  she  still  takes  the  whole  per- 
sonal estate  as  against  more  remote  relations  of  the  in- 
testate.^ The  K.  B.  declared  in  Blackhorough  v.  Davis,^ 
that  the  father  and  mother  had  always  the  preference 
before  the  brothers  and  sisters,  in  the  inheritance  of  the 
personal  estate,  as  being  esteemed  nearer  of  kin  ;  and 
for  the  same  reason,  the  grandmother  is  preferred  to  the 
aunt.  The  grandmother  is  preferred,  not  because  she  is 
simply  in  the  ascending  line,  for,  under  the  statute  of 
distributions,  a  nearer  collateral  will  be  preferred  to  a 
more  remote  lineal,  but  because  she  is  nearer  of  kin,  ac- 
cording to  the  computation  of  the  civilians,  by  one  de- 


»  It  has  been  decided,  in  Maryland,  in  Griffith  v.  Griffith,  4  Harr.  cj-  M'^Henry, 
101,  and  Coomcs  v.  Clements,  4  Harr.  Sj-  Johns.  480,  that  by  the  common  law 
of  England,  as  it  existed  at  the  time  of  the  colonization  of  Man-land,  and  by  the 
common  law  of  Maryland,  the  widow  is  entitled  to  a  reasonable  share  of  her 
husband's  personal  estate,  after  payment  of  his  debts  ;  and  which  reasonable 
part  was  one  third,  or  one  half,  according  to  circumstances ;  and  it  was  a  right 
paramount  to  the  power  of  the  husband,  and  he  could  not  deprive  her  of  it  by 
will.  In  Pennsylvania,  under  the  act  of  1807,  a  widow  is  entitled  to  a  distribu- 
tive share  of  the  residue  of  her  husband's  estate  undisposed  of  by  his  will,  in 
common  with  the  next  of  kin;  and  if  there  be  no  widow  or  next  of  kin,  the  state 
will  take  in  preference  to  the  executor,  who  holds  such  a  residuum  as  a  mere 
trustee.  Darrah  v.  M'Nair,  1  Ashmead,  236.  At  common  law,  such  residuum 
•went  to  the  executor.  The  courts  of  equity  then  interfered,  and  gave  it  to  the 
■next  of  kin,  if  they  could,  even  by  a  strained  construction  of  the  will,  make  out 
such  an  intention.  The  widow  in  such  cases,  came  in,  of  course,  for  her  share, 
with  the  next  of  kin.  The  Pennsylvania  law  wisely  puts  an  end  to  all  matter  of 
construction,  and  equitably  gives  at  once,  and  in  all  cases,  the  undisposed  surplus 
to  the  next  of  kin.  In  Virginia,  the  executor  is  not,  in  any  case,  entitled  to  the 
residuum  of  personal  property  undisposed  of  by  will.  It  goes  to  the  next  of  kia. 
Paup  V.  Mingo,  4  Leigh's  Rep.  163. 

b  IP.  Wms.n.    2  Fes.  21.5.  .  ' 
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gree.  And  in  Moo7-  v.  Barham,  decided  b}''  Sir  Joseph 
Jekyll,^  the  grandfather  on  the  father's  side,  and  the 
grandmother  on  the  mother's  side,  take  in  equal  moieties 
by  the  statute  of  distribution,  as  being  the  next  of  kin  in 
equal  degree  ;  and  the  half  blood  take  equally  with  the 
whole  blood.  A  brother  and  a  grandfather  of  the  intes- 
tate are  equally  near  af  kin,  and  each  related  in  the 
second  degree,  and  therefore  it  w^ould  seem,   from  the 

directions  in   the   statute,  that  they   would  take 
*424  equally  ;  but  it  has  been  *decided  in  England,  and 

it  is  also  the  better  construction  of  the  novel  of 
Justinian,  that  the  brother  of  the  intestate  will  exclude 
the  grandfather  of  the  intestate.  This  was  so  decided  in 
Pool  V.  Wilshaw,  in  1708;  and  Lord  Hardwicke,  hiEvc- 
lijn  V.  Evelyn,^  followed  that  determinatien,  as  being  cor- 
rect, though  it  may  be  considered  an  exception  to  the 
general  rule.  He  said  it  would  be  a  very  great  public 
inconvenience,  to  carry  the  portions  of  children  to  a 
grandfather,  and  contrary  to  the  very  nature  of  provisions 
among  children,  as  every  child  may  properly  be  said  to 
have  spes  accrcscendl.  This  question  was  very  much  de- 
bated among  the  civilians  in  their  construction  of  the  llSth 
novel  of  Justinian  :  and  the  generality  of  them,  of  whom 
Ferriere  and  Domat  are  of  the  number,  were  of  opinion, 
that  the  grandfather  and  the  brother  took  equally ;  but 
Voet  was  of  a  different  opinion,  and  his  opinion,  though 
without  any  strong  foundation  in  reason,  is  the  one  pre- 
vailing in  the  English  courts.*^ 

The  question,  whether  the  half  blood  took  equally  with 
the  whole  blood,  under  the  statute  of  distributions,  was  de- 
bated in  the  case  of  Watts  v.  Croolcef  and  it  was  deter- 


a  Cited  in  1  P.  Wms.  53. 

b  3  Atk.  Rep.  7C2.     Amh.  Rep.  191.     Burns'  Eccl.  Law,  vol.  iv.  p.  416. 

c   Voet,  Com.  ad  Pand.  lib.  38.  tit.  17.  ch.  13. 

^  Shower's  Cases  in  Parliament,  108.    2  Vern.  124.  S.  C. 
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mined  in  chancery,  that  they  were  of  equal  kin,  and  took 
equally  with  the  whole  blood  ;  and  the  decree  was 
affirmed  upon  appeal  to  the  house  of  lords'.'^  So,  pos- 
thumous children,  whether  of  the  whole  or  half  blood, 
take  equally  as  other  children,  under  the  statute.'' 

As  the  statute  of  distribution  says,  that  no  representa- 
tion shall  be  admitted  among  collaterals  after  bro- 
thers' and  sisters'  *children,  it  was  held,  in  Pett  v.  *425 
Pett,'^  that  a  brother's  grandchildren  could  not 
share  with  another  brother's  children.  And,  therefore, 
if  the  intestate's  brother  A.  be  dead,  leaving  only  grand- 
children;  and  his  brother  B.  be  dead,  leaving  children, 
and  his  brother  C.  be  living,  the  grandchildren  of  A.  will 
have  no  share,  and  cannot  take.  One  half  of  the  per- 
sonal estate  will  go  to  the  children  of  B.,  and  the  other 
half  to  C.  But  if  all  the  brothers  and  sisters  and  their 
children  be  dead,  leaving  children,  those  children  cannot 
take  hy  reiyresentation,  for  it  does  not  extend  so  far ;  but 
they  are  all  next  of  Jcin,  and  in  that  character  they  would 
take  ycr  capita.  Representation  in  the  descending  lineal 
line  proceeds  on  ad  injinitum,  restrained  by  no  limits.  It 
has  also  been  decided,  that  if  the  intestate  leaves  no  wife 
or  child,  brother  or  sister,  but  his  next  of  kin  are  an  uncle 
by  his  mother's  side,  and  son  of  a  deceased  aunt,  the  un- 
cle takes  the  whole,  and  the  representation  is  not  carried 
down  to  the  representatives  of  the  aunt.** 

It  is  the  doctrine  under  the  statute  of  distributions, 
that  the  claimants  take  per  stirpes  only  when  they  stand 


*  In  Maryland,  so  late  as  1827,  in  the  case  of  Seekamp  v.  Hammer,  it  was 
decided,  that  under  the  act  of  1798,  the  half  blood  took  equally  with  the  whole 
blood,  in  the  distribution  of  the  personal  estate  of  an  intestate.  2  Harr.  <5' 
Gill,  9. 

*•  Burnet  v.  Mann,  1  Ves.  156. 

<=  1  Salk.  Rep.  250.  1  P.  Wms.  25.  S.  C.  Duvall  v.  Harwood,  1  Harr. 
Si-  Gill,  474.  S.  P. 

<*  Bowers  v.  Littlewood,  1  P.  Wms.  593.  Parker  v.  Nims,  2  N.  H.  Rep. 
460. 
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in  unequal  degrees,  or  claim  by  representation,  and  then 
the  doctrine  of  representation  is  necessary.  But  when 
they  all  stand  in  equal  degree,  as  three  brothers,  three 
grandchildren,  three  nephews,  &c.,  they  take  per  capita, 
or  each  an  equal  share  ;  because,  in  this  case,  represen- 
tation, or  taking  per  stirpes,  is  not  necessary  to  prevent 
the  exclusion  of  those  in  a  remoter  degree  ;  and  it  would 
be  contrary  to  the  spirit  and  policy  of  the  statute,  which 

aimed  at  a  just  and  equal  distribution.*  Aunts 
*426  and  nephews  stand  in  the  same  third  *degree,  and 

take  equally  j?er  capita.^  If  a  person  dies  without 
children,  leaving  a  widow,  and  mother,  brother  and  sister, 
and  two  nieces  by  a  deceased  brother,  then,  according  to 
the  established  doctrine,  the  widow  would  take  a  moiety, 
and  the  mother,  brother  and  sister,  would  each  take  one 
fourth,  and  the  two  nieces  the  other  one  fourth  of  the 
remaining  moiety.  This  point  was  ruled  in  Keylway  v. 
Keijlwaij ;"  and  the  doctrine  was  declared  to  be  correct 
by  Lord  Hardwicke,  in  Stanley  v.  Staiiley.^ 


a  Welsh  V.  Walsh,  Prec.  in  Ch.  54.  Davers  v.  Dewes,  3  P.  Wms.  50. 
Stent  V.  M'Leod,  2  M' Cord's  S.  C.  Ch.  Rep.  354.  Hallett  v.  Hare,  5  Paige, 
316.  Nephews  and  nieces,  under  the  statute  of  descents  in  South  Carolina,  of 
February,  1796,  which  abolished  primogeniture,  and  distributed  real  and  per- 
sonal property  in  the  same  manner,  would,  in  the  case  stated,  take  per  stirpes, 
contrai-y  to  the  rule  in  the  English  law. 

b  Durant  v.  Prestwood,  3  Atk.  Rep.  454.     Lloyd  v.  Tench,  2  Ves.  213. 

c  2  P.  Wms.  344. 

d  1  Atk.  Rep.  457.  The  English  doctrine  of  distribution  of  personal  pro- 
perty, according  to  the  statutes  of  22  and  23  Charles  II.,  and  29  Charles  II., 
and  1  James  II.,  is  ftilly  and  clearly  explained  by  Ch.  J.  Reeve,  in  his  Treatise 
on  the  Late  of  Descents,  under  the  head  of  Introductory  Explanation.  It  is  the 
most  comprehensive,  neat  and  accurate  view  of  the  English  law  on  the  subject, 
that  I  have  any  where  met  wdth. 

Mr.  Robertson,  in  his  learned  Treatise  on  the  Law  of  Personal  Succession, 
p.  386,  thinks  that  the  Scottish  rules  of  succession  in  regard  to  personal  estate, 
require  revision  and  are  not  just  or  expedient,  as  they  (1)  limit  the  power  of  a 
husband  or  father  to  make  a  will,  (2)  allow  brothers  and  sisters  and  their  de- 
scendants to  exclude  the  father  from  the  succession,  though  he  be  the  nearest  in 
blood,  and  allow  uncles  and  aunts  and  their  descendants  to  exclude  tho  gi-and- 
father ;  (3)  exclude  the  mother  entirely  from  any  share  in  the  euccession  of  her 
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(3.)  The  distribution  of  personal  property  of  intestates, 
in  these  United  States,  has  undergone  considerable  modi- 
fication. In  many  of  them,  the  English  statute  of  distri- 
bution, as  to  personal  property,  is  pretty  closely  followed.* 


child;  (4)  totally  exclude  maternal  relations  from  the  succession;  (5)  totally  ex- 
clude representation  in  every  case  in  regard  to  the  succession  of  personal  estate ; 
(6)  disable  bastards  fi-om  disposing  of  their  personal  estate  by  will. 

^  Tliis  is  the  case  in  Tennessee,  North  Carolina,  iMaiyland,  Delaware  and  New- 
Jersey.  The  English  statute  of  distributions  was  adopted  in  New-Jersey,  by  an  act 
of  assembly,  as  early  as  1681.  (Smith's  Hist,  of  New-Jersey,  130.)  The  New- 
York  Revised  Statutes,  which  went  into  operation  on  the  1st  January,  1830,  have 
essentially  re-enacted  the  English  statute  of  distributions,  which  had  been  adopted 
and  continued  the  law  of  the  state  down  to  that  period  ;  and,  for  greater  preci- 
sion, they  have  particularly  specified  the  course  of  distribution.  After  the  ac- 
count is  rendered,  and  finally  settled,  the  surrogate  decrees  distribution  of  the 
surplus  of  personal  estate,  and  decides  all  questions  arising  thereon.  The  dis- 
tribution is,  1.  One  third  thereof  to  the  widow;  and  the  residue,  by  equal  por- 
tions, among  the  children,  and  such  persons  as  legally  represent  them,  if  dead. 
2.  If  no  children,  or  their  representatives,  one  moiety  to  the  widow ;  and  the 
residue  to  the  next  of  kin.  3.  If  no  descendant,  parent,  brother  or  sister, 
nephew  or  niece,  the  widow  takes  the  whole  surplus.  If  there  be  a  brother  or 
sister,  nephew  or  niece,  and  no  descendant  or  parent,  the  widow  takes  the  whole 
surplus,  if  it  does  not  exceed  two  thousand  dollars.  If  it  does,  she  takes  her 
moiety  and  two  thousand  dollars  only.  4.  If  no  widow,  the  surplus  goes  equally 
to  the  children,  and  those  that  represent  them.  5.  If  no  vs'idovv  or  children,  or 
their  representatives,  the  surplus  goes  to  the  next  of  kin,  in  equal  degree,  and 
their  representatives.  6.  If  no  children,  or  their  representatives,  or  father,  a 
moiety  of  the  surplus  goes  to  the  vi'idow,  and  the  other  moiety,  in  equal  shares,  to 
the  mother,  and  brothers  and  sisters,  or  their  representatives.  If  no  widow, 
the  whole  surplus  goes  to  the  mother,  and  brothei's  and  sisters,  and  their  repre- 
sentatives. 7.  If  there  be  a  father,  and  no  child  or  descendant,  he  takes  a  moiety, 
if  there  be  a  widow,  and  the  whole  if  there  be  none.  8.  If  there  be  a  mother, 
and  no  child,  or  descendant,  or  father,  brother,  sister,  or  representative  of  a 
brother  or  sister,  the  mother  takes  a  moiety,  if  there  be  a  widow,  and  the  whole 
if  there  be  none.  9.  When  descendants,  or  next  of  kin,  are  in  equal  degree,  they 
take  per  capita.  10.  When  they  stand  in  unequal  degrees,  they  take  per  stirpes. 
11.  No  representation  is  admitted  among  collaterals,  after  brothers'  and  sisters' 
children.  12.  Relatives  of  the  half  blood  take  equally,  and  in  the  same  manner 
as  those  of  the  whole  blood.  13.  Posthumous  children  take  equally  as  if  born  in 
the  lifetime  of  the  person  they  represent.  (N.  Y.  Revised  Statutes,  vol.  ii.  p.  06. 
sec.  75.)  Any  advancement  to  a  child,  by  settlement  or  portion  of  real  or 
personal  estate,  equal  or  superior  to  his  share,  will  exclude  him  and  his  descend- 
ants from  the  distribution ;  and  if  the  eame  was  not  equal,  he  will  be  entitled  only 
to  so  much  as  will  supply  the  deficiency.  The  maintaining,  or  educating,  or 
giving  money  to  a  child,  without  a  view  to  a  portion  or  settlement  in  life,  is  not  to 
be  deemed  an  advancement ;  nor  does  the  provision  as  to  advancement  apply,  if 
there  be  any  real  estate  of  the  intestate  to  descend  to  his  heirs.     (N.  Y.  Revised 
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In  a  majority  of  the  states,  the  descent  of  real  and  per- 
sonal property  is  to  the  same  persons,  and  in  the  same 

proportions,  and  the  regulation  is  the  same  in  sub- 
•*428  stance,  *as  the  English  statute  of  distributions,  with 

the  exception  of  the  widow,  as  to  the  real  estate, 
who  takes  one  third  for  life  only,  as  dower.  The  half 
blood  take  equally  with  the  whole  blood,  as  they  do  under 
the  English  statute  of  distributions."^    Such  a  uniform  rule 


Statutes,  vol.  ii.  p.  97.  sec.  76,  77,  78.)  The  most  striking  feature  in  the  new 
provisions  introduced  into  the  Neiv-  York  Revised  Statutes,  on  the  subject  of 
intestate  estates,  and  of  testamentary  matters,  is  the  enlarged  and  equitable  juris- 
diction conferred  upon  the  surrogates  in  the  respective  counties.  This  branch  of 
our  jurisprudence  will  apply  more  frequently  than  any  other,  and  with  great  force 
and  interest,  to  family  concerns ;  and  it  vnW  rise  into  correspondent  importance, 
and  awaken  much  public  solicitude.  It  is  in  analogy  to  the  powers  vested  in  the 
ordinary  in  the  England,  and  in  the  orphans'  courts,  or  testamentary  jurisdictions, 
in  the  other  United  States. 

In  New-Jersey,  the  governor,  who  is  the  chancellor  as  well  as  the  ordinary  or 
surrogate-general  of  the  state,  has  ample  jurisdiction  in  granting  letters  testamen- 
tary, of  administration,  and  of  guardianship  ;  in  compelling  executors,  adminis- 
ti'ators  and  guardians,  to  account  in  his  prerogative  court,  and  to  control  them, 
and  to  decree  distribution,  and  the  payment  of  legacies,  and  to  try  contested 
facts  by  a  jury  and  before  a  master,  and  to  decree  the  sale  of  real  estate  to  pay 
debts.  The  orphans'  court  in  each  county,  seems  to  be  clothed  with  similar  and 
concurrent  jurisdiction,  and  with  power  to  award  partition  of  land  among  heirs 
and  devisees.  The  surrogate  of  each  county  has  also  power  concurrent  with  the 
orphans'  court,  to  grant  letters  testamentary,  of  administration,  and  of  guardian- 
ship, in  cases  arising  within  his  county,  and  to  hold  courts  in  matters  cognizable 
before  him,  with  appeal  to  the  orphans'  court.  The  orphans'  court  seems  to  be 
the  most  efficient  of  the  consistorial  jurisdictions.  The  prerogative  court  or  ordi- 
nary, the  orphans'  courts  and  the  surrogates,  all  have  jurisdiction  in  testamentary 
and  administration  cases.  Acts  of  2d  March,  1795,  13th  June,  1820,  and  the 
acts  supplementary  thereto.  See  Elmer's  Digest,  p.  165.  359 — 370.  382.  444. 
New-.Iersey  seems  to  have  doubled  and  trebled  her  consistorial  courts. 

»  This  is  essentially  the  case  in  Maine,  New-Hampshire,  Vermont,  Rhode- 
Island,  Connecticut,  (but  there  the  whole  blood  are,  in  certain  cases,  preferred 
to  the  half  blood,  and  even  when  in  equal  degree,)  New-Jersey,  Pennsylvania, 
Virginia,  (but  there  the  half  blood  inhei'it  only  half  as  much  as  the  whole  blood,) 
Indiana,  Illinois,  Michigan,  Kentucky,  (by  the  Kentucky  statutes  if  part  of  the 
collateral  kindred  be  of  the  whole  blood  and  part  of  the  half  blood,  the  latter 
inherit  only  half  so  much  as  those  of  the  whole  blood,  and  the  ratio  of  apportion- 
ment has  reference  to  the  indi\dduals  of  the  two  classes,  and  not  to  the  classes 
collectively.  Nixon  v.  Nixon,  8  Dana,  7,)  Missouii,  (but  there  brothers  and 
and  sisters,  and  parents,  take  equally,)  Mississippi,  (but  there  brothei-s  and 
sisters,  and  their  descendants,  take  before  parents,)  South  Carolina,  (but  there 
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the  descent  of  real  and  personal  property,  gives  simplicity 
and  symmetry  to  the  whole  doctrine  of  descent.    ThoEng- 


parents,  and  brothers  and  sisters,  take  equally:  and  a  brother  of  the  half  blood 
does  not  share  with  a  mother.  First  cousins  of  the  whole  and  half  blood  are,  how- 
ever, next  of  kin  in  equal  degree,  and  take  equally  of  the  estate  of  the  intestate,) 
Georgia,  and  Alabama.  See  Griffith's  Law  Regisler,  h.  t.  1  Grcenleafs 
Rep.  151.  2  N.  H.  Rep.  4G1.  Dane's  Abridgment,  vol.  iv.  ji.  538,  539. 
Statutes  of  Connecticut,  1784,  p.  51.  Ibid.  1821,  p.  207.  Ibid.  1838,  p. 
235.  5  Conn.  Rep.  233.  I  M' Cord's  Rep.  161.  456.  Edwards  v.  Barks- 
dale,  2  Hill's  S.  C.  Ch.  Rep.  417.  Reeve's  Law  of  Descents,  passim. 
Statutes  of  Georgia,  December  23d,  1789,  and  December  12th,  1804.  Terri- 
torial act  of  Michigan,  April  12,  1827.  Purdon's  Fetin.  Dig.  550,  551.  The 
act  of  Georgia  of  December  12,  1804,  declares  that  parents,  and  brothers  and 
sisters,  shall  be  deemed  of  equal  proximity  as  next  of  kin  in  respect  to  distribu- 
tion. Prince's  Dig.  2d  edit.  234.  In  Louisiana,  the  legal  heirs  of  the  intestate 
are,  1.  Children  and  their  descendants,  without  distinction  of  sex  or  primogeni- 
ture. They  inherit  per  capita,  when  in  the  same  degree,  and  per  stirpes,  when 
in  diflerent  degrees.  If  no  descendants,  then  the  parents  take  equally  one  half 
the  estate,  and  the  brothers  and  sisters,  and  their  descendants,  the  other  half. 
If  the  father  or  mother  only,  survive,  the  survivor  takes  only  one  fourth  ;  and  if 
no  parents,  brothers  and  sisters  and  their  descendants  take  the  whole.  Civil 
Code,  898.  907,  908.  In  Ohio,  the  widow  is  entitled  to  the  whole  personal 
estate,  after  the  debts  are  paid,  if  there  be  no  children ;  and  if  there  be  any,  she 
takes  one  half,  if  the  estate  amounts  only  to  $400,  and  if  it  exceeds  that  sum, 
she  takes  only  one  third  of  such  overplus.  Statutes  of  Ohio,  1831.  In  other 
respects,  the  personal  estate  goes,  (1.)  to  the  issue  and  their  representatives; 
(2.)  to  brothers  and  sisters  and  their  representatives  of  the  whole  blood;  (3.)  to 
brothers  and  sisters  and  their  representatives  of  the  half  blood ;  (4.)  to  the 
father;  (5.)  to  the  mother;  (6.)  to  the  next  of  kin  of  the  blood  of  the  intestate. 
When  in  equal  degree  they  take  per  capita,  otherwise,  per  stirpes.     Ibid. 

In  Georgia,  widow  and  children  take  equal  shares,  unless  she  elects  to  take  her 
common  law  doWer,  and  then  she  takes  no  further  of  the  real  estate,  and  a  child's 
portion  of  the  personal  estate.  If  no  issue,  widow  takes  a  moiety  of  the  estate 
and  the  other  moiety  goes  to  the  next  of  kin.  If  neither,  the  estate,  real  and 
personal,  goes  to  the  next  of  kin  in  equal  degree,  but  no  representation  among 
collaterals  beyond  brothers'  and  sisters'  children.  A  father,  and,  if  dead,  the 
mother,  while  unmarried,  takes  on  the  same  footing  as  a  brother  or  sister.  So 
that,  by  the  statute  law  of  Georgia,  the  widow  and  children  stand  in  the  first 
degree  of  consanguinity ;  parents  and  brothers  and  sisters,  in  the  second  degree. 
Act  of  Georgia,  December  12,  1804,  and  December  23,  1826.  Prince's  Dig. 
2d  edit.  1837,  p.  233,  234.  In  South  Carolina,  their  statute  of  disti-ibutions  of 
1791,  gives  to  the  husband  only  a  rateable  share,  being  one  third  as  one  of  the 
heirs  at  law  or  distributees  of  his  wife's  personal  estate,  though  in  England  the 
husband  takes  the  wife's  entire  choses  in  action  as  her  administrator.  In  Mas- 
sachusetts, the  distribution  of  the  personal  estate  of  intestates  is  somewhat  spe- 
cial. After  the  allowance  of  her  apparel,  &.C.,  to  the  widow,  and  funeral  charges 
and  debts  paid,  the  residue  goes,  (1.)  to  the  husband,  if  the  intestate  was  a  mar- 
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lish  Statute  of  distributions,  being  founded  in  justice,  and 
on  the  wisdom  of  ages,  and  fully  and  profoundly  illustra- 
ted by  a  series  of  judicial  decisions,  was  well  selected,  as 
the  most  suitable  and  judicious  basis  on  which  to  estab- 
lish our  American  law  of  descent  and  distribution. 

(4.)  There  has  been  much  discussion  as  to  the  rule  of 


ried  woman.    (2.)  To  the  widow  one  third  part,  and  resirtue  to  his  issue.    (3.)  If 
no  issue   or  lineal  descendants,  then  one  half  to  the  widow,  and  residue  to  the 
father.     (4.)  If  no  father,  then  to  the  mother  and  brothers  and  sisters  equally, 
and  to  their  issue  per  stirpes,  if  any  one  of  them  be  dead,  leaving  a  brother  or 
sister  surviving.     (5.)  If  all  the  brothers  and  sisters  be  dead,  then  to  the  mother 
in  exclusion  of  their  issue.     (6.)  To  the  next  of  kin.     (7.)  If  no  kindred,  the 
whole  to  the  widow.     (8.)  If  no  husband,  widow  or  kindred,  the  pei'sonal  estate 
escheats.     Mass.  Revised  Statutes,  1835,  part  2.  tit.  4.  ch.  64.  sec.  1.     I  do 
not  undertake  to  mark  minutely,  or  in  detail,  the  many  smaller  variations  from 
the  English  law  of  distributions,  which  have  been  made  by  the  statute  law  of  the 
diiferent  states.     Such  a  detail  would  be  inconsistent  with  the  plan  of  these  lec- 
tures, which  were  intended  as  an  elementary  sketch  of  the  general  principles  and 
outlines  of  the  law.     To  descend  to  minutite  on  every  subject,  would  render  the 
work  too  extensive,  and  too  uninteresting,  for  the  study  of  those  persons  for  whom 
it  is  prepared.     The  law  concerning  wills,  and  the  rights  and  duties  of  executors, 
administrators  and  guardians,  and  of  the  orphans'  courts,  and  the  law  of  distribu- 
tion of  intestates'  estates  are  detailed  minutely  and  distinctly  in  the  Mississippi 
Revised  Code  of  J  824,  p.  27 — 70,  and  which  was  made  and  reported  by  George 
Poindexter,  Esq.,  and  adopted  in  1822,  and  it  equals  in  this  respect  any  of  the 
old  statute  codes  on  the  subject.     But  the  whole  subject  has  been  re-modelled, 
and  expressed  with  more  precision,  and  with  the  introduction  of  the  late  improve- 
ments in  some  of  the  American  states,  by  P.   Rutiliiis  R.  Pray,  Esq.,  who, 
by  authority,  digested  and  reported,  in  1836,  the  statute  law  of  Mississippi,  under 
the  title  of  "  Revised  Statutes  of  the  State  of  Mississippi."     It  appears  to  be  a 
work  of  much  labour,  research  and  judgment,  and  does  credit  to  the  abilities  and 
discretion  of  the  author.     I  am,  however,  informed  that  so  late  as  January,  1839, 
this  revised  code  had  not  been  ratified  or  enacted,  and  whenever  I  have  had  occa- 
sion in  these  volumes  to  refer  to  the  statute  law  of  Mississippi,  I  have  recurred  to 
the  revised  code  of  1824,  or  to  the  new  edition  of  the  Laus  of  Mississippi, 
published  in  1839,  by  Alden  &  Van  Hoesen,  and  which  is  in  effect  a  republica- 
tion of  the  code  of  1824,  with  the  subsequent  statutory  additions  and  amend- 
ments.    The  doctiine  of  descent,  and,  consequently,  in  a  great  degree,  of  dis- 
tribution, in  the  different  states,  has  been  minutely  illustrated,  and  ably  discussed, 
by  the  late  Ch.  J.  Reeve,  of  Connecticut,  in  his  laborious  Treatise  on  the  Law 
of  Descents  in  the  several  United  States  of  America.     This  work  does  honour 
to  his  memory  ;  but  it  is  not  calculated  to  suit  the  taste  of  those  general  readers 
who  have  no  mathematical  heads,  by  reason  of  the  numerous  algebraical  state- 
ments of  hypothetical  cases  with  which  the  work  abounds,  and  by  which  it  is 
perplexed. 
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distribution  of  personal  property,  when  the  place  of  the  do- 
micil  of  the  intestate,  and  the  place  of  the  situation  of  the 
property,  were  not  the  same.     But  it  has  become 
a  settled  *principle  of  international  jurisprudence,  *429 
and  one  founded  on  a  comprehensive  and  enhght- 
ened  sense  of  pubhc  policy  and  convenience,  that  the 
disposition,  succession  to,  and  distribution  of  personal 
property,  wherever  situated,  is  governed  by  the  law  of 
the  country  of  the  owner's  or  intestate's  domicil,  at  the 
time  of  his  death,  and  not  by  the  conflicting  laws  of  the 
various  places  where  the  goods  happened  to  be  situated. 
The  principle  applies  equally  to  cases  of  voluntary  trans- 
fer, of  intestacy,  and  of  testaments.     On  the  other  hand, 
it  is  equally  settled  in  the  law  of  all  civilized  countries, 
that  real  property,  as  to  its  tenure,  mode  of  enjoyment, 
transfer  and  descent,  is  to  be  regulated  by  the  lex  loclrei 
sitcB.^     Personal  property  is  subject  to  that  law  which 
governs  the  person  of  the  owner.     Debts   and  personal 
contracts  have  no  locality — debita  secfiuniur  j)ersonam  dehi- 
toris.     Huberus  la3's  down  this  to  be  the  common  and 
correct  opinion,  though  the  question  had  been  frequently 
agitated  in  the  courts  in  his  day  ;**  and  Bynkershoeck 
says,  the  principle  had  become  so  well  established,  that 
no  one  dared  to  question  it ;  adeo  reccpta  hodie  sententia  est, 
ut  nemo  ausit  contra  Jdscere.'^     The  same  principle  would 
seem   to  be  the  acknowledged   law  in  Germany  and 


*  Communis  et  recta  sententia  est  in  rebus  immobilibits  sei-vandum  esse  jus 
loci  Mt  quo  bona  sunt  sita.  Hub.  tome  1.  lib.  3.  tit.  13,  De  Success,  s.  p.  278. 
In  Story's  Comm.  on  ike  Conflict  of  Laics,  p.  359 — 390,  the  authorities,  foreign 
and  domestic,  are  numerously  collected  in  favour  of  the  proposition  that  real  or 
immoveable  property  is  exclusively  governed  by  the  territorial  law  of  the  situs. 
The  point  is  too  clear  for  discussion. 

''  Pralec.  part  1.  lib.  3.  De  success,  ab  inst.  collat.  tome  i.  p.  273.  sec.  20. 
Ibid,  part  2.  lib.  1.  tit.  3.     De  Conflictu  Legum,  tome  ii.  p.  542.  sec.  15. 

"=  QiuBst.  Jut.  Priv.  lib.  1.  ch.  16.  See,  also,  the  opinion  of  Grolius  on  the 
point,  given  at  Rotterdam,  October  31st,  1613,  on  consultation,  and  cited  at 
large  in  Henry  on  Foreign  Law,  App.  196, 
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France  ;^  and  VatteP  considers  the  rule  to  be  one  tliat  is 
dictated  by  the  law  of  nations. 

This  principle  was  understood  to  be  settled  in  England, 
in  the  time  of  Lord  Hardwicke,  in  the  cases  of  Fi])on  v. 

Pipon,  and  of  Thome  v.  WatJcins  f  and  Lord  Thur- 
*430  low  observed,  in  the  house  of  *lords  in  the  case  of 

Bruce  V.  Bruce,"^  that  to  hold  that  the  lex  loci  rei  sit<z 


a  Foei,  lib.  38.  tit.  17.  sec.  34.  Hei7iecc.  Opera,  lomen. -p.  dT2.  De  Testa- 
menti  Factione  Jure  Germ.  sec.  30.  Opinion  of  M.  Target  on  the  Dutchess  of 
Kingston's  will,  1  Coll.  Jurid.  240.  Toullier,  Droit  Civil  Francais,  tome  i. 
No.  366.  Merliii,  Repertoire  de  Jurisprudence,  tit.  Loi.  sec.  6.  3.  See,  also, 
supra,  p.  67,  and  iyifra,  vol.  iv.  p.  441.  513,  as  to  the  rale  when  applied  to  per- 
sonal, and  when  applied  to  real  property.  The  general  utility  of  this  doctrine, 
that  personal  property  has  no  situs  in  contemplation  of  law,  and  is  attached  to 
the  person  of  the  owner,  wherever  he  is,  and  governed  by  the  law  of  the  owner's 
domicil,  does  not  fail,  as  Mr.  Justice  Story  has  observed,  to  recommend  itself  to 
all  nations  by  its  simplicity,  its  convenience,  and  its  enlarged  policy.  But  the 
doctrine  is  sometimes  controlled  by  local  law,  and  the  case  of  foreign  assignments 
in  bankruptcy,  is  an  instance.  Vide  supra,  p.  404 — 408.  So,  in  Louisiana, 
deliveiy  has  been  held  necessary  to  the  complete  transfer  of  personal  property, 
as  against  creditors  and  purchasers,  though  the  transfer  be  made  by  the  owner  in 
his  foreign  domicil,  where  the  transfer  would  be  good  without  delivery.  Norris 
V.  Mumford,  4  Martinis  Hep.  20.  Ramsay  v.  Stevenson,  5  Ibid.  23.  Fisk  v. 
Chandler,  7  Ibid.  24.  Olivier  v.  Townes,  14  Ibid.  93.  97—103.  These  deci- 
sions have  not  met  the  approbation  of  some  of  our  most  distinguished  civilians. 
Livermore^s  Dissertation,  p.  137 — 140.  Storfs  Comm.  on  the  Conflict  of 
Laws,  p.  318—327. 

b  Droitdes  Gens,h.  2.  ch.  7.  sec.  8.5  ;  ch.  8.  sec.  103.  110. 

<=  2  Vesey,  35.  An^b.  Rep.  25.  See,  also,  the  decision  of  Lord  Mansfield, 
before  the  privy  council,  in  1762,  on  appeal,  in  the  case  of  Bum  v.  Cole,  Ibid. 
415. 

^  2  Bos.  Sf  Pull.  229,  note.  The  decision  in  the  house  of  lords  in  the  gi-eat 
case  of  Bruce  v.  Bruce,  is  considered  as  settling  the  law  both  in  England  and 
Scotland,  in  favour  of  the  law  of  the  domicil  in  the  distribution  of  the  personal 
estate  of  intestates,  and  that  the  actual  situs  of  the  goods  was  of  no  moment. 
The  decree  of  the  court  of  session  in  Scotland  was  affirmed.  So,  the  very  im- 
portant and  veiy  litigated  case  of  Hoy  v.  Lashley,  which  arose  in  the  court  of 
session  in  1791,  and  was  carried  by  appeal  to  the  house  of  lords,  and  whicb  led 
to  collateral  issues  and  subsequent  appeals,  and  to  the  most  learned  and  able  dis- 
cussions, settled,  among  other  things,  the  points,  that  the  succession  in  personal 
estate  of  every  description,  wherever  situated,  was  regulated  by  the  law  of  the 
domicil ;  and  that  parties  marrying  and  having  their  domicil  in  England,  and 
then  changing  their  domicil  to  Scotland,  changed  their  rights  and  those  of  their 
children,  and  subjected  them  to  the  succession  of  the  law  of  Scotland.  Robert- 
son on  Personal  Successions,  ch.  8.  sec.  1.  p.  118  to  150.  Brown  v.  Brown, 
on  appeal,  lb.  p.  193.     4  Wilson  ^  Shaw's  Appeal  Cases,  28. 
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was  to  govern  as  to  personal  property,  when  the  domi- 
cillum  of  the  intestate  was  in  a  different  country,  would 
be  a  gross  misapplication  of  the  jus  genthm.     And  yet, 
notwithstanding  all  this  weight  of  authority  in  favour  of 
the  sohdity  and  universality  of  the  principle,  the  point 
was  permitted  to  be  very  extensively  and  learnedly  de- 
bated before  Lord  Loughborough,  in  the  case  of  Bcmixle 
V.  Johnstone;''  and  he  said  that  the  question  had  been  de- 
cided and  settled,  and  the  law  clearly  fixed  in  England, 
by  repeated  decisions  in  the  house  of  lords  ;  and  that  by 
those  decisions,  the  law  of  the  intestate's  doraicil  at  the 
time  of  his  death  carried  the  distribution  of  his  personal 
property,  wherever  it  was  situated.     The  law  of  Scotland 
was  once  difTerent ;  but  the  court  of  session  has  now  con- 
formed to  the  English  decisions.''     He  admitted,  how- 
ever, that  if  the  point  had  been  quite  new  and  open,  it 
would  be  susceptible  of  a  great  deal  of  argument,  whether, 
in  the  case  of  a  person  dying  intestate,  having  property 
in  different  places,  and  subject  to  different  laws,  the  law 
of  each  place  should  not  obtain,  in  the  distribution  of  the 
property  situated  there  ;  and  many  foreign  lawyers,  he 
said,  had  held  that  proposition.    Afterwards,  in  Somervillc 


a  3  VeseT/,  198. 

b  The  rule  as  stated  in  the  text  may  lead  and  has  lead  to  the  anomalous  result, 
that  the  same  person  may  be  legitimate  as  to  the  real  estate  of  his  father,  and  ille- 
gitimate as  to  the  personal.  Thus  by  the  Scotch  law  the  marriage  in  Scotland  of 
Scotch  parents  legitimates  their  previously  born  bastard  issue,  but  it  is  not  as  yet 
so  by  the  English  law.  And  if  the  father  of  such  issue  removes  and  dies  domi- 
ciled in  England,  leaving  real  and  personal  estate  in  Scotland  as  well  as  in  Eng- 
land, the  issue  being  legitimate  by  the  Scotch  law  and  illegitimate  by  the  English, 
cannot  take  the  real  or  personal  estate  of  his  father  by  the  English  law,  either  as 
heir  or  next  of  kin,  but  ho  would  take  the  real  estate  of  his  father  in  Scotland  ac- 
cording to  the  lex  rei  sita:,  and  would  not  take  the  personal,  because  the  Scotch 
courts  would,  by  the  comity  of  nations,  be  bound  to  recognize,  in  the  distribution  of 
the  personal  estate,  the  lex  domicilii.  And  thus,  as  an  English  lawyer  humour- 
ously observes,  the  same  person  would,  by  the  same  court,  and  by  this  paradox  in 
the  law,  be  deemed  legitimate  as  to  the  real  estate  and  illegitimate  as  to  the  per- 
sonal—"  legitimate  as  to  the  mill,  illegitimate  as  to  the  machinery— born  in 
lawful  wedlock  as  to  the  barn,  but  a  bastard  as  to  the  grain  within  it. " 
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V.  Lord  Somerville,^ ihe  rule  as  above  settled,  was  declared, 
by  the  master  of  the  rolls,  to  apply  to  all  cases  where  the 
fact  of  the  domicil  was  not  in  dispute.  But  in  the  case 
o^  Curling  v.  Tliornton^  Sir  John  Nicholls  doubted  whether 
a  British  natural  born  subject  could  shift  Vx^  forum  origmis 
for  a  foreign  domicil,  in  complete  derogation  of  his  rights 
nnder  the  British  law ;  and  he  said,  it  must  be  at  least 
complete  and  total,  to  make  his  property  in  England  lia- 
ble to  distribution  according  to  the  foreign  law,  and  the 
party  must  have  declared  and  carried  his  intention  into 
full  effect.<= 


»  5  Vesei/, 750. 

^  2  Addams^  Rep.  14. 

e  The  inference  from  the  case  is,  that  the  English  property  of  British  subjects 
resident  abroad,  and  dying  there  intestate,  follows  the  course  of  distribution  direc- 
ted by  the  English  laws.  As  to  the  general  rule  that  the  disposition  and  distribu- 
tion of  personal  property,  are  governed  by  the  law  of  the  owner's  domicil  at  the 
time,  see  Sill  v.  Worswick,  1  H.  Blacks.  Rep,  C90.  Potter  v.  Brown,  5  East^s 
Rep.  130.  Stanley  V.  Barnes,  3  Hagg.  Eccle.  Rep.  373.  Story^s  Comm.  on 
the  Conflict  of  Laws,  p.  299.  391 — 398.  In  the  case  of  Sill  v.  Worswick,  Lord 
Loughborough  observed,  that  it  was  a  clear  proposition  of  every  country  in  the 
world,  where  law  had  the  semblance  of  science,  that  personal  property  had  no 
locality,  and  was  subject  to  the  law  of  the  country  where  the  owner  had  his  domi- 
cil. But  the  general  rule  is  subject  to  some  qualification  as  to  stocks  and  other 
property  which  may  be  required  to  be  transferred  in  the  mode  prescribed  by  local 
regulations.  Story,  ibid.  315,  316.  Erskine  in  his  Inslitutes,  b.  3.  tit.  9.  sec.  4. 
And  Pothier,  in  his  Cout  d'' Orleans,  c.  1.  sec.  2.  n.  23,  considered  that  interests  in 
public  stocks  or  local  companies,  &c.,  were  governed  by  the  lex  loci  rei  sites. 
But  they  are  now  clearly  subject,  like  other  personal  property,  to  the  law  of  the 
domicil.  Robertson  on  Personal  Succession,  p.  84,  85.  What  facts  constitute 
a  domicil  of  the  person,  has  been  a  question  frequently  discussed.  There  is  no 
fixed  or  definite  period  of  time  requisite  to  create  it.  The  residence,  to  ci-eate  it, 
may  be  short  or  long,  according  to  circumstances.  It  depends  on  the  actual  or 
presumed  intention  of  the  party.  It  is  said,  in  Moore  v.  Darrall,  4  Hagg.  Eccle. 
Rep.  346,  that  domicil  does  not  depend  on  residence  alone,  but  on  a  consideration 
of  all  the  circumstances  of  each  case.  The  domicil  may  be  in  one  state  and  the 
actual  residence  in  another.  19  Wendell,  11.  But  a  man  cannot  have  but  one 
domicil  for  the  purpose  of  succession.  A  person  being  at  a  place,  is  prima  facie 
evidence  that  he  is  domiciled  there ;  but  it  may  be  explained,  and  the  presumption 
rebutted.  The  place  where  a  man  carries  on  his  established  business,  or  profes- 
sional occupation,  and  has  a  home  and  permanent  residence,  is  his  domicil ;  and 
he  has  all  the  privileges,  and  is  bound  by  all  the  duties  flowing  therefrom.  Code 
C«>j^,  art.  103.  Tanner  v.  King,  11  Low.  Rep.  175.  It  is  the  home  of  the  party, 
the  place  of  his  principal  establishment,  which  constitutes  the  domicil.     The  defi- 
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5.  The  rule,  as  settled  in  England,  and  by  the  general 
usage  of  nations,  as  to  the  succession  and  distribution  of 
personal  property,  has  repeatedly  been  declared  to  con- 


njtion  of  a  domicil,  in  the  writings  of  the  jurists  generally,  is  taken  from  the  civil 
law.     In  eodem  loco  singulos  habere  domicilium  non  amhigitur,  ubi  quis  larem 
rerumque  ac  fortunaruni  suarum  summan  constituit,  unde  [r?(rs7;s]  non  sit  dis- 
ccssurus  si  nihil  avocet ;   unde  cum  profectus  est,  pere grinari  vidctur  ;   quod  si 
rediit, pere grinari  jam  destitit.     Code,  lib.  10.  tit.  3.9. 1.  7.     See  also  Dig.  50. 
1.  27.  1.     lb.  lib.  50.  tit.  16. 1.  203.     Though  his  family  reside  part  of  the  year  at 
another  place,  such  place  is  regarded  only  as  a  tempoiary  re.sidence,  and  the  home 
domicil  for  business  takes  away  the  character  of  domicil  from  the  other.     The 
original  domicil  of  the  party  always  continues  until  he  has  fairly  changed  it  for 
another.     There  must  be  intention  and  act  united,  to  effect  a  change  of  domicil. 
The  forum  originis,  or  domicil  of  nativity,  remains  until  a  subsequent  domicil  is 
acquired  animo  et  facto.     Somerville  v.  Somerville,  5  Vescy,  750.     Balfour  v. 
Scott,  cited  ibid.  p.  757.     In  this  last  case  the  domicil  of  birth  had  been  shifted  by 
election  and  residence  to  a  domicil  in  England  which  controlled  the  personal 
estate.     Case  of  Dr.  JMunroe,  5  Madd.  Ch.  Rep.  379.     Harvard  College  v.  Gore, 
5  Pick,  Rep.  370.     Case  of  James  Casey,  1  Ashmcad''s  Rep.  126.     A  woman 
on  marriage  takes  the  domicil  of  her  husband.     The  husband's  change  of  domicil 
changes  that  of  his  wife,  and  the  parent  also  possesses  the  power  of  changing  the 
domicil  of  his  infant  child  by  changing  his  own.     Under  the  English  settlement 
law,  minor  children  take  the  domicil  of  the  father,  and  if  the  mother  also,  being 
a  widow,  changes  her  domicil,  her  minor  children  change  theirs  also,  but  not  if 
she  acquires  a  new  domicil  by  re-marriage.   Cumner  v.  Milton,  2  Salk.Rep.  528. 
Woodend  v.  Paulspury,  2  Lord  Raym.  1473.     Freetown  v.  Taunton,  16  Mass. 
Rep.  52.      See  also  supra,  p.  227,  note,  on  the  right  of  the  surviving  parent, 
whether  father  or  mother,  to  transfer  the  domicil  of  the  minor  children,  if  done  in 
good  faith.     If  a  party  has  two  contemporary  domicils,  and  a  residence  in  each 
alternately,  of  equal  portions  of  time,  the  rule  which  Lord  Alvanley  was  inclined 
to  adopt  was,  that  the  place  where  the  party's  business  lay  should  be  considered 
his  domicil.     Lord  Thurlow,  in  Bruce  v.  Bruce,  2  Bos.  Sf  Pull.  229,  note.     3 
Vesey,  201, 202.    5  Ibid.  786—789.   See  1  Johns.  Cas.  366,  note,  and  4  Cowen's 
Rep.  516,  note,  for  a  collection  of  authorities  on  this  question  of  domicil.     See, 
also,  siipra,  vol.  i.  p.  74 — 81,  as  to  the  domicil  for  commercial  purposes,  and  in 
the  pur\'iew  of  the  law  of  nations.     Domicil  is  distinguished  by  the  various  situ- 
ations to  which  it  is  applied.     There  is  a  political,  a  civil,  and  a  forensic  domicil. 
There  is  a  domicil  arising  from  birth,  and  from  the  domestic  i-elations,  and  from 
election.    Bynk.  Qucest.  Jur.  Priv.  lib.  1.  ch.  16.    Henry  on  Foreign  Lata,  App. 
181 — 208.    Code  Napoleon,  No.  102 — 1 1 1.    Repertoire  de  Jurisprudence,  art. 
Domicile.      Toullier,  Droit  Civil  Francois,  tome  i.  p.  318.     Story's  Comm.  on 
the  Conflict  of  Laws,  c\i.  3.     Btirge's  Comm.  o?i  Colonial  and  Foreign  Laics, 
vol.  1.  ch.  2.  tit.  Domicile.     A  resident  and  inhabitant  mean  the  same  thing. 
But  inhabitancy  and  residence  do  not  mean  the  same  thing   as  domicil,  when 
the  latter  is  applied  to  successions  to  personal  estates  ;  but  they  mean  s.  fixed  and, 
permanent  abode,  a  dwelling-house  for  the  time  being,  as  contradistinguished 
from  a  mere  temporary  locality  of  existence.     Roosevelt  v.  Kellogg,  20  Johns. 
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stitute  a  part  of  the  municipal  jurisprudence  of  this  coun- 
try.* The  difficulty  has  been,  not  in  the  rule  itself,  but 
in  the  application  and  execution  of  it.  In  TojjJiam  v. 
CAopma^i'' it  was  said,  that  though  the  distribution  was  to 
be  according  to  the  laws  of  the  country  of  the  domicil  of 
the  intestate,  yet  that  his  debts  in  a  foreign  country  must 
be  collected  and  paid  according  to  the  law  of  that  coun- 
try. Administration  must  be  granted  where  the  debts 
were ;  for  an  administrator  has  no  power  beyond  the  juris- 
diction in  which  he  received  his  letters  of  administration  ; 
and  the  home  creditors  must  first  be  paid  before  the  ad- 
ministrator could  send  the  surplus  fund  to  the  country  of 
the  proper  domicil  of  the  intestate."^     Much  discussion 


jR.208.  Ch.  Walv/onh,  S  Wendell's  R.  140.  See  aho  i  Wendell,  603.  Resi- 
dence, combined  with  intenrion,  constitutes  a  domicil.  Whether  the  residence  be 
long  or  short  is  immaterial,  provided  the  intention  of  residence  is  wanting  in  the 
one  case  and  exists  in  the  other.  Code  Napoleon,  art.  103,  Touillier,  vol.  1. 
323.  art.  372.     Hennen  v.  Hennen,  12  Lou.  R.  190. 

*  Di.Kon  V.  Ramsay,  3  Crancli's  Rep.  319.  United  States  v.  Crosby,  7  Ibid. 
115.  Blane  v.  Drummond,  1  Brockenbrough's  R.  62.  Kerr  v.  Moon,  9  Wheaton, 
56.5.  Desesbats  v.  Berquier,  1  Binneys  Rep.  336.  Decouche  v.  Savatier,  3 
Johns.  Ch.  Rep.  210.  Holmes  v.  Remsen,  4  Ibid.  469,  470.  Dawes  v.  Boyles- 
ton,  9  Mass.  Rep.  337.  Harvy  v.  Richards,  1  Mason's  Rep.  408.  Crofton  v. 
Ilsley,  4  Greenleafs  Rep.  134.  Stent  v.  M'Leod,  2  M' Cord's  S.  C.  Ch.  Rep. 
354.  Story's  Comm.  on  the  Conflict  of  Laios,  p.  391—398.  402—411.  Leake 
V.  Gilchrist, 2  Dev.  N.  C.  Rep.73. 

b  1  Const.  Rep.  S.  C.  292. 

•^  The  general  rule  in  England  and  in  this  country  is,  that  letters  testamentary, 
or  of  administration,  granted  abroad,  give  no  authority  to  sue  or  be  sued  in 
another  jurisdiction,  though  they  may  be  sufficient  ground  for  new  probate  autho- 
rity. Tourton  v.  Flower,  3  P.  Wms.  369.  Lee  v.  Bank  of  England,  8  Vesey, 
44.  Sabin  v.  Oilman,  1  N.  H.  Rep.  193.  Goodwin  v.  Jones,  3  Mass.  Rep.  514. 
Riley  v.  Riley,  3  Day's  Rep.  74.  Morrell  v.  Dickey,  1  Johns.  Ch.  Rep.  153. 
Leake  v.  Gilchrist,  2  Dev.  N.  C.  Rep.  73.  Dangerfield  v.  Thurston,  20  Martin's 
Louis.  Rep.  232.  Kerr  v.  Moon,  9  Wheaton,  565.  Armstrong  v.  Lear,  12  Ibid. 
169.  Stor y's  Com.  on  the  Conflict  of  Laws,  T^.  422.  In  McNamarav.  Dwyer, 
7  Paio-e,  239,  the  chancellor  was  of  opinion  that  the  creditors  and  next  of  kin  were 
not  confined  in  their  remedies  against  an  executor  or  administrator  to  the  courts 
of  the  country  in  which  the  letters  testamentary  or  of  administration  were  granted. 
It  was  adjudged  that  the  court  of  chancery  had  jurisdiction  to  compel  a  foreign 
executor  or  administrator  to  account  for  the  trust  funds  which  he  received  abroad 
and  brought  with  him  into  the  states,  and  without  taking  out  letters  of  admin- 
istration in  New- York  on  the  estate  of  the  deceased.     But  the  assets  will  be  ap- 
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took  place  on  this  part  of  the  subject,  in  Harvey  v.  Rich- 
ards.^    It  was  held,  upon  a  masterly  consideration  of  the 


plied  and  distributed  according  to  the  laws  of  the  state  or  country  from  whom  ho 
derived  his  authority  to  administer.     It  is  held  in  other  cases  that  a  foreign  admin- 
istrator may  receive  payment  any  where,  and  give  an  acquittance.     Doohttle  v. 
Lewis,  7  Johns.  Ch.  Rep.  45.     Stevens  v.  Gaylord,  11  Mass.  Rep.  2.56.     Treco- 
thick  V.  Austin,  4  Mason's  Rep.  16.  33.     Atkins  v.   Smith,  2  Atk.  Rep.  63. 
Nisbet  V.  Stewart,  2  Dev.  and  Battle's  R.  24.     But  in  Vaughn  v.  Barrel,  5  Ver- 
mont  Rep.  333,  a  contraiy  doctrine  is  declared,  and  it  was  adjudged,  upon  full 
discussion,  that  an  administrator  appointed  in  another  state,  had  no  authority  to 
settle  and  discharge  a  debt  due  from  a  citizen  of  Vermont  to  his  intestate,  and 
that  such  discharge  would  bono  bar  to  an  action  for  the  debt  by  the  administrator 
appointed  in  Vermont.     Under  the  local  law  of  Pennsylvania,  letters  of  adminis- 
tration gi-anted  in  another  state  are  a  sufficient  authority  to  maintain  an  action  in 
that  state.     M'Culloch  v.  Young,  1  Binneifs  Rep.  63.     This  is  the  case  in  (Jhio. 
Statutes  of  Ohio,  1831.  p.  241.     8  Ohio  Rep.  228.     And  in  Tennessee  by  the 
statute  of  1809,  and  the  provision  is  commended  in  Smith  v.  Marry,  7  Yerger,  26, 
as  just  and  liberal.     But  foreign  executors  and  administrators  cannot  be  sued  in 
Tennessee,  as  such,  in  virtue  of  their  foreign  letters  testamentai^  or  of  administra- 
tion.    Allsup  v.  Allsup,  10  Yerger,  283.     But  in  the  Revised  Statutes  of  Penn- 
sylvania relating  to  orphans'  courts,  as  reported  in  January,  1831,  the  law  of 
Pennsylvania  was  recommended  to  be  made  to  agree,  in  this  particular,  with  the 
law  of  most  of  the  other  states.     In  Massachusetts  and  Ohio,  no  will  is  eftcctual 
to  pass  either  real  or  personal  estate,  unless  duly  proved  and  allowed  in  the  pro- 
bate court ;  and  the  probate  of  a  will  devising  real  estate  is  conclusive  as  to  the 
due  execution  of  the  will,  equally  as  it  is  of  a  will  of  personal  estate.     Mass. 
Revised  Statutes,  1835,  part  2.  tit.  3.  ch.  62.  sec.  20.     Swazey  v.  Blackman, 
8  Ohio  R.  1.     So,  the  probate  is  equally  conclusive  on  trials  at  law,  in  Maine, 
Connecticut,  and  Virginia;  (4  Greenleaf,  225.     5  Ibid.  494.     1  Day,  170. 
1  Leigh,  293,)  whereas  in  Pennsylvania,  the  probate  of  a  will  is  conclusive  as  to 
chattels,  and  only  prima  evidence  of  title  under  it  as  to  lands.     In  England,  the 
probate  is  evidence  of  the  will  as  to  chattels,  but  none  at  all  as  to  lands,  fur  the 
ordinary  has  no  jurisdiction  over  wills  as  to  lands.     The  confirmation  of  foreign 
letters  testamentary,  of  administration,  and  of  guardianship,  is  made  very  simple 
and  easy  in  Alabama  and  Indiana  by  their  statute  codes.     It  is  by  filing  with  the 
clerk  of  the  court  where  suit  is  brought,  the  same  authorities  or  authenticated 
copies  thereof     The  guardian  is  to  give  new  security,  as  well  as  file  a  copy  of 
the  appointment,  in  order  to  have  the  privilege  of  a  resident  guardian.     So,  in 
Virginia,  a  will  duly  authenticated  and  proved  in  another  state,  or  in  a  foreign 
country,  will  be  admitted  to  probate,  if  the  proof  abroad  be  such,  that  if  made  in 
Virginia,  it  would  have  been  admitted  to  proof,  as  a  will  of  chattels,  or  of  lands, 
as  the  case  may  be.     Ex  parte  Povall,  3  Lez^'/i's  i?e;?.  816.     In  Massachusetts 
and  Maine,  a  will  proved  and  allowed  in  any  other  state,  or  in  a  foreign  country, 
according  to  the  laws  of  such  state  or  country,  may  be  filed  and  recorded,  on  pro- 


a  1  Mason's  Ref.  403. 
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case,  that  whether  a  court  of  equity  would  proceed  to 
decree  an  account  and  distribution  according  to  the 
*433  lex  loci  rei  sitce,  or  direct  the  assets  to  be  *distributed 
by  the  foreign  tribunal  of  the  domicil  of  the  party, 
would  depend  upon  circumstances.  The  situs  rei,  as  well 
as  the  presence  of  the  parties,  conferred  a  competent 
jurisdiction  to  decree  distribution,  according  to  the  rule 
of  the  lex  domicilii ;  and  such  a  jurisdiction  was  sustained 
by  principles  of  public  law,  and  was  consistent  with  in- 
ternational policy.  The  court  was  not  bound,  at  all 
events,  to  have  the  assets  remitted  to  the  foreign  admin- 
istrator, and  to  send  the  parties  entitled  to  the  estate 
abroad,  at  great  expense  and  delay,  to  seek  their  rights 
in  a  foreign  tribunal.  Though  the  property  was  to  be 
distributed  according  to  the  lex  domicilii,  national  comity 
did  not  require  that  the  distribution  should  be  made 
abroad.  Whether  the  court  here  ought  to  decree  distri- 
bution, or  remit  the  property  abroad,  was  a  matter  of  ju- 
dicial discretion,  and  there  was  no  universal  or  uniform 
rule  on  the  subject. 

The  manner  and  extent  of  the  execution  of  the  rule 
were  well  discussed  and  considered,  in  the  supreme 
court  of  Massachusetts.*  A  person  was  domiciled  at 
Calcutta,  and  died  there  insolvent,  and  his  will  was  proved, 
and  acted  upon  there.  Administration  was  taken  out  in 
Massachusetts,  on  the  probate  of  the  will  in  the  East 
Indies  ;  and  assets  came  to  the  hands  of  the  adminis- 
trator  at   Boston,   suflScient  to  pay  a   claim   due  citi- 


ducing  an  authenticated  copy  to  the  judge  of  probate  of  any  county  in  which 
there  is  any  estate,  real  or  personal,  on  which  the  will  may  operate ;  and  the 
judge  is  to  hear  the  case  on  the  probate  of  the  will  on  giving  the  prescribed 
notice  of  the  time  and  place.  If  allowed,  it  is  to  be  filed  and  recorded,  and  to 
have  the  same  force  and  eifect  as  if  proved  in  the  usual  way  ;  and  letters  testa- 
mentary or  of  administration,  with  the  will  annexed,  are  to  be  granted.  Mass. 
Revised  Statutes  of  1835,  part  2.  tit.  4.  oh.  3.  Act  of  Maine,  1821. 
»  Dawes  v.  Head,  3  Pick.  Rep.  128. 
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zens  of  the  United  States,  and  a  judgment  debt  due  a 
British    subject  in  England ;  but   all   the    assets    were 
wanted,  to  be  applied,  in  the  course  of  administration,  by 
the  executor  at  Calcutta.     It  was  held,  that  the  adminis- 
trator here  was  only  ancillary  to  the  executor  in  India  ; 
and  the  assets  ought  to  be  remitted,  unless  he  was  com- 
pelled by  law  to  appropriate  them  here  to  pay  debts. 
It  was  not  decided  whether  he  was  compelled  to  pay 
here  ;  but  if  it  were  the  case,  it  would  only  be  the  Ameri- 
can creditors  ;  and  the  British  creditor  was  not  entitled 
to  come  here  and  disturb  the  legal  course  of  settlement 
of  the  estate  in  his  own  country.     If  there  were  no 
legal  claimants  with  us,  in  *the  character  of  credi-  *434 
tors,  legatees,   or  next  of  kin,   the  administrator 
would  be  bound  to  remit  the  assets  to  the  foreign  exe- 
cutor, to  be  by  him  administered  according  to  the  law 
of  the  testator's  domicil ;  and  if  any  part  of  the  assets 
were  to  be  retained,  it  would  form  an  exception  to  the 
general  rule,  growing  out  of  the  duty  of  every  govern- 
ment to  protect  its  own  citizens  in   the  recovery  of  their 
debts.     The  intimation  has  been  strong,  that  such  an 
auxiliary  administrator,  in  the  case  of  a  solvent  estate, 
was  bound  to  apply  the  assets  found  here  to  pay  debts 
due  here ;  and  that  it  would  be  a  useless  and  unreasonable 
courtesy,   to  send  the  assets  abroad,  and  the  resident 
claimant  after  them.     But  if  the  estate  was  insolvent, 
the  question  became  more  difficult.     The  assets  ought 
not  to  be  sequestered  for  the  exclusive  benefit  of  our  own 
citizens.     In  all  civilized  countries,  foreigners,  in  such  a 
case,  are  entitled  to  prove  their  debts,  and  share  in  the 
distribution.      The    court   concluded,    that   the   proper 
course  in  such  a  case  would  be,  to  retain  the  funds,  cause 
them  to  be  distributed  ])ro  rata,   according  to  our  own 
laws,  among  our  own  citizens,  having  regard  to  all  the 
assets,  and  the  ivhole  aggregate  amount  ofdeht  here  and  abroad, 
and  then  to  remit  the  surplus  abroad  to  the  principal  ad- 
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ministrator.  Such  a  course  was  admitted  to  be  attended 
with  delay  and  difficulty  in  the  adjustment;  but  it  was 
thought  to  be  less  objectionable,  than  either  to  send  our 
citizens  abroad  upon  a  forlorn  hope,  to  seek  for  fragments 
of  an  insolvent's  estate,  or  to  pay  them  the  whole  of 
their  debts,  without  regard  to  the  claims  of  foreign  cre- 
ditors.* 


^  In  the  case  ex  parte  Ryan,  {Newfoundland  Rep.  113,)  it  was  held,  that  in 
the  case  of  the  insolvency  of  two  branches  of  the  same  firm,  one  in  England,  and 
the  other  in  Newfovmdland,  the  property  in  each  country  was  exclusively  divis- 
able  among  the  creditors  who  trusted  the  branch  where  the  property  was  situated. 
The  supreme  court  of  Louisiana,  in  Gravillon  v.  Richards,  13  Louis.  R.  293, 
followed  the  Massachusetts  doctrine,  and  declared  that  it  was  competent  for  the 
courts  of  probates  in  Louisiana,  to  order  the  remission  of  funds  belonging  to  a 
foreigner  domiciled  in  Fi-ance,  but  dying  at  New-Orleans,  to  the  representatives 
in  France  authorized  to  receive  them,  and  that  policy  and  justice  required  such  a 
transmission,  inasmuch  as  the  creditors  were  in  France,  and  none  in  Louisiana. 
In  Davis  v.  Estey,  8  Pick.  Rep.  475,  it  was  held,  that  where  the  original  adminis- 
tration was  in  another  state,  and  that  in  Massachusetts  only  ancillary,  and  the 
estate  insolvent,  the  creditor  in  Massachusetts  was  only  entitled  to  a  pro  rata 
dividend,  though  the  assets  in  Massachusetts  were  sufficient  to  meet  his  demand. 
In  the  case  of  these  different  administrations,  each  is  deemed  so  far  independent 
^  of  the  others,  that  property  received  under  one,  cannot  be  sued  for  under  another, 
though  it  may  at  the  time  be  within  the  jurisdiction  of  the  latter.     Currie  v. 
Bircham,  1  Dowl.  4'  Ryl.  Rep.  35.     Nor  can  a  judgment  against  one,  furnish  a 
right  of  action  against  the  other ;  for  in  contemplation  of  law,  there  is  no  pri- 
ority between  them.     Lightfoot  v.  Bickley,  2  Rawle's  Rep.  431.     Story  on  the 
Conflict  of  Laivs,  p.  434.  436,  437.     In  Mothland  v.  Wiseman,  3  Penn.  Rep. 
185,  the  subject  was  well  discussed.     It  was  held,  that  the  liability  of  the  ad- 
ministrator to  account,  and  his  title  to  the  assets,  was  commensurate  only  with 
the  jurisdiction  of  the  authority  that  appointed  him,  and  the  trust  was  in  exclu- 
sion of  foreign  intei-ference,  and  was  regulated  by  the  law  of  the  loci  rei  sites. 
This  principle  was  indispensable  to  the  protection  of  the  resident  or  domestic 
creditors,  who  were  not  to  be  sent  abroad  to  assert  their  claims  in  foreign  courts, 
so  long  as  there  were  assets  within  the  control  of  the  domestic  administration* 
The  foreign  courts  might  impair  the  pi-iorities  allowed  by  the  domestic  law,  or 
bar  claims  by  shorter  statutes  of  limitation.     The  intestate's  effects  were  to  be 
collected  and  administered  under  the  authority  of  the  local  jurisdiction,  in  which 
they  were  at  his  death,  and  with  the  permission  to  foreign  creditors  to  participate 
in  proportion  to  their  debts,  respect  being  had  to  the  aggregate  of  the  estate  and 
debts,  whether  foreign  or  domestic.     If  there  be  no  domestic  claimants,  or  they 
be  satisfied,  then  the  local  auxiliai-y  administrator  is  to  remit  the  assets,  when 
collected,  to  the  primary  administrator  at  the  place  of  the  intestate's  domicil, 
and  to  whom  they  rightfully  belong  for  administration.     This  is  not  the  case  as 
£0  executors,  whose  title,  flowing  from  the  will,  ejctends  to  the  assets  wherever 
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A  difficult  question  on  the  subject  of  the  distribution  of 
the  property  of  intestates,  arose  in  the  K.  B.  in  England, 


found.  The  opinions  of  the  Ch.  J.  in  this  case,  and  in  the  case  of  Miller's  Estate, 
3  Rau-le,  312,  are  drawn  with  much  precision  and  force ;  and  the  general  Ameri- 
can rule  from  these  Pennsylvania  cases,  and  from  decisions  in  Massachusetts  and 
South  Carolina,  seems  to  be,  (and  Mr.  Justice  Story,  in  his  Commentaries  on  the 
ConjUct  of  Laics,  p.  423,  comes  to  the  same  couclusion,  and  see,  also,  supra,  p. 
420,)  that  the  new  administration  is  made  subservient  to  the  rights  of  creditors, 
legatees,  and  distributees,  resident  within  the  country  ;  and  that  the  residuum  was 
transmissible  to  the  foreign  country  only  when  the  final  account  had  been  settled 
in  the  jJroper  domestic  tribunal,  upon  the  equitable  principles  adopted  in  its  laws. 
Some  of  the  authorities  above  referred  to,  speak  of  the  domestic  legatees  and  dis- 
tributees as  being  entitled,  after  creditors,  to  have  their  claims  satisfied  out  of  the 
assets  arising  within  the  authority  of  the  ancillary  administrator ;  but  other  cases, 
as  Richards  v.  Dutch,  8  Mass.  Rep.  500,  Dawes  v.  Boyleston,  9  Ibid.  387,  and 
Stevens  v.  Gaylord,  11  Ibid.  257,  held,  that  they  are  to  resort  to  the  primary  ad- 
ministration abroad,  where  the  residuary  assets  are  to  be  transmitted.  The  case 
of  the  Heirs  of  Porter  v.  Heydock,  6  Vermont  Rep.  374,  followed  the  principle 
declared  in  the  cases  of  Dawes  v.  Head,  and  Harvey  v.  Richards,  and  decided, 
that  it  appertained  to  the  courts  in  Vermont,  when  the  ancillary  administration  was 
granted  there,  to  settle  and  adjust  the  accounts  of  the  administrator  ;;ouching  as- 
sets received  in  Vermont;  and  that  it  was  discretionary  in  them  to  order  distri- 
bution in  Vermont,  or  remit  the  eftects  to  the  place  of  the  principal  administra- 
tion for  that  purpose.  It  rested  on  courtesy  and  expediency  alone,  and  it  is  the 
usual  course  to  remit  them ;  but  it  will  not  bo  adopted  when  the  rights  of  those 
entitled  to  the  estate  would  be  endangered  by  it. 

The  Massachusetts  Revised  Statutes  of  1835,  part  2.  tit.  4.  ch.  70.  sec  21 — 26, 
have  finally  settled  this  question  in  that  state.  They  direct,  that  if  administration 
be  taken  out  on  the  estate  of  a  person  who  was  of  another  state,  or  a  foreigner,  the 
estate  afterpayment  of  debts,  should  be  disposed  of  according  to  his  will,  if  validly 
made  according  to  the  law  of  Massachusetts.  If  no  will,  the  real  estate  descends 
according  to  the  law  of  that  state,  and  his  personal  estate  is  to  be  distributed  ac- 
cording to  the  law  of  his  domicil,  after  the  payment  of  all  debts  for  which  he  was 
liable  in  that  state.  The  residue  may  be  thus  distributed  by  the  probate  court  in 
which  the  estate  is  settled,  or  it  may  be  transmitted  to  the  executor  or  administra- 
tor, if  any,  in  the  place  of  the  deceased's  domicil,  to  be  there  disposed  of,  as  the 
court,  under  the  circumstances  of  the  case,  shall  think  best.  If  the  deceased  died 
insolvent,  his  estate  in  Massachusetts  is  to  be  disposed  of  as  far  as  practicable 
equally  among  his  ci'editors  there  and  elsewhere.  His  estate  is  not  to  be  trans- 
mitted to  the  foreign  executor,  or  administrator,  until  the  domestic  creditors  had 
received  their  just  proportion  of  all  the  estate,  wherever  found,  and  applicable  to 
the  payment  of  common  creditors  ;  and  the  domestic  creditors  are  to  receive  their 
just  proportion  before  any  other  creditor  shall  be  paid  out  of  the  assets.  After  the 
domestic  creditors  have  so  received  their  just  proportion,  other  creditors,  who 
prove  their  debts,  may  then  receive  their  proportion ;  but  no  one  is  to  receive  more 
than  would  be  due  to  him,  if  the  whole  was  to  be  divided  rateably  among  all  the 
creditors.     The  balance,  if  any,  to  be  transmitted  as  aforesaid. 
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in  1767,  in  the  case  of  The  King  v.  Hay.''  A 
*435  father  and  his  *oniy  daughter  perished  at  sea,  in 

the  same  vessel,  and  in  one  catastrophe,  and  a  ques- 
tion suggested  by  the  case  was,  who  took  under  the 
statute  of  distributions.  If  the  father  died  first,  the  per- 
sonal estate  would  have  vested  in  the  daughter,  and,  by 
her  death,  in  her  next  of  kin,  who,  on  the  part  of  the 
mother,  was  a  different  person  from  the  next  of  kin  on 
the  part  of  the  father.  The  right  to  succeed  depended 
upon  the  fact  which  person  died  first,  and  that  fact  could 
not  possibly  be  known,  as  the  vessel  perished  at  the  same 
time.  It  was  said  to  be  the  rule  of  the  civil  law,  to  found 
its  presumptions  on  the  relative  strength,  arising  from  the 
difference  of  age  and  sex  of  two  persons  ;  but  these  pre- 
sumptions were  shifting  and  unstable.  The  court  did 
not  decide  the  question.  The  arguments  on  each  side 
were  equally  ingenious  and  inconclusive.  Lord  Mans- 
field recommended  a  compromise,  as  he  said  there  was 
no  legal  principle  on  which  he  could  decide  it.  The 
same  question  arose  again  in  the  prerogative  court,  in 
1793,  in  Wright  v.  Sarmuda.^  The  husband,  wife  and 
children,  all  perished  together,  in  a  vessel  which  found- 
ered at  sea ;  and  Sir  William  Wynne,  after  a  long  and 
learned  discussion,  held  it  to  be  the  most  rational  pre- 
sumption, that  all  died  together,  and  that  none  could 
transmit  rights  to  another.  So,  again,  in  Taylor  v.  Dip- 
lock,  in  1815'=,  in  a  like  case,  Sir  John  Nicholl  assumed, 
that  the  parties  (who  were  husband  and  wife)  perished 


In  Kentucky,  the  law  of  the  domicil  of  the  intestate  is  not  regarded  as  to  the 
succession  to  moveable  property,  so  far  as  his  creditors  in  that  state  are  con- 
cerned. The  administration  for  the  benefit  of  creditors  is  regulated  by  the  lex 
loci  rei  sifce.     Wanen  v.  Hall,  6  Dana,  452. 

a  1  Blacks.  Reji.  640. 

*>  2  Phillimore,  266.  n.  Afterwards,  in  Calvin  v.  Procurator  General,  1  Hagg. 
Eccl.  Rep.  350,  Sir  John  Nicholl  held  the  presumption  of  law  in  such  a  case  to 
be,  that  the  husband  survived. 

<^  2PJiillimore,261. 
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at  the  same  moment ;  and  he  could  not  decide  on  any 
survivorship  in  the  case,  and  consequently  granted  ad- 
ministration to  the  representatives  of  the  husband.*  The 
English  law  has  hitherto  waived  the  question,  and,  per- 
haps prudently,  abandoned  as  delusive,  all  those  inge- 
nious and  refined  distinctions  which  have  been  raised  on 
this  vexed  subject  by  the  civihans.  The  latter  draw 
their  conclusions  from  a  tremulous  presumption  rest- 
ing on  the  dubious  point,  which  *of  the  parties,  at  *43G 
the  time,  under  the  difference  of  age  or  sex,  or  of 
vigour  and  maturity  of  body,  and  quickness  and  presence 
of  mind,  was  the  most  competent  to  baffle  and  retard  the 
approaches  of  death.'' 


»  So,  also  in  the  case  of  Murray,  in  the  English  prerogative  court,  1  Curt. 
596,  the  husband,  wife  and  child  perished  together  by  shipwreck,  and  adminis- 
tration was  gremted  on  the  husband's  effects,  as  of  a  widower. 

*>  This  curious  question  was  much  discussed  in  the  civil  law,  and  the  presump- 
tion as  to  which  was  the  longest  liver,  vibrated  bouveen  parent  and  child,  accord- 
ing to  circumstances.  {Dig.  hb.  34.  tit.  5.  eh.  10.  sec.  1  and  4,  and  23,  24,  de 
Comviorientibus.)  It  was  also  very  ingeniously  and  elaborately  handled  in 
Causes  Celebres,  tome  iii.  p.  412 — 432 ;  and  a  number  of  cases  cited.  The 
decisions  had  not  been  steady  or  consistent.  M.  Talon,  the  eloquent  avocat 
general,  took  a  distinguished  lead  in  the  discussions.  The  ancient  French  juris- 
prudence had  nothing  fixed  on  the  subject,  and  continued  floating  and  uncertain, 
with  a  vei7  shifting  presumption  in  favour  of  one  or  another  person,  according  to 
age  and  sex,  and  manner  of  the  death,  until  the  law  was  reduced  to  certainty  by 
the  Code  Napoleon.  (TouUier,  Droit  Civil  Francais,  tome  iv.  No.  76.)  By 
the  Code  Napoleon,  No.  720,  721,  722,  and  by  the  Civil  Code  of  Louisiana, 
No.  930 — 933,  which  has  adopted  the  same  provision,  when  two  of  the  next  of 
kin  perish  together,  without  it  being  possible  to  be  known  which  died  first,  the 
presumption  of  survivorship  is  determined  by  circumstances.  If  the  parties  were 
both  under  fifteen  years  of  age,  the  eldest  shall  be  presumed  to  have  survived. 
If  above  sixty,  the  youngest  shall  be  presumed  to  have  survived.  If  they  were 
between  the  age  of  fifteen  and  sixty,  and  of  different  sexes,  the  male  shall  be  pre- 
svuned  to  have  been  the  survivor,  provided  the  ages  were  vnthin  a  year  of  each 
other.  If  of  the  same  sex,  then  the  youngest  of  the  t\vo  is  presumed  to  have 
survived. 

The  cases  on  this  difficult  subject  in  the  jurisprudence  of  the  civil  law,  of  the 
continental  nations  of  Europe,  and  of  England,  are  collected  and  stated  in 
Surge's  Com.  on  Colonial  and  Foreign  Laws,  vol.  iv.  p.  11 — 29.  The  case  of 
Pell  v.  Ball,  on  the  same  subject,  recently  occurred  in  the  court  of  chancery  in 
South  Carolina,  and  was  decided  in  January,  1840.     The  husband  and  wife  both 
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perished  with  many  others  in  the  dreadful  destruction  of  the  steamer  Palaski  by 
explosion  of  a  boiler  in  the  night  of  June  1 4th,  1838,  on  her  passage  from  Charles- 
ton to  New-York.  The  wife  (Mrs.  Ball)  was  seen  ahve  on  the  wreck  for  a  short 
time  after  the  explosion,  but  the  husband  was  not  seen  after  the  explosion. 
Chancellor  Johnston  decided  upon  that  fact  in  favour  of  the  survivorship  of  the 
wife.  There  was  a  ground  of  probability  founded  upon  positive  proof  of  that  fact, 
superior  to  any  thing  founded  on  arbitrary  presumptions,  and  the  decision  was 
ao  doubt  logical  and  correct. 


LECTURE  XXXVm.  A 


OF    TITLE    TO    PERSONAL    PROPERTY    BY    GIFT. 

Title  to  personal  property  arising  from  transfer  by 
act  of  the  party,  may  be  acquired  by  gift,  and  by  contract. 

There  has  been  much  discussion  among  the  writers  on 
the  civil  law,  whether  a  gift  was  not  properly  a  contract, 
inasmuch  as  it  is  not  perfect  without  delivery  and  accept- 
ance, which  imply  a  convention  between  the  parties.  In 
the  opinion  of  Toullier,^  every  gift  is  a  contract,  for  it  is 
founded  on  agreement ;  while,  on  the  other  hand,  Puffen- 
dorf  had  excluded  it  from  the  class  of  contracts,  out  of 
deference  to  the  Roman  lawyers,  who  restrained  the  de- 
finition of  a  contract  to  engagements  resulting  from  ne- 
gotiation. Barbeyrac,  in  his  notes  to  Puffendorf,^  insists, 
that,  upon  principles  of  natural  law,  a  gift  inter  vivos,  and 
which  ordinarily  is  expressed  by  the  simple  term  gift,  is 
a  true  contract;  for  the  donor  irrevocably  divests  himself 
of  a  right  to  a  thing,  and  transfers  it  gratuitously  to  an- 
other, who  accepts  it ;  and  which  acceptance,  he  ration- 
ally contends,  to  be  necessary  to  the  validity  of  the  trans- 
fer. The  English  law  does  not  consider  a  gift,  strictly 
speaking,  in  the  light  of  a  contract,  because  it  is  voluntary, 
and  without  consideration  ;  whereas  a  contract  is  defined 


a  Droit  Civil  Francais,  tome  \.    Des  Donations  enire  Vif's, sec.  4, 5. and  n.  1. 
'^  Droit  des  Gens,  liv.  v.  cli.  3.  sec.  10.  n.  6. 
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to  be  an  agreement  upon  sufficient  consideration  to  do  or 
not  to  do,  a  particular  thing.^  And  yet  every  gift  which 
is  made  perfect  by  delivery,  and  every  grant,  are  exe- 
cuted contracts;  for  they  are  founded  on  the  mutual  con- 
sent of  the  parties,  in  reference  to  a  right  or  interest  pass- 
ing between  them. 

There  are  two  kinds  of  gifts ;  1.  Gifts,  simply  so  called, 
or  gifts  inter  vivos,  as  they  were  distinguished  in  the  civil 
law;  2.  Gifts  causa  mortis,  or  those  made  in  apprehension 
of  death.  The  rules  by  v^'hich  they  are  governed  are  dif- 
ferent, and  quite  distinct,  and  they  were  taken  from  the 
Roman  law. 

I.  Gifts  inter  vivos  have  no  reference  to  the  future,  and 
go  into  immediate  and  absolute  effect.  Delivery  is  essen- 
tial, both  at  law  and  in  equity,  to  the  validity  of  a  parol 
gift  of  a  chattel  or  chose  in  action ;  and  it  is  the  same 
whether  it  be  a  gift  inter  vivos,  or  causa  mortis.^  Without 
actual  delivery,  the  title  does  not  pass.  A  mere  inten- 
tion, or  naked  promise  to  give,  without  some  act  to  pass 
the  property,  is  not  a  gift.  There  exists  the  locus  jpceni- 
tenticE,  so  long  as  the  gift  is  incomplete,  and  left  imperfect 
in  the  mode  of  making  it ;  and  a  court  of  equity  will  not 
interfere  and  give  effect  to  a  gift  left  inchoate  and  imper- 
fect.*^ The  necessity  of  delivery  has  been  maintained  in 
every  period  of  the  English  law.  Donatio  jjerficitur  pos- 
sessione  accipientis,  was  one  of  its  ancient  maxims.**     The 


a  2  Blacks.  Comm.  442. 

•>  Irons  V.  Smallpiece,  2  Barnw.  <^  Aid.  551.  Bunn  v.  Markham,  7  Taunt. 
Rep.  227.  Biyson  v.  Brownrigg,  9  Vesey,  1.  Antrobus  v.  Smith,  12  Ibid.  39. 
Hooper  v.  Goodwin,  1  Swanst.  Rep.  435. 

"=  Antrobus  v.  Smith,  12  Vesey,  39.  Pennington  v.  Gittings,  2  Gill.  8f  Johns. 
208. 

^  Jenk.  Cent.  109,  case  9.  Bracton,  de  acquirendo  rerum  Dominio,  lib.  2. 
15,  16.  In  South  Carolina,  it  is  declared  by  statute  in  1830,  that  no  parol  gift 
of  any  chattel  shall  be  valid  against  subsequent  creditors,  purchasers,  or  mort- 
gagees, except  where  the  donee  is  separate  and  apart  from  the  donor,  and  actual 
possession  delivered  at  the  time  and  continued  in  the  donee  and  his  represent- 
atives. 
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subject  of  the  gift  must  be  certain,  and  there  must  be  the 
mutual  consent  and  concurrent  will  of  both  parties.  It 
is,  nevertheless,  hinted  or  assumed,  in  ancient  and  modern 
cases,*  that  a  gift  of  a  chattel,  by  deed  or  writing,  might 
do  without  delivery  ;  for  an  assignment  in  writing 
would  be  tantamount  *to  delivery.  But  in  Cotteen  *439 
V.  Missing,^  a  letter  to  executors,  expressing  a  con- 
sent that  a  specific  sum  of  money  be  given  to  a  donee, 
was  not  a  sufficient  act  in  writing  ;  and  it  was  held  not 
to  be  a  gift  of  so  much  money  in  their  hands,  because  the 
consent  was  not  executed  and  carried  into  effect,  and  a 
further  act  was  wanting  in  that  case  to  pass  the  money. 
The  vice-chancellor  held,  that  money  paid  into  the  hands 
of  B.,  for  the  benefit  of  a  third  person,  was  countermand- 
able,  so  long  as  it  remained  in  the  hands  of  B."=  A  parol 
promise  to  pay  money  as  a  gift  is  not  binding,  and  the 
party  may  revoke  his  promise  f  and  a  parol  gift  of  a  note 
from  a  father  to  a  son,  was  held  not  to  be  recoverable 
from  the  executors  of  the  father.® 

Delivery,  in  this,  as  in  every  other  case,  must  be  ac- 
cording to  the  nature  of  a  thing.  It  must  be  an  actual 
delivery,  so  far  as  the  subject  is  capable  of  delivery.  It 
must  be  secundum  suhjectam  materiam,  and  be  the  true  and 
effectual  way  of  obtaining  the  command  and  dominion  of 
the  subject.  If  the  thing  be  not  capable  of  actual  deliv- 
ery, there  must  be  some  act  equivalent  to  it.  The  donor 
must  part,  not  only  with  the  possession,  but  with  the  do- 
minion of  the  property.^  If  the  thing  given  be  a  cliose  in 
action,  the  law  requires  an  assignment,  or  some  equiva- 


«  Flower's  case,  Noy^s  Rep.  67.  Irons  v.  Smallpiece,  2  Barnw.  Sf  Aid.  551. 
Came  v.  Marley,  2  Yerger's  Tenn.  Rep.  582. 

^  1  Maddock's  Ch.  Rep.  176. 

<^  1  Dyer,  49,  a.  S.  P. 

"*  Pearson  v.  Pearson,  7  Johns.  Rep.  26. 

«  Fink  V.  Cox,  13  Jolms.  Rep.  145.  Pitts  v.  Mangum,  2  Bailey's  S.  C.  Rep, 
588.  S.  P. 

f  Hawkins  v.  Blewitt,  2  Esp.  Rep.  GG3.     Noble  v.  Smith,  2  Jolms.  Rep.  52- 
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lent  instrument,  and  the  transfer  must  be  actually  exe- 
cuted. Therefore,  where  a  donor  expressed  by  letter  his 
intention  of  relinquishing  his  share  of  an  estate,  and  di- 
rected the  preparation  of  a  release  of  the  personal  estate, 
and  he  died  before  it  was  executed,  it  was  held,  that 
his  intention,  not  being  perfected,  did  not  amount  to  a 

gift.- 
*440  *When  the  gift  is  perfect,  by  delivery  and  ac- 
ceptance, it  is  then  irrevocable,  unless  it  be  preju- 
dicial to  creditors,  or  the  donor  was  under  a  legal  inca- 
pacity, or  was  circumvented  by  fraud.  A  pure  and  per- 
fect gift  i7ite7-  vivos  was  also  held  by  the  Roman  law  to  be 
in  its  nature  irrevocable ;  and  yet  in  that  law  it  was  never- 
theless revocable  for  special  reason,'  such  as  extreme  in- 
gratitude in  the  donee,  or  the  unexpected  birth  of  a  child 
to  the  donor,  or  when  sufficient  property  was  not  left 
with  the  donor  to  satisfy  prior  legal  demands.*"  The 
English  law  does  not  indulge  in  these  refinements,  though 
it  controls  gifts  when  made  to  the  prejudice  of  existing 
creditors. 

By  the  statutes  of  50  Ed.  III.,  ch.  6,  and  3  Hen.  VII. 
ch.  4,  all  fraudulent  gifts  of  goods  and  chattels  in  trust 
for  the  donor,  and  to  defraud  creditors,  were  declared 
void ;  and  by  the  statute  of  13  Eliz.  ch.  5,  gifts  of  goods 
and  chattels,  as  well  as  of  lands,  by  writing  or  otherwise, 
made  with  intent  to  delay,  hinder,  and  defraud  credi- 
tors, were  rendered  void,  as  against  the  person  to  whom 
such  fraud  would  be  prejudicial.  But  the  statute  ex- 
cepted from  its  operation,  estates  or  interests  in  lands 
or  chattels  conveyed  or  assured  bona  fide  and  upon  good 
consideration,  without  notice  of  any  fraud  or  collusion. 


"  Hooper  V.  Goodwin,  1  Swanst.  Rep.  486.  Picot  v.  Sanderson,  1  Devereux's 
N.  C.  Rep.  309.  S.  P. 

•>  Code,  lib.  8.  tit.  56.  De  Revocandis  -Donationibtis,  1.  10.  Ibid.  1.  S. 
Code,  lib.  3.  tit.  29.  Dc  inofficiosis  Donaiionibus.  Puff-  Droit  des  Gens,  par 
Barbeyrac,  tome  ii.  43,  n. 
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The  statute  of  27  Eliz.  ch.  4,  was  made  against  fraudu- 
lent conveyances  of  lands  to  defeat  subsequent  hona  fide 
purchasers,  and  it  applies  in  favour  of  subsequent  pur- 
chasers for  a  valuable  consideration,  even  in  cases  of  fair 
voluntary  conveyances,  provided  they  were  purchasers 
without  notice  of  the  voluntary  conveyance.^  These 
statutes  have  been  re-enacted  in  New-York,  and  with  in- 
creased checks  ;^  and  doubtless  the  principle  in  them, 
though  they  may  not  have  been  formally  or  substantially 
re-enacted,  prevails  throughout  the  United  States.<=  All 
the  doctrines  of  the  courts  of  law  and  equity,  concerning 
voluntary  settlements  of  real  estates,  and  the  pre- 
sumptions of  fraud  arising  from  them,  *are  applica-  *441 
ble  to  chattels  ;  and  a  gift  of  them  is  equally  frau- 


8  Vide  infra,  vol.  4.  p.  463. 

b  N.  Y.  Revised  Statutes,  vol.  ii.  p.  135.  sec.  1 ;  Ibid.  vol.  ii.  p.  137.  sec.  1.  3. 
The  provision  applies  equally  to  every  species  of  transfer,  and  to  things  in  action, 
and  to  every  charge  upon  lands,  goods,  or  things  in  actioii ;  and  not  only  in  favour 
of  creditors  and  purchasers,  but  in  favour  of  the  heirs,  successors,  personal  repre- 
sentatives, and  assignees,  who  represent  them.  It  is  even  made  a  misdemeanor 
to  be  a  party  or  privy  to  any  conveyance  or  assignment  of  any  interest  in  goods  or 
things  in  action,  as  well  as  in  lands,  with  intent  to  defraud  prior  or  subsequent  pur- 
chasers, or  to  delay,  hinder,  or  defraud  creditors,  or  other  persons.  Ibid.  vol.  ii. 
p.  690.  sec.  3.  In  Louisiana  it  is  held,  that  the  right  of  a  creditor  to  attack  a 
sale  as  fraudulent,  made  by  his  debtor  to  a  third  person,  depends  on  his  showing 
he  was  a  creditor  before  the  date  of  the  act.  Lopez  v.  Bergel,  12  Louis.  R.  197. 
This  rule,  I  should  think,  was  rather  too  strict  for  all  cases. 

The  statute  in  Connecticut  against  fratidulent  co7iveyances,  is  distinguished 
for  its  simplicity,  precision,  and  brevity.  It  declares  that  all  fraudulent  convey- 
ances of  lands  or  chattels,  and  all  bonds,  suits,  judgments,  executions,  and  con- 
ti'acts,made  with  intent  to  avoid  any  debt  or  duty,  are  utterly  void,  as  against  the 
persons  whose  debt  or  duty  is  endeavoured  to  be  avoided.  Revised  Statutes  of 
Connecticut,  1821,  p.  247.  The  Ohio  statute  of  1810,and  the  statute  of  Illinois, 
of  1827,  make  all  such  conveyances  equally  void,  as  against  creditors  and  pur- 
chasers. 

<=  In  Cadogan  v.  Kcnnett,  Coiop.  434,  Lord  Mansfield  observed,  that  the  prin- 
ciples and  rules  of  the  common  law,  were  as  strong  against  fraud  in  every  shape, 
as  the  statutes  of  13  and  27  Eliz. ;  and  those  statutes  are  considered  as  only  de- 
claratory of  the  principles  of  the  common  law.  Marshall,  Ch.  J.,  in  Hamilton  v. 
Russell,  1  Cranch,  316,  to  the  same  point.  Lord  Coke  considered  the  statute 
of  13  Eliz.  as  declaratory  of  the  common  law.  Co.  Litt.  76.  a.  290.  b.  It  pro- 
fesses to  be  so.  In  North  Carolina,  by  act  of  1806,  all  gifts  of  slaves  are  void, 
unless  in  writing,  signed  by  the  donor,  and  attested  by  one  subscribing  witnese,  and 
proved  or  acknowledged,  and  registered  within  one  year. 
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dulent  and  void  against  existing  creditors.*  Voluntary 
settlements,  whether  of  lands  or  chattels,  even  upon  the 
wife  and  children,  are  void  in  these  cases,  and  the  claims 
of  justice  precede  those  of  affection.^  The  English  cases 
were  extensively  reviewed  and  considered,  in  the  case 
of  Reade  v.  Liv'mgston  ;^  and  the  doctrine  of  that  case 
was,  that  a  voluntary  settlement,  by  a  person  indebted 
at  the  time,  was  fraudulent  and  void,  as  to  existing  credi- 
tors. The  conclusion  in  that  case  was,  that  if  the  party 
be  indebted  at  the  time  ofthe  voluntary  settlement,  it  is  pre- 
sumed to  be  fraudulent  in  respect  to  such  antecedent  debts, 
and  that  the  presumption  did  not  depend  upon  the  amount 
of  the  debts,  or  the  extent  of  the  property  in  settlement,  or 
the  circumstances  of  the  party.  There  is  no  such  line  of 
distinction  set  up  or  traced  in  any  of  the  cases.  The  at- 
tempt would  be  embarrassing,  if  not  dangerous  to  the 
rights  of  creditors,  and  prove  an  inlet  to  fraud.  The 
principle  had  not  only  been  previously  established  in  the 
state  of  Nev/-Jersey,<^but  it  has  since  been  recognized  by 
the  supreme  court  of  New-York,^  and  by  the  supreme 


*  Bayard  v.  Hoffman,  4  Johns.  Ck.  Rep.  450. 

''  This  sentiment  is  strongly  inculcated  and  sententiously  expressed  by  Cicero, 
{De  Off.  1.  14.)  Videndnm  est  igitur,  nt  ea  Uberalitate  utamur,  qua  prosit 
amicis,  noceat  ncmini.  Nihil  est  enim  liberale,  quod  non  idem  justum.  But 
settlements  of  personal  estates  are  held,  in  England,  not  to  be  within  27  Eliz. 
ch.  4  ;  and  a  voluntary  settlement  of  them  by  persons  not  indebted  at  the  time, 
is  good  against  a  subsequent  purchaser  for  a  valuable  consideration.  1  Sim.  Sf 
Stu.  315.  And  in  Bohn  v.  Headley,  7  Harr.  Sf  Johns.  257,  it  was  held,  that  a 
gift  of  chattels  by  a  father,  not  indebted  at  the  time,  to  his  child,'by  deed,  with  a 
provision  that  the  donor  was  to  retain  possession  and  use  for  life,  was  valid 
under  13  Eliz.,  and  also  at  common  law,  and  good  against  a  subsequent  pur- 
chaser. A  gift  of  a  particular  chattel,  though  the  giver  be  at  the  time  indebted 
more  than  he  is  worth,  has  been  held  to  be  only  presumptive  evidence  of  fraud, 
and  not  necessarily  void.     Toulmin  v.  Buchanan,  1  Stewart's  Ala.  Rep.  67. 

<:  Z  Johns.  Ch.Rep.4Sl. 

d  Den  v.  De  Hart,  1  Halsted's  Rep.  450. 

e  Jackson  v.  Seward,  5  CoweiCs  Rep.  67.  The  doctrine  ofthe  case  of  Jack- 
son V.  Seward,  as  settled  in  the  court  of  errors,  in  8  Coicen's  Rep.  406,  is  not 
pressed  to  the  severe  extent  of  holding  a  voluntary  conveyance  absolutely  void, 
though  there  be  a  small  indebtedness  at  the  time.    It  is  only  so  under  certain 
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court  of  the  United  States;  and  it  prevails  equally  in 
several  of  the  other  states.^     A  voluntary  conveyance,  if 


circumstances.  The  question  is  one  of  fraud,  in  fact,  for  a  jury.  See,  also,  to 
the  same  point,  Jackson  v.  Peck,  4  WendelVs  Rep.  300.    Hopkirk  v.  Randolph, 

2  Brockenhough,  132.  Van  Wyck  v.  Seward,  6  Paige,  62.  The  rule  in  Ver- 
mont and  Pennsylvania  is  to  the  same  effect ;  and  indebtedness,  at  the  time  of 
the  voluntary  settlement,  is  only  presumptive  evidence  of  fraud,  and  the  conclu- 
sion will  depend  upon  the  amount  of  the  debt,  and  the  estate  of  the  settler,  and 
other  circumstances.  Brackett  v.  Waite,  4  Vermont  Rep.  389.  Chambers  v. 
Spencer,  5  Watts,  404.  Posten  v.  Posten,  4  Wharton,  27.  In  Van  Wyck  v. 
Seward,  Chancellor  Walworth  held,  that  if  a  parent  makes  an  advancement  to 
his  child,  and  honestly  and  fairly  retains  in  his  hands  sufficient  property  to  pay 
all  his  existing  debts,  the  child  will  not  be  bound  to  i-efund,  even  though  the 
parent  does  not  pay  his  debts  existing  at  the  time  of  the  advancement.  A  volun- 
tary conveyance  is  not  per  se  fraudulent,  even  as  against  creditors  to  whom  the 
grantor  was  indebted  at  the  date  thereof.  Bank  of  U.  S.  v.  Housman,  6  Paige, 
R.526. 

*  Sexton  V.  Wheaton,  8  Wheat  on,  229.  Hinde  v.  Longworth,  II  Hid.  199. 
Thompson  v.  Dougherty,  12  Serg.  4'  Ravde,  448.  Parker  v.  Procter,  9  Mass. 
Rep.  390.  Bennet  v.  Bedford,  11  Ibid.  421.  Mescrve  v.  Dyer,  4  Greeuleafs 
Rep.  52.  Hudnall  v.  Teasdall,  1  APCord's  Rep.  227.  O'Daniel  v.  Crawford, 
4  Dev.  N.  C.  Rep.  197.  Hanson  v.  Buckner,  4  Da7ia's  K.  Rep.  254.  In 
Hudnal  V.  Wilder,  (4  M' Cord's  Rep.  294,)  it  was  held,  that  a  voluntary  deed 
in  favour  of  wife  or  children,  was  vahd  against  subsequent  purchasers  with 
notice ;  but  it  was  void  as  to  existing  creditors,  if  the  donor  was  at  the  same 
time  largely  indebted.  To  the  same  purpose  it  was  decided  in  the  court  of 
appeals  in  South  Carolina,  in  1830,  in  Howard  v.  Williams,  that  a  voluntary  gift 
to  a  child  was  not  necessarily  void  as  to  existing  creditors,  but  it  would  depend, 
upon  circumstances ;  and  that  a  voluntary  gift  to  a  child,  if  made  bona  fide, 
would  be  good  against  subsequent  creditors,  even  without  notice  of  it ;  and  that 
the  possession  by  the  donor,  if  the  donee  be  a  child  residing  with  the  parent,  was 
not  to  be  deemed  a  badge  of  fraud.  Carolina  Law  Journal,  No.  2.  p.  231. 
1  Bailey's  Rep.  575.  S.  C.  A  very  inconsiderable  amount  of  debt  existing  at 
the  time,  would  not  affect  the  gift  as  to  existing  creditors.  Ibid.  585,  note. 
M'Elwee  v.  Sutton,  2  Ibid.  128.  Such  a  gift  is  good  even  against  subsequent 
creditors  with  notice,  though  the  donor  retains  possession.  Madden  v.  Day, 
1  Bailey  s  Rep.  587.  Cordeiy  v.  Zealy,  2  Ibid.  205.  The  English  courts 
seem  now  inclined  to  be  as  indulgent  as  any  of  the  courts  in  this  country,  for 
from  the  language  of  the  judges  of  the  K.  B.,  in  the  case  of  Shears  v.  Rogers, 

3  B.  Sj-  Adolph,  302,  we  are  led  to  infer,  that  the  party  must  be  indebted  at  the 
time  to  the  extent  of  the  insolvency,  to  render  his  conveyance  fraudulent  within 
the  statute  of  13  Eliz.  ch.  5.  The  N.  Y.  Revised  Statutes,  (vol.  ii.  p.  137, 
sec.  4,)  have  relaxed  the  strictness  of  the  doctrine  in  the  text,  as  to  voluntary 
gifts  and  conveyances,  by  declaring,  that  no  conveyance  or  chai-ge  (and  the  pro- 
vision applies  equally  to  lands  and  chattels)  should  be  adjudged  fraudulent  as 
against  creditors  or  purchasers,  solely  on  the  ground,  that  it  was  not  fou7ided 
on  a  valuable  consideration.    In  Louisiana,  a  deed  cannot  be  set  aside  as  fraudu- 
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made  with  fraudulent  views,  would  seem  to  be  void,  even 
as  to  subsequent  creditors  j  but  not  to  be  so,  if  there  was 
no  fraud  in  fact.* 


lent  by  a  creditor,  who  becomes  such  after  the  date  of  the  alienation,  unless  it  be 
proved  to  have  been  made  with  an  intention  to  defraud  future  creditors.  Hesser 
V.  Black,  17  Martinis  Louis.  Rep.  96. 

^  Reade  v.  Livingston,  3  Johns.  Ch.  Rep.  501,  502.  Bennet  v.  Bedford 
Bank,  11  Mass.  Rep.  421.  Damon  v.  Bryant,  2  Pick.  Rep.  411.  Howe  v. 
Ward,  4  Greenleafs  Rep.  195.  Sexton  v.  Wheaton,  8  Wheaton,  229.  Hinde 
V.  Longworth,  11  Ibid.  199.  Benton  v.  Jones,  8  Conn.  Rep.  186.  Validity  is 
never  given  in  England  to  a  settlement,  where  the  party  was  largely  indebted  at 
the  time,  and  subsequent  creditors  have  applied  for  relief.  If  the  deed  be  set 
aside  as  fraudulent  against  creditors,  subsequent  creditors  are  let  in.  Richardson 
V.  Smallwood,  1  JacoVs  Rep.  552.  Mr.  Justice  Story,  in  his  Commentaries 
on  Equity  Jurisprudence,  p.  351,  draws  the  conclusiort  as  to  the  opinion  of  the 
master  of  the  rolls  in  the  case  last  cited,  that  indebtedness  at  the  time  was  a  cir- 
cumstance presumptive  of  a  fraudulent  intent.  This  learned  commentator  has 
examined  the  authorities  on  the  question  {Com.  p.  343 — 360,)  very  critically, 
and  he  comes  to  the  conclusion,  that  the  doctrine  in  the  case  of  Reade  v.  Living- 
ston is  strictissimi  juris ;  and  he  e%ddently  settles  down  upon  the  conclusion 
Under  the  statute  of  13  Eliz.,  that  mere  indebtedness  at  the  time  would  not  per 
se  establish,  that  a  voluntary  conveyance  was  void,  even  as  to  existing  creditors, 
unless  the  other  circumstances  of  the  case  justly  ^created  a  presumption  of 
fraud,  actual  or  constructive,  from  the  condition,  state,  and  rank  of  the  par- 
ties, and  the  direct  tendency  of  the  conveyance  to  impair  the  rights  of  credi- 
tors. I  have  no  doubt  that  this  is  the  tendency  of  the  decisions  both  in  England 
and  America,  and  that  the  conclusions  of  fi-aud  are  to  be  left  as  matters  of  fact 
to  a  common  jury.  The  doctrine  in  Reade  v.  Livingston,  and  of  those  English 
chancellors  on  whom  it  rested,  is,  as  I  greatly  fear,  too  [stern  for  the  present 
times.  If  the  creditor's  claim,  at  the  time  of  the  voluntary  conveyance,  rested 
in  unliquidated  damages  for  a  tort,  which  had  not  then  been  ascertained,  and 
made  certain  by  a  judgment,  yet  he  is  entitled  to  the  benefit  of  his  character  as  a 
creditor,  as  against  the  conveyance.  Fox  v.  Hills,  1  Conn.  Rep.  295.  Jackson 
V.  Myers,  18  Johns.  Rep.  425.  In  Van  Wyck  v.  Seward,  in  the  court  of  errors 
of  New-York,  in  1837,  (18  Wendell,  392.  405,)  the  free,  sound  and  elevated 
reflections  of  Mr.  Justice  Bronson,  on  the  doctiine  in  Reade  v.  Livingston,  and 
in  Jackson  v.  Seward,  5  Cowen,  67,  which  followed  it,  are  delivered  with 
eleo-ance  and  strength.  He  thinks  that  the  presumption  of  a  fraudulent  intent 
may  be  and  ought  to  be  in  cases  of  that  kind,  an  inference  of  law,  and  he  does 
not  construe  the  case  in  8  Coioen,  406,  as  contradicting  that  principle,  but  con- 
cludes that  the  court  had  not  advanced  a  single  step  towards  denying  the  doc- 
trine of  legal  fraud,  as  laid  down  in  Reade  v.  Livingston. 

In  noting  the  vacillating  and  contradictory  decisions  on  the  point  of  the  validity 
of  voluntary  gifts  and  conveyances  of  property  by  persons  indebted  at  the  time,  it 
is  painful  to  perceive,  in  so  many  instances,  the  tendency  to  a  lax  doctrine  on  the 
subject.  The  relaxation  goes  to  destroy  conservative  principles,  and  to  commit 
sound,  wholesome,  and  stem  rules  of  law,  to  the  popular  disposal  and  unstable 
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It  has  been  said  by  the  elementary  writers,^  that  the 
statute  of  13  Ehz.  does  not  extend  to  voluntary  settle- 
ments of  property  which  a  creditor  could  not  reach  by 
legal  process,  in  case  no  settlement  had  been  made,  such 
as  choses  in  action,  money  in  the  funds,  &c. ;  and 
therefore  that  a  voluntary  *settlement  of  that  spe-  *443 
cies  of  property  must  be  good  against  creditors, 
even  if  made  by  an  insolvent  debtor.     The  difficulty  of 
reaching  that  species  of  personal  property  was  discussed 
and  considered,  in  the  case  o^  Bayard  v.  Hoffman^     The 
cases  were  found  to  be  contradictory,  and  the  question 
unsettled  ;  but  there  appeared  to  be  much  good  authority 
and  much   strong  reason  for  the  opinion,  that  personal 
property,   not  tangible  by  execution  at  law,  conld  be 
reached  by  the  assistance  of  a  court  of  equity.     Without 
such  assistance,  there   would  be  great  temptations  to 
fraudulent  ahenations  ;  and  a  debtor  under  the  shelter  of 
it,  might  convert  all  his  property  into  stock,  and  settle  it 
upon  his  family  in  defiance  of  his  creditors,  and  to  the 
utter  subversion  of  justice.     In   Spader  v.  Davis,''  the 
court  of  chancery  assisted  a  creditor  at  law  to  reach  per- 
sonal property  which  the  debtor  had  previously  conveyed 


judgment  of  jurors.  The  very  able  decision  of  the  supreme  court  of  North  Caro- 
lina, in  December,  1833,  in  O'Daniel  v.  Crawford,  4  Dev.  N.  C.  Rep.  197,  stands 
out  firmly  opposed  to  this  enervating  infirmity.  It  has  established  by  argument 
and  authority,  resting  on  the  soundest  foundations,  the  rule  that  no  voluntary  con- 
veyance of  property,  even  to  a  child,  will  be  upheld  to  defeat  any  creditor  existing 
at  the  time,  however  small  the  amount  of  the  demand.  It  was  well  observed,  that 
there  is  not  an  English  casein  chanceiy  to  sustain  the  gift  in  such  a  case,  and  this, 
I  think,  was  fully  shown  in  the  review  of  the  cases  m  Reade  v.  Livingston,  men- 
tioned in  the  text. 

a  Atherley  on  Marriage  Settlements,  220.  1  Roberts  on  Fraudtdent  Con- 
veyances, 421,  422.  Mr.  Justice  Story,  in  his  Comm.  on  Equity  Jurisprudence, 
361,  says,  that  the  English  doctrine  has  at  length  settled  down  in  favour  of  the  pro- 
position, that  in  order  to  make  a  voluntary  conveyance  void  as  to  creditors,  either 
existing  or  subsequent,  it  is  indispensable  that  it  should  transfer  property  which 
would  be  liable  to  be  taken  in  execution  for  the  payment  of  debts. 

"  4  Johns.  Ch.  Rep.  450. 

0  blbid.2^0. 

Vol.  IL  72 
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away  in  trust.  That  case  was  affirmed  upon  appeal  f 
and  the  language  of  the  court  of  errors  was,  that  the 
court  of  equity  would  assist  a  judgment  creditor  at  law 
in  discovering  and  reaching  personal  property  which  had 
been  placed  in  other  hands  :  and  that  it  made  no  differ- 
ence whether  that  property  consisted  of  choscs  in  action, 
or  money ^  or  stocTc.  This  disposition  of  the  courts  of  equity 
to  lend  assistance  in  such  cases,  was  afterwards  checked, 
by  tlie  argument  and  opinion  in  Donovan  v.  Finn,*'  where 
the  chancellor  held,  that  the  doctrine  of  equitable  assis- 
tance to  a  judgment  creditor  at  law,  to  enable  him  to 
reach  choses  in  action  of  his  debtor,  was  to  be  restricted 
to  special  cases  of  fraud  or  trust ;  and  that  without  some 
such  specific  ingredient,  the  case  was  not  of  equitable 
jurisdiction.*^ 


*  20  JoTins.  Rep.  554. 

i"  1  Hopkins'  Ecp.  59. 

'  The  Ei^lish  equity  jurisdiction  would,  seem  not  to  be  carried  beyond  the  doc- 
trine in  the  case  of  Donovan  v.  Finn ;  (Otley  v.  Lines,  7  Price's  Exch.  Rep. 
274  ;)  but  the  A".  Y.  Rivised  Statutes,  vol.  ii.  p.  173.  sec.  33,  have  fortunately 
carried  to  the  fuU  extent  the  principle  declared  in  Spader  v.  DaN-is,  and  given 
jurisdiction  to  the  court  of  chancery  to  satisfy  debts  at  law,  oitt  of  debts  due  to 
the  d-efendani,  or  things  in  action,  ot  property  held  in  trust  for  him.  after  a 
fieri  facias  at  law  has  beeji  returned  nuli-a  bona,  and  the  remedy  at  law  bona 
fide  exhausted.  So,  in  Ohio,  Kentucky,  Georgia,  Pennsyh-ania,  Tennessee,  and 
probably  in  other  states,  a  judgment  creditor  is  authorized,  by  statute,  to  seize 
and  sell  on  execution,  or  apply  for  the  aid  of  chancery  powers,  to  reach  choses  in 
acticn,  stocks,  property  or  money  in  the  hands  of  third  pei-sons,  when  the  debtor 
has  not  property  sufficient  to  satisfy  the  judgment,  which  can  be  reached  by  exe- 
cution. Under  that  assistance,  equitable  interests  and  choses  in  action,  and 
interest  in  joint  stock  companies,  may  be  made  subject  to  the  payment  of  judg- 
ments at  law.  Statutes  of  Ohio,  1S3L  Act  of  Tennessee,  1S33.  Act  of 
KentticLy.  February.  1S2S.  Act  of  Georgia,  1822,  Purdon's  Dig.  368,  371, 
372.  Statutes  of  Connecticut,  1S3S,  p.  65.  In  New-Hampshire,  bank  notes 
may  be  attached  on  mesne  process,  and  sold  on  execution.  Spence  v.  BlaisdeU, 
1  JV.  H.  Cases.  IDS.  Money  may  be  levied  on  fieri  facias.  1  Bat/ley's  S.  C. 
Rep.  39.  12  Johns.  Rep.  220.  So,  in  New-York,  bank  bills,  and  other  evi- 
dences of  debt,  issued  by  any  monied  corporation,  or  by  the  government  of  the 
United  States,  and  circulated  as  money,  and  in  Connecticut  all  corporate  stock, 
may  be  levied  upon,  and  sold  under  execution  at  law,  without  recourse  to  chan- 
cery. A".  Y.  Revised  Statutes,  vol.  ii.  p.  366.  Revised  Statutes  of  Con- 
necticut, 1S21.     The  New- York  provision  in  chancery  extends  to  property  and 
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II.  Gifts  cmisO,  mortis  have  been  a  suljjcct  of  very  fre- 
quent and  extensive  discussion,  in  the  English  courts  of 
equity.  Such  gifts  are  conditional,  hke  legacies  ;  and  it 
is  essential  to  them  that  the  donor  make  them  in  his  last 
illness,  or  in  contemplation  and  expectation  of  death ; 
and  with  reference  to  their  effect  after  his  death  ;  and  if 
he  recovers,  the  gift  becomes  void.'*  The  apprehension 
of  death  may  arise  from  infirmity,  or  old  age,  or  from  ex- 
ternal and  anticipated  danger.** 

The  English  law  on  the  subject  of  this  species  of  gift, 
is  derived  wholly  from  the  civil  law.  Justinian  was 
justly  apprehensive  of  fraud  in  these  gifts,  and  jealous  of 
the  abuse  of  them,  and  he  required  them  to  be  executed 
in  the  presence  of  five  witnesses.  We  have  not  adopted 
such  precautions ;  though  it  has  been  truly  declared, 
that  such  donations  amount  to  a  revocation  p-o  tanto  of 
written  wills ;  and,  not  being  subject  to  the  forms  pre- 
scribed for  nuncupative  wills,  they  were  of  a  dangerous 


things  in  action  held  in  trust  for  the  debtor,  with  the  exception  of  such  trusts  as 
have  been  created  by,  and  of  funds  so  held'' in  trust  proceeding  from,  some 
other  person  than  the  defendant  himself.  Ibid.  p.  174.  sec.  33,  39.  Vide 
infra,  vol.  iv.  p.  430.  In  Kentucky,  by  statutes  of  1821  and  1828,  equities  of 
redemption  were  rnade  subject  to  sale  on  execution.  In  Mercer  v.  Beale, 
4  Leigh's  Rep.  207,  President  Tucker  was  inclined  to  the  doctrine  in  Bayard  v. 
Hoffman,  4  Johns.  Ch.  Rep.  450,  that  where  a  creditor  was*  in  pursuit  of  his 
demand,  and  the  debtor  transfers  his  choses  in  action,  stocks,  &c.,  to  trustees  for 
his  benefit,  the  creditor  would  be  entitled  to  be  assisted  in  equity.  In  Georgia 
an  equitable  interest,  or  a  distributive  share,  is  not  subject  to  sale  on  execution. 
Colvard  v.  Coxe,  Dudley  s  Rep.  99. 

*  Swinb.  13.  Drury  v.  Smith,  1  P.  Wms.  404.  Blount  v.  Burrow,  1  Vesey, 
jun.  546.  Sir  L.  Shadwell,  in  Edwards  v.  Jones,  7  Simons,  325.  Wells  v. 
Tucker,  3  Binney's  Rep.  366.  In  Nichlar  v.  Adams,  2  Wharton,  17,  it  was 
held  not  to  be  indispensable  to  a  vahd  donatio  causa  mortis,  that  it  should  be 
made  in  extremis  like  a  nuncupative  will.  The  Ch.  J.  defined  it  to  be  a  con- 
ditional gift  depending  on  the  contingency  of  expected  death,  and  that  it  was 
defeasible  by  revocation,  or  deliverance  from  the  peril.  To  constitute  a  donatio 
mortis  causa,  the  circumstances  must  be  such  as  to  show  that  the  donor  intended 
the  gift  to  take  effect  if  he  should  die  shortly  afterwards,  but  that  if  he  should 
recover,  the  thing  should  be  restored  to  him. 

^  Dig.  39.  G.  sec.  3,  4,  5,  6. 
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nature.  By  the  civil  law,  tbey  were  reduced  to  the  simi- 
litude of  legacies,  and  made  liable  to  debts,  and  to  pass 
for  nothing,  and  to  be  returned,  if  the  donor  recovered, 
or  revoked  the  gift ,  or  if  the  donee  died  first.*  It  was  a 
disputed  point  with  the  Roman  civilians,  whether  dona- 
tions causa  mortis  resembled  a  proper  gift,  or  a  legacy. 
The  final  and  correct  opinion  was  established,  that  a  gift 

inter  vivos  was  irrevocable  ;  but  that  a  gift  causd 
*445  mortis  was  conditional,  and  revocable,  and  of  a  *tes- 

tamentary  character,  and  made  in  apprehension  of 
death.''  The  first  case  in  the  English  law  on  the  subject 
of  gifts  causd  mortis,  was  that  of  Jones  v.  Shelby,  in  1710,*^ 
in  which  the  lord  chancellor  ruled,  that  a  donatio  causA 
mortis  was  substantially  a  will  with  a  like  revocable  cha- 
racter during  the  life  of  the  donor.  Afterwards,  in  Drurrf 
V.  Smith,^  a  person,  in  his  last  sickness,  gave  a  one 
hundred  pound  bill  to  a  third  person,  to  be  delivered  to 
the  donee  if  he  died  ;  and  this  was  held  to  be  a  good  gift, 
and  Lord  Hardwicke  subsequently^  approved  of  that  de- 
cision. In  Lawson  v.  Lawson,^  and  in  Miller  v.  Miller,^ 
a  delivery  to  the  wife  as  donee  was  held  good  ;  but  in  the 
last  case  it  was  held,  that  a  note  of  hand  not  payable  to 
bearer,  and  being  a  mere  chose  in  action,  to  be  sued  in  the 
name  of  the  executor,  did  not  pass  by  delivery,  or  take 


a  Inst.2. 7.1.     Code,8.5S.4. 

b  Dig.  39.  6.  2.  and  27.  Inst.  2.  7.  1.  Vide  Dig.  lib.  39.  tit.  5.  De  Dona- 
tionihtis,  and  tit.  6.  De  mortis  causa  Donationibus,  for  the  Roman  law  at  large 
on  the  subject.  .By  the  lex  cineia,  A.  U.  C.  550,  a  donation  above  200  solidi 
was  not  valid,  unless  accompanied  with  deUvery. 

«  Prec.  in  Ch.  300.  In  Hambrooke  v.  Simmons,  4  RusselVs  Rej).  25,  it 
was  left  as  a  doubtful  point,  whether  a  donatio  mortis  causa  be  avoided  by  the 
making  of  a  subsequent  will. 

i  IP.  Wms.  404. 

e  3  Atk.  Rep.21i. 

f  1  P.  Wms.  440.        -^ 

s  3  Ibid.  356. 
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effect  as  a  gift  causa  mortis.^  The  delivery  of  bank  notes, 
which  circulated  as  cash,  was  held  at  the  same  time  to 
be  a  vaHd  donation  ;  and  the  same  point  has  been  since 
established.^  .     - 

But  the  case  of  Ward  v.  Turner,''  was  that  in  which 
the  whole  doctrine  was,  for  the  first  time,  fully  and  pro- 
foundly examined  in  the  English  court  of  chancery ;  and 
Lord  Hardwicke  gave  to  the  subject  one  of  his  most  ela- 
borate and  learned  investigations.     He  held,  that  actual 
delivery  was  indispensable  to  the  validity  of  a  gift  causa 
mortis,  and  that  a  delivery  to  the  donee  of  receipts 
for  south  sea  annuities,  *was  not  sufficient  to  pass  *446 
the  property,  though  it  was  strong  evidence  of  the 
intent.     The  delivery  of  the  receipt  was  not  the  delivery 
of  the  thing.     He  examined  very  accurately  the  leading 
texts  of  the  civil  law,  and  the  commentators  on  the  point, 
and  concluded,  that  though  the  civil  law  did  not  require 
absolute  delivery  of  possession  in  every  kind  of  donation 
causa  mortis,  that  law  had  not  been  received  and  adopted 
in  England  in  respect  to  those  donations,  only  so  far  as 
the  donations  were  accompanied  with  actual  delivery. 
The  Enghsh  law  required  delivery  throughout,  and  in 
every  case.     In  all  the  chancery  cases,  delivery  of  the 
thing  was  required,  and  not  a  delivery  in  the  name  of  the 
thing.     In  Jones  v.  Shelhj,  a  symbol  was  held  good  ;  but 
that  was  in  substance  the  same  as  delivery  of  the  article, 
and  it  was  the  only  case  in  which  such  a  symbol  had 
been  admitted.     Delivery  of  a  symbol  in  the  name  of  the 
article  was  not  sufficient.     The  delivery  of  the  receipts 


»  The  same  point  as  that  in  Miller  v.  Miller,  was  decided  the  same  way  in 
Bradley  v.  Hunt,  5  Gill  iS-  Johnson,  54,  in  the  case  of  a  promissory  note  pay- 
able to  the  husband's  order.  It  would  have  been  otherwise,  if  the  note  had  been 
payable  to  bearer. 

b  Hill  V.  Chapman,  2  Bra.  Ch.  Rep.  612. 

*  2  Ves.  431. 
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was  merely  legatory,  and  amounted  to  a  nuncupative 
will,  and  was  a  breach  of  the  statute  of  frauds. 

Symbolical  delivery  is  very  much  disclaimed  by  Lord 
Hardwicke  in  this  case,  and  yet  he  admits  it  to  be  good 
when  it  is  tantamount  to  actual  delivery  ;  and  in  Smith  v. 
Smith,''  it  was  ruled,  that  the  delivery  of  the  key  of  a 
room,  containing  furniture,  was  such  a  delivery  of  pos- 
session of  the  furniture,  as  to  render  the  gift  causa  mortis 
valid.  Ch.  J.  Gibbs  said,  that  was  a  confused  case ; 
but  the  efficacy  of  delivery,  by  means  of  the  key,  was 
not  a  questionable  fact. 

The  doctrine  of  this  species  of  gift,  was  afterwards 
discussed  with  ability  and  learning,  in  Tate  v.  HilbertJ' 
Lord  Loughborough  pressed  the  necessity  of  actual  de- 
livery to  the  efficacy  of  such  gift,  except  in  the  case  of  a 
transfer  by  deed  or  writing.  He  held,  that  where  a 
person,  in  his  last  sickness,  gave  the  donee  his  check  on 
his  banker,  for  a  sum  of  money,  payable  to  bearer, 
*447  and  he  died  before  it  was  realized,  *it  was  not 
good  as  a  donatio  causa  mortis  ;  for  it  was  to  take 
effect  presently,  and  the  authority  was  revoked  by  his 
death.  He  likewise  held,  that  where  the  same  person, 
at  the  same  time,  gave  to  another  donee  his  promissory 
note  for  a  sum  of  money,  that  was  not  good  as  such  a 
gift,  for  it  was  no  transfer  of  property.  So,  where  a  per- 
son, supposing  himself  to  be  in  his  last  sickness,  caused 
India  bonds,  bank  notes  and  guineas,  to  be  sealed  up  and 
marked  with  the  name  of  the  donee,  with  directions  to 
have  them  delivered  after  his  death,  and  still  retained 
possession  of  them,  it  was  held,*^  that  there  was  no  de- 
livery ;  and  the  act  was  void  as  a  gift  causa  mortis  ;  for 
there  must  be  a  continuing  right  of  possession  in  the  do- 


a  sir.  Rep.  955. 

>>  2  Ves.jun.  111.     4  Bro.  Ch.  Rep.  2S6. 

c  Bunn  V.  Markham,  7  Taunt.  Rep.  224. 
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nee  until  the  death  of  the  donor,  and  he  may  revoke  the 
donation  any  time  before  his  death.* 

The  cases  do  not  seem  to  be  entirely  reconcilable  on 
the  subject  of  donations  of  choses  in  action.  A  delivery  of 
a  note,  as  we  have  seen,  was  not  good,  because  it  was  a 
mere  chose  in  action  ;  and  yet  in  SucUgrove  v.  Baihj,^  the 
gift  of  a  bond  causd  mortis  was  held  good,  and  passed  the 
equitable  interest ;  and  Lord  Hardwicke  afterwards,  in 
the  great  case  of  Ward  v.  Turner,  said  he  adhered  to  that 
decision  ;  and  the  same  kind  of  gift,  as  well  as  the  gift  of 
a  promissory  note  causa  mortis,  has  been  held  in  this 
country  to  be  valid.  The  distinction  made  by  Lord 
Hardwicke,  between  bonds  and  bills  of  exchange,  pro- 
missory notes  and  other  choses  in  action,  seems  now  to  be 
exploded,  and  they  are  all  equally  proper  subjects  of  a 
valid    donation   caiisa  mortis    as    well   as   i7iter    vivos. '^ 


«  Hawkins  v.  Blewitt,  2  Esp.  N.  P.  Rep.  663.  S.  P.  In  the  case  of  the 
Roman  Catholic  Church  x.  Miller,  17  Martin's  Louis.  Rep.  101,  it  was  held, 
that  a  legacy  of  so  much  money  in  a  drawer,  was  only  good  for  the  sum  found 
there  at  the  death  of  the  testator. 

b  3Atk.Rep.2U. 

<=  Wells  V.  Tucker,  3  Bimbey's  Rep.  366.  Bomeman  v.  Sidlinger,  15  Maine 
R.  429.  Wright  v.  Wright,  1  Careen's  Rep.  598.  Constant  v.  Schuyler, 
1  Paige's  Rep.  318.  Brunson  v.  Brunson,  1  Meig's  Tenn.  R.  630.  Parish 
V.  Stone,  14  Pick.  207.  This  last  case  overrules  the  one  from  Coioen,  so  far  as 
it  applies  to  the  donor's  own  proniissoi'y  note  payable  to  the  donee,  and  which 
cannot  be  the  subject  of  a  donatio  causa  mortis.  It  has  been  a  debateable  ques- 
tion, whether  a  bond  and  mortgage  could  pass  by  delivery  as  a  donatio  causa 
mortis.  In  Duffield  v.  Elwes,  1  Sim.  ^-  Stu.  239,  it  was  held,  that  a  mortgage 
could  not  be  so  givea,  and  that  the  bond  did  not  also  pass.  The  reason  assigned 
was,  that  it  was  not  a  gift  completed,  inasmuch  as  the  mortgagor  had  a  right  to  re- 
sist the  payment  of  the  bond  without  the  reconveyance  of  the  estate ;  and  the  donor 
of  the  bond  was  not  to  be  compelled  to  complete  his  gift  by  such  conveyance.  But 
this  case  was  afterwards  reversed;  and  the  delivery  of  the  mortgage,  as  creating  a 
trust  by  operation  of  law,  was  good  as  a  donatio  causa  mortis.  1  Bligh'sRep.  497. 
The  principle  was  also  admitted  in  Hurst  v.  Beach,  5  Madd.  Ch.  Rep.  351,  and 
a  delivery  of  a  bond  and  mortgage,  as  a  donation  mortis  causa,  held  vahd.  So, 
also,  in  Duffield  v.  Hicks,  1  Dow's  N.  S.,  1,  bond  and  mortgage  securities  were 
held  to  be  capable  of  a  good  delivery  as  a  donatio  causa  ^rtis.  They  raise  a 
tnist  by  operation  of  law,  and  the  heir  or  executor  is  bound  to  give  effect  to  the 
intent  of  the  donor.     These  decisions  are  subject  to  the  objection,  that  they  go 
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By  the  admirable  equity  of  the  civil  law,  dona- 
tions ca^isd  mortis  were  not  allowed  to  defeat  the  just 
claims  of  creditors ;  and  they  were  void  as  against 
them  even  without  a  fraudulent  intent.*  It  is  equally  the 
language  of  the  modern  civilians,  that  donations  cannot 
be  sustained  to  the  prejudice  of  existing  creditors.'' 


very  much  to  impair  the  provision  in  the  statute  of  frauds,  which  avoids  parol 
grants  and  assignments  in  trust.  The  requisites  of  a  valid  donatio  mortis  causa, 
are  vi'ell  collected  in  a  learned  note  to  the  case  of  Walter  v.  Hodge,  2  Swanston, 
106,  where  it  is  stated  and  proved,  that  it  requires  delivery  of  the  property  or  the 
documentary  evidence  of  it — that  it  is  revocable  by  the  donor — that  it  is  revoked 
by  the  death  of  the  donee  during  his  life — that  it  is  subject  to  the  claims  of  credi- 
tors, and  that,  on  the  death  of  the  donor,  the  property  vests  absolutely  in  the  donee 
and  no  probate  is  required,  and  the  wife  may  be  that  donee. 

a  Dig.  39.  6.  17. 

b  Voet.  Com.  ad  Pand.  39.  5.  sec.  20.  Poihier,  Traitd  des  Donations  enire 
Vifs,  sec.  3.  art.  1.  sec  2.     Toullier,  Droit  Civil  Francais,  tome  v.  p.  733. 


LECTURE  XXXlX. 


OF  CONTRACTS. 


In  entering  upon  so  extensive  and  so  complicated  a 
field  of  inquiry  as  that  concerning  contracts,  we  must 
•  necessarily  confine  our  attention  to  a  general  outline  ot 
the  subject ;  and  endeavour  to  collect  and  arrange,  in 
simple  and  perspicuous  order  those  great  fijndamental 
principles  which  govern  the  doctrine  of  contracts,  and 
pervade  them  under  all  their  modifications  and  variety." 

I.   Of  the  parties  thereto. 

An  executory  contract  is  an  agreement  of  two  or  more 
persons,  upon  sufficient  consideration,  to  do  or  not 
to   do  a  particular   thing.''      *The  agreement  is  *4:50 


a  The  latest  and  best  Practical  Treatise  on  the  Law  of  Contracts  not  under 
Seal,  is  the  one  under  that  title  by  Mr.  Chitty ;  and  the  Philadelphia  edition  of 
1834  is  much  improved,  by  notes  and  references  to  American  cases,  by  Francis  I. 
Troubat,  Esq.  of  the  Pennsylvania  bar. 

b  2  Blacks.  Com.  ii2.  Plowd.  Rep.  17 .  a.  Com.  Dig.  tit.  Agreement,!.  A. 
The  definition  of  a  contract  in  the  English  law,  is  distinguished  for  neatness  and 
precision.  The  definition  in  the  Code  Napoleon,  No.  1101,  is  more  diffuse. 
"  A  contract,"  says  that  code,  "  is  an  agreement,  by  which  one  or  more  persons 
bind  themselves  to  one  or  more  others,  to  give,  to  do,  or  not  to  do,  some  thing." 
This  definition  is  essentially  the  same  with  that  in  Potkier,  Traiti  des  Oblig., 
]SIo.  3.  A  contract,  says  Ch.  J.  Marshall,  4  Wheaton,  197,  is  an  agreement  in 
■which  a  party  undertakes  to  do  or  not  to  do,  a  particular  thing.  An  able  writer 
oh  contracts  in  the  American  Jurist,  for  October,  1838,  prefers  this  definition 
■which  drops  the  word  consideration,  to  that  of  Blackstone.  But  as  an  agree- 
ment, valid  in  law,  necesiB,ri!iy  receives  parties,  ^.sufficient  consideration,  and  an 
object :  all  these  essential  members  of  the  definition  ought  to  be  stated,  or  the  de- 
finition is  imperfect.     A  sufficient  consideration  is  in  the  purview  of  the  English- 
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either  under  seal  or  not  under  seal.  If  under  seal,  it  is 
denominated  a  specialty,  and  if  not  under  seal,  an  agree- 
ment by  parol ;  and  the  latter  includes  equally  verbal  and 
written  contracts  not  under  seal.*  The  agreement  con- 
veys an  interest  either  in  possession  or  in  action.  If,  for 
instance,  one  person  sells  and  delivers  goods  to  another 
for  a  price  paid,  the  agreement  is  executed,  and  becomes 
complete  and  absolute  ;  but  if  the  vendor  agrees  to  sell 
and  deliver  at  a  future  time,  and  for  a  stipulated  price, 
and  the  other  party  agrees  to  accept  and  pay,  the  con- 
tract is  executory,  and  rests  in  action  merely.  There  are 
also  express  and  implied  contracts.  The  former  exist 
when  the  parties  contract  in  express  words,  or  by  wri- 
ting; and  the  latter  are  those  contracts  which  the  law 
raises,  or  presumes,  by  reason  of  some  value  or  service 
rendered,  and  because  common  justice  requires  it. 

Every  contract,  valid  in  law,  is  made  between  parties: 
having  sufficient  understanding,  and  age,  and  freedom  of 
will,  and  of  the  exercise  of  it,  for  the  given  case.  "We 
have  already  considered  how  far  infants  and  married 
women  are  competent  to  contract.  The  contracts  of 
lunatics  are  generally  void  from  the  period  at  which  the 


law,  essential  to  the  legal  obligation  of  a  contract,  and  the  only  difference  between 
simple  contracts  and  specialties  is,  that  in  the  latter,  the  consideration  is  presumed, 
and  so  strongly,  that  the  obligor  is  estopped  by  the  solemnity  of  the  instrument, 
from  averring  a  want  of  consideration.  See  Infra,  p.  464,  note.  In  the  Parti- 
das,  part  5.  tit.  11.  law  1,  a  promise  is  defined  to  be  "a  verbal  agreement,  mu- 
tually entered  into  between  men,  with  an  intention  to  obligate  themselves,  the  one 
to  the  other,  to  give  or  to  do  a  certain  thing  agreed  upon."  See  the  translation 
of  the  Partidas  on  Contracts  and  Sales,  by  Messrs.  Moreau  &  Carleton,  New-- 
Orleans,  1820.  The  Partidas  is  the  principal  code  of  the  Spanish  laws,  compiled 
in  Spain,  under  the  reign  of  Alphonso  the  Wise,  in  the  middle  of  the  13th  century  j 
and  it  is  declared  by  the  translators  to  excel  every  other  body  of  law,  in  simplicity 
of  style  and  cleanness  of  expression.  It  is  essentially  an  abridgment  of  the  civil  law ; 
and  it  appears  to  be  a  code  of  legal  principles,  which  is  at  once  plain,  simple,  con- 
cise, just,  and  unostentatious,  to  an  eminent  degree. 

*  Rann  v^  Hughes,  7  Term  Rep.  350,  note.     Ballard  v.  Walker,  3  Johns. 
Cas.  60. 
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inquisition  finds  the  lunacy  to  have  commenced.*  But 
the  inquisition  is  not  conclusive  evidence  of  the  fact ;  and 
the  party  affected  by  the  allegation  of  lunacy  may  gain- 
say it  by  proof,  without  first  traversing  the  inquisition.'* 
In  the  case  of  Baxter  v.  Tlie  Earl  of  Portsmouth,  the  K. 
B.  went  quite  far  towards  annihilating  the  plea  of  lu- 
nacy in  the  case  of  fair  *dealing  ;  for  they  held,  that  *451 
the  inquisition  of  lunacy  was  not  admitted  to  form 
any  defence,  on  the  ground  that  the  goods  furnished  by  the 
tradesman  were  suitable  to  the  condition  of  the  defendant, 
and  that  he  had  no  reason  to  suppose  that  the  defendant 
was  a  lunatic^  So,  in  Niell  v.  Morley,^  the  master  of  the 
rolls  held,  that  a  court  of  equity  would  not  interfere  to  set 
aside  a  contract  overreached  by  an  inquisition  of  lunacy, 
if  it  was  fair,  and  made  without  notice  of  the  derange- 
ment. 

The  general  rule  is,  that  sanity  is  to  be  presumed 
until  the  contrary  be  proved,  and  therefore  by  the  com- 
mon law,  a  deed  made  by  a  person  non  compos  is  voidable 
only  and  not  void  ;  and  when  an  act  is  sought  to  be 
avoided,  on  the  ground  of  mental  imbecility,  the  proof  of 
the  fact  lies  upon  the  person  who  alleges  it.  On  the  other 
hand,  if  a  general  mental  derangement  be  once  estab- 
lished or  conceded,  the  presumption  is  shifted  to  the  other 
side,  and  sanity  is  then  to  be  shown.^  The  party  him- 
self may  set  up  as  a  defence,  and  in  avoidance  of  the 
contract,  that  he  was  non  compos  mentis  when  it  was  al- 
leged to  have  been  made.     The  principle  advanced  by 


^  Attorney  General  V.  Parkhurst,  1  Cli.  Cas.  112. 

^  Sergason  v.  Sealey,  2  Atk.  Rep.  412.  Faulder  v.  Silk,  3  Camph.  N.  P.  Rep, 
126.  Baxter  v.  Earl  of  Portsmouth,  5  Barnw.  4'  Cress.  170,  S.  C.  7  Dow  Sf 
Ryland,6U.     2  Carr.  4-  Payne,  178.     Den  v.  Clark,  5  Halsted's Rep.  217. 

'  See  also,  to  S.  P.  Brown  v.  Jodrell,  3  Carr.  4-  Payne,  30. 

^  9  Ves.  478. 

®  Swinb.  part  2.  ch.  3.  sec.  4.  7.  Attorney  General  v.  Parnther,  3  Bro.  441. 
Lord  Erskine,  in  White  v.  Wilson,  13  Vcs.  88.  .lackson  v.  Vandusen,  5  Joh7is, 
Rep.  144. 
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Littleton  and  Coke,*  that  a  man  shall  not  be  heard  to 
stultify  himself,  has  been  properly  exploded,  as  being 
manifestly  absurd,  and  against  natural  justice.'' 

The  rule  formerly  was,  that  intoxication  was  no  ex- 
cuse, and  created  no  privilege  or  plea  in  avoidance  of  a 
contract  f  but  it  is  now  settled,  according  to  the  dictate 
of  good  sense  and  common  justice,  that  a  contract  made 
by  a  person  so  destitute  of  reason  as  not  to  know  the  con- 
sequences of  his  contract,  though  his  incompetency 
*452  be  produced  by  intoxication,  *is  void.'^  This 
question  was  fully  and  ably  considered  in  Barratt 
V.  Buxton  f  and  it  was  decided,  that  an  obligation,  ex- 
ecuted by  a  man  when  deprived  of  the  exercise  of  his 
understanding  by  intoxication,  was  voidable  by  himself. 


a  Littleton,  sec.  405.     Beverley's  case,  4  Co.  123.     Co.  Litt.  247.  a. 

b  F.  N.  B.  202.  D.  Yates  V.  Boen,S^<r.  i2e^.  1104.  Lord  Holt,  in  Cole  v, 
Robins,  Bullers  N.  P.  172.  Webster  v.  Woodford,  3  Day's  Rep.  90.  Grant 
V.  Thompson,  4  Conn.  Rep.  203.  Mitchell  v.  Kingman,  5  Pick.  Rep.  431. 
Rice  V.  Feet,  15  Johns.  Rep.  503.  In  Baxter  v.  Earl  of  Portsmouth,  supra,  p. 
450.  n.  c,  Littledale,  J.,  said,  that  a  specialty  might  be  avoided  by  a  plea  of 
lunacy,  if  at  the  time  it  was  executed  the  defendant  was  non  compos  mentis  ;  but 
that  the  rule  did  not  apply  to  the  case  of  necessaries  supplied  to  a  person  insane 
on  some  particular  subject,  and  sound  on  others,  though  found  by  inquisition  to 
have  been  of  unsound  mind  when  the  contract  was  made.  And  in  Brown  v.  Jo- 
drell,  3  Carr.  Sj-  Payne,  30,  S.  C.  1  Moody  Sf  Malkin,  105,  Lord  Tenterden 
would  not  allow  a  defendant  to  stultify  himself  in  an  action  of  assumpsit  for  work 
and  labour,  imless  he  could  show  imposition  in  consequence  of  mental  imbecility. 
The  point,  whether  unsound  mind  could  be  a  defence  in  the  case  of  an  unexecuted 
contract,  was  expressly  waived  in  the  case  of  Baxter  v.  Earl  of  Portsmouth.  The 
rule  allowing  a  defendant  to  stultify  himself  by  plea,  seems  now  to  be  confined  to 
specialties. 

<=  Co.  Litt.  247.  a. 

•^  Lord  Holt,  in  Cole  v.  Robins,  Butter's  N.  P.  Rep.  172.  Lord  Ellenborough, 
in  Pitt  V.  Smith,  3  Campb.  Rep.  33.  1  Starkie's  N.  P.  Rep.  126.  Sir  William 
Grant,  in  Cooke  v.  Clayworth,  18  Vcs.  12.  Wade  &  Massy  v.  Colvert,  2  Mill's 
Co?m.  R.  27.  Ring  v.  Hmitington,  1  lb.  162.  Foot  v.  Tewksbury,  2  Ver- 
mont Rep.  97.  Prentice  v.  Achorn,  2  Paige's  Rep.  30.  Burroughs  v.  Rich- 
man,  1  Green's  N.  J.  Rep.  233.  Harrison  v.  Lemon,  3  Black/.  Ind.  Rep.  51. 
Hotchkiss  v.  Fortson,  7  Yerger,  67. 

^  2  Aiken's  Vermont  Rep.  167. 


Lee.  XXXIX.]  OF  PERSONAL  PROPERTY.  452 

thouf^h  the  intoxication  was  voluntaiy,  and  not  procured 
through  the  circumvention  of  the  other  party .^ 

ImbeciHty  of  mind  is  not  sufficient  to  set  aside  a  con- 
tract when  there  is  not  an  essential  privation  of  the  rea- 
soning facuhties,  or  an  inca'pacity  of  understanding  and  act- 
ing in  the  ordinary  affairs  of  life.     This  incapacity  is  now 
the  test  of  that  unsoundness  of  mind  which  will  avoid  a 
deed  at  law.     The  law  cannot  undertake  to  measure  the 
validity  of  contracts  by  the  greater  or  less  strength  of  the 
understanding  ;  and  if  the  party  be  'compos  mentis,  the 
mere  weakness  of  his  mental  powers  does  not  incapaci- 
tate him.''     Weakness  of  understanding  may,  however, 
be  a  material  circumstance  in  establishing  an  inference 
of  unfair  practice  of  imposition  ;  and  it  would  naturally 
awaken  the  attention  of  a  court  of  justice  to  every  unfa- 
vourable appearance  in  the  case.'^     Nor  is  a  person  born 
deaf  and  dumb  to  be  deemed  absolutely  non  comj)os  mentis, 
though  by  some  of  the  ancient  authorities  he  was  deemed 
incompetent  to  contract.'^     The  proposition  would  seem 
to  be  a  reasonable  one,  that  every  such  person  was 
prima  facie  incompetent,  inasmuch  *as  the  want  of  *45-3 
hearing  and  speech  must  exceedingly  cramp  the 
powers,  and  limit  the  range  of  the  human  mind.     But 
it  is  well  known,  by  numerous  and  affecting  examples, 
that  persons  deprived  of  the  faculity  of  speech  and  the 
sense  of  hearing,  possess  sharp  and  strong  intellects,  sus- 
ceptible of  extensive  acquirements  in  morals  and  science.*^ 


«  Drunkenness  rendered  a  contract  void  by  the  civil  law.  Pothier,  TraiU  des 
Obli'T.  49.     Heinecc.  Elem.  Juris.  Nat.  1.  14.  sec.  329. 

''  Osmond  v.  Fitzvoy,  3  P.  Wms.  129.  Lord  Hardwdcke,  in  Bennett  v.  Vade, 
2  Atk.  Rej).  324.     Ball  v.  Mannin,  1  Dow's  N.  S.  Rep.  380. 

"=  Blachford  v.  Christian,  Knapp's  Rep.  on  Appeals,  vol.  i.  p.  73. 

^  Brower  v.  Fisher,  4  JoJms.  Ch.  Rep.  441.  Bracton,  de  Exceptionibus, 
lib.  5.  ch.  20.  Fleta,  lib.  6.  ch.  40.  Bro.  tit.  Escheat,  pi.  4.  The  civil  law 
also  held  such  afflicted  persons  to  be  fit  subjects  for  a  curator  or  guardian.  Bist. 
1 .  23,  24.     Ibid.  2.  13.  3.     Vinnius  Sf  Ferriere,  h.  t. 

®  Mr.  Justice  Story,  in  his  Commentaries  on  Equity  Jurisprudence,  p.  227 — 
243,  has  fully  discussed  the  question,  and  examined  the  authorities  both  in  the 
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If  the  contract  be  entered  into  by  means  of  violence 
offered  to  the  will,  or  under  the  influence  of  undue  con- 
straint, the  party  may  avoid  it  by  the  plea  of  duress  ; 
and  it  is  requisite  to  the  validity  of  every  agreement,  that 
it  be  the  result  of  a  free  and  honajide  exercise  of  the  will.* 
If  a  person  be  under  an  arrest  for  improper  purposes, 
without  a  just  cause,  or  where  there  is  an  arrest  for  a 
just  cause,  but  without  lawful  authority,  he  may  be  con- 
sidered as  under  duress.  The  general  rule  is,  that  either 
the  imprisonment  or  the  duress  must  be  tortious  and  with- 
out lawfal  authority,  or  by  an  abuse  of  the  lawful  autho- 
rity to  arrest,  to  constitute  duress  by  imprisonment.'' 
Nor  will  a  contract  be  valid  if  obtained  by  misrepresen- 
tation or  concealment,  or  be  founded  in  mistake  as  to  the 
subject  matter  of  the  contract.  But  the  distinctions  un- 
der this  head  will  be  considered  at  large  in  a  subsequent 
part  of  the  lecture. 

II.   The  lex  loci  as  to  contracts. 

Questions  have  frequently  arisen  on  the  effect  to  be 
given  to  foreign  laws,  when  brought  into  view  in  discus- 
sions concerning  personal  rights  and  contracts.  The  in- 
quiry is,  how  are  contracts  made  abroad  to  be  construed, 
and  in  what  manner,  and  to  what  extent,  are  they  to  be 
enforced  and  discharged,  when  the  law  of  the  country  in 
which  they  were  made,  and  the  law  of  the  country  in 


English  and  the  civil  law,  which  bear  on  it,  respecting  the  relief  afforded  in  equity 
against  contracts  and  other  acts  of  persons  wholly  or  partially  non  compotes 
mentis. 

*  By  the  Scots  law,  force  and  fear  annul  engagements  when  they  are  such  as  to 
shake  a  mind  of  ordinary  firmness.  BelVs  Principles  of  the  Law  of  Scotland, 
p.  5. 

*>  Nicholls  V.  Nicholls,  1  Atk.  409.  Thompson  v.  Lockwood,  15  Johnson^s 
Rep.  259.  Watkins  v.  Baird,  6  Mass.  Rep.  511.  Stouffer  v.  Latshaw,  2  Watts' 
Penn.  Rep.  165.  Richardson  v.  Duncan,  3  N.  H.  Rep.  503.  This  last  case 
states,  that  even  an  an-est  for  a  just  cause,  and  under  lawful  authority,  may 
amount  to  duress,  if  done  for  unlawful  purposes. 
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which  performance  is  sought,  are  in  collision. 
The  subject  forms  a  secondary  branch  of  the  *law  *454 
of  nations  ;  and  the  rules  by  which  such  questions 
are  governed,  are  founded  on  the  principles  of  general 
jurisprudence,  and  are  incorporated  into  the  code  of  na- 
tional law  in  all  civilized  countries.  The  principal  events 
which  produce  a  conflict  in  respect  to  personal  rights  and 
the  distribution  of  property,  between  the  laws  of  the 
country  where  the  judicial  discussions  arise,  and  the  laws 
of  the  place  of  the  party's  domicil,  are,  marriage,  death, 
bankruptcy,  and  the  application  of  remedies.  We  have 
already  adverted  to  the  subject,  (though  necessarily  in 
the  brief  manner  which  the  nature  of  the  present  under- 
taking required,)  in  respect  to  the  effect  of  foreign  suits 
and  judgments  ;*  and  in  respect  to  marriage,^  divorce, = 
infancy,^  assignments  in  bankruptcy,^  the  discharge  of 
insolvent  debtors,*"  and  the  distribution  of  intestates' 
estates.^  A  further  view  of  the  doctrine  will  be  useful, 
and  cannot  fail  to  be  interesting  to  the  student,  in  its  ap- 
phcation  to  contracts  at  large ;  for  questions  arising  on 
the  ex-territorial  operation  of  statutes,  usages,  and  judicial 
decisions,  are  becoming  frequent  and  delicate  topics  of 
discussion  in  our  American  law.  ^ 

A  contract,  valid  by  the  law  of  the  place  where  it  is 
made,  is,  generally  speaking,  valid  every  where  jure  gen- 
tium, and  by  tacit  assent.  The  lex  loci  contractus  controls 
the  nature,  construction,  and  validity  of  the  contract ; 


^  Supra,  p.  118. 

b  5fMprff,p.  91. 183,  184. 

<=  Stipra,^.  106—118.  -.  '         '     ' 

d  Supra,  p.  233. 

«  Supra,  p.  404—408.  -     ■ 

f  Supra,  p.  392,  393. 

s  Supra,  p.  67.  428 — 434.  Those  universal  personal  qualities,  which  the  laws 
of  all  civilized  nations  consider  as  essentially  affecting  the  capacity  to  contract, 
as  majority  and  minority,  marriage  or  single,  sane  or  lunatical,  &c.,  are  regulated 
by  the  lex  domicilii,  and  travel  with  parties  wherever  they  go,  as  see  post,  p.  456. 
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and  on  this  broad  foundation  the  law  of  contracts,  found- 
ed on  necessity  and  commercial  convenience,  is  said  to 
have  been  originally  established.*  If  the  rule  were  other- 
wise, the  citizens  of  one  country  could  not  safely  contract, 

or  carry  on  commerce,  in  the  territories  of  another. 
*455  The  necessary  intercourse  of  mankind  requires  *that 

the  acts  of  parties,  vahd  where  made,  should  be 
recognized  in  other  countries,  provided  they  be  not  con- 
trary to  good  morals,  nor  repugnant  to  the  policy  and 
positive  institutions  of  the  state.'* 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  dis- 
tinctions and  embarrassing  questions  which  have  exer- 
cised the  skill  and  learning  of  the  earlier  and  most  dis- 
tinguished civilians  of  the  Italian,  French,  Dutch  and 
German  schools,  in  their  discussions  on  highly  important 
topics  of  international  law.""     These  topics  were  almost 


*  Ec  hoc  jure  gentium  omnes  pene  contractus,  introducti  sunt — usu  exi- 
gente  et  humanis  necessitatibus.  Inst.  1.  2.  2.  Pardessus,  Droit  Commer- 
cial, tome  V.  p.  1482.  Trasher  v.  Everhart,  3  Gill  ^-  Johns.  234.  Pickering 
V.  Fisk,  6  Vermont  Rep.  102.  Story^s  Com.  on  the  Conflict  o/Latas,Tp.  201,- 
202.  Rectores  imperiorum  id  comiter  agunt  ut  jura  cujusque  populi  intra 
ierminos  ejus  exercita,  teneant  ubique  suam  vim,  quatenus  nihil  potestati 
aut  juri  alterius  imperantis  ejusque  civium  prcejudicaiur.  Huber,  De  Con- 
jlictu  Legum,  tit.  3.  sec.  2. 

^  This  principle  of  public  law,  says  Toullier,  {Droit  Civil,  tome  x.  art.  80,  n.,) 
is  well  explained  and  enforced  by  M.  Bayard,  in  the  Nouvelle  Collection  de 
Jurisprudence,  tome  ix.  759  :  and  which  he  undertook  in  conjunction  with  M. 
Camus. 

•=  Among  a  host  of  jurists  who  have  displayed  their  research  and  acuteness  oh 
these  subjects,  the  most  pre-eminent  are,  Dumoulin,  D'Argentre,  Burgundus, 
Rodenburgh,  P.  &  J.  Voet,  Boullenois,  Bouhier  and  Huberus  ;  and  their  respec- 
tive doctrines,  pretensions,  and  merits,  were  critically  and  ably  examined  by  Mr. 
Livermore,  of  New-Orleans,  in  his  Dissertation  on  Personal  and  Real  Statutes, 
published  in  1829 — a  work  which  is  very  creditable  to  his  learning  and  vigorous 
spirit  of  inquiry.  A  curious  fact  is  mentioned  by  Mr.  Robei'tson,  in  his  Treatise 
on  the  Law  of  Personal  Succession.  He  says,  that  of  the  ninety-one  conti- 
nental writers  on  the  subject  of  the  Conflict  of  Laics,  quoted  or  referred  to  by 
tlie  American  jurists,  Livermore  and  Story,  a  large  proportion  of  them  was  not 
to  be  found  in  the  public  law  libraries  in  London,  but  all  of  them,  except  six, 
were  to  be  met  with  in  that  admirable  repertory  of  books  of  law,  the  libraiy  of 
the  faculty  of  advocates  in  Edinburgh.    Mr.  Livermore,  while  a  practising  lawyer 
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unknown  in  the  English  courts,  prior  to  the  time  of  Lord 
Hardwicke  and  Lord  Mansfield ;  and  the  English  law- 
yers seem  generally  to  have  been  strangers  to  the  dis- 
cussions on  foreign  law  by  the  celebrated  jurists  in 
continental  Europe.  When  the  subject  was  introduced 
into  Westminster  Hall,  the  only  work  which  attracted 
attention,  was  the  tract  in  Huber,  entitled  Dc  Conflictu 
Legitm,  and  which  formed  only  a  brief  chapter  in  his 
voluminous  Prelections  on  the  Roman  law  ;  and  yet  it  ap- 
pears that  the  very  great  diversity  of  lav^^s  and  usages  in 
the  cities,  provinces  and  states  of  Germany,  Holland  and 
France,  had  produced  far  more  laborious  investiga- 
tions on  the  subject.*  Lithe  works  of  the  civilians 
on  *the  continent  of  Europe,  the  application  of  the  *456 
law  of  domicil  or  the  lex  loci  on  the  one  hand,  and 
the  lex  fori  or  rei  sitcB  on  the  other,  is  made  to  depend  on 
the  distinction  between  real  and  personal  statutes.  Ac- 
cording to  the  understanding  of  an  American  lawyer,  a 
statute  means  an  express  act  of  the  legislature  of  the 
country ;  but  the  jurists  educated  in  the  schools  of  the 
civil  law,  apply  the  term  statute  to  any  particular  muni- 
cipal law  or  usage,  though  resting  for  its  authority  on 
judicial  decisions  or  the  practice  of  nations.  A  ijersonal 
statute  is  a  law,  ordinance,  regulation  or  custom,  the  dis- 
position of  which  affects  the  person,  and  clothes  him  with 
a  capacity  or  incapacity,  which  he  does  not  change  with 


in  New-Orleans,  had  collected  from  continental  Europe,  most  of  those  rare  works 
as  part  of  his  valuable  law  library,  and  which  library  he  bequeathed  by  will  to 
Harvard  University  in  Massachusetts. 

^  The  foreign  treatises  of  most  interest  on  the  doctrine  of  the  lex  loci,  in  addi- 
tion to  that  of  Huber,  are  understood  to  be  Rodenburgh's  Tractatus  de  Jure 
quod  Oritur  ex  Statutorum  Diversitate,  P.  Voet's  De  Statutis  Eorumque 
concursu,  Hertius'  De  Collisione  Legum,  and  G.  G.  Titius'  De  Conflictu 
Legiim.  Mr.  Henry  pubHshed  at  London,  in  1823,  a  Treatise  on  Foreign 
Law,  and  particularly  o«  the  difference  between  personal  and  real  statutes, 
and  its  effect  on  foreign  judgme7its  and  contracts,  marriages  and  wills.  In 
that  treatise  he  shows  himself  to  be  a  master  of  the  foreign  works  on  the  subject  ;■ 
and  he  bestows  particular  commendation  on  the  treatise  of  Rodcnburgh. 
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every  change  of  abode  ;  but  which,  upon  principles  of 
justice  and  policy,  he  is  assumed  to  carry  with  him 
wherever  he  goes.  A  real  statute  affects  things  as  used, 
in  contradistinction  to  persons  ;  and  their  operation  is 
necessarily  confined  within  territorial  limits,  or  ad  locum 
rei  sitcc.^  According  to  this  distinction,  laws  regulating 
the  marriage  and  nuptial  contracts,  divorce,  the  period  of 
infancy,  and  the  disposition  of  personal  property,  are 
personal  statutes  ;  while  laws  regulating  the  descend, 
transmission  and  disposition  of  real  property,  and  the 

nature,  extent  and  limitation  of  civil  remedies,  are 
*457  real  statutes.     But  the  *difficulty  with  the  civilians 

has  been  to  draw  a  clear,  precise,  and  practical 
line  of  distinction,  and  one  worthy  of  insertion  in  the  code 
of  international  jurisprudence,  between  real  and  personal 
statutes ;  and  many  of  their  discussions  are  involved  in 
perplexity  and  confusion.  INIerlin  arrives  at  the  most 
definite  and  intelligible  result.  In  his  view  of  the  sub- 
ject, the  laws  which  regulate  the  condition,  capacity  or 
incapacity  of  persons,  are  personal  statutes  ',  and  those 
which  regulate  the  quality,  transmission,  and  disposition 
of  property,  are  real  statutes.  The  test  by  which  they 
may  be  distinguished,  consists  in  the  circumstance,  that 
if  the  principal,  direct,  and  immediate  object  of  the  law, 
be  to  regulate  the  condition  of  the  person,  the  statute  is 
personal,  whatever  may  be  the  remote  consequences  of 
that  condition  upon  property.  But  if  the  principal,  di- 
rect, and  immediate  object  of  the  law  be  to  regulate  the 
quality,  nature,  and  disposition  of  property,  the  statute 


*  Mr.  Henry  and  Mr.  Livermore,  have  become  so  completely  initiated  in  the 
learning  of  the  Roman  civil  law,  as  to  use  the  terms  real  and  personal  statutes, 
as  familiarly  as  an  English  lawyer  would  the  words  real  and  personal  property. 
I  beg  leave,  however,  to  protest  against  the  introduction  into  our  American  juris- 
prudence, of  such  a  perversion  of  the  word  statute,  so  long  as  we  can  find  other 
and  more  appropi-iate  terms  to  distinguish  foreign  from  domestic  law,  or  the  law 
of  the  domicil  from  the  law  of  the  territory. 
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is  real,  whatever  may  be  its  ulterior  effects  in  respect  to 
the  person.^ 

The  doctrine  in  question  may  be  considered,  1.  In  its 
application  to  the  obligation  and  construction  of  con- 
tracts ;  2.  In  its  apphcation  to  the  remedy. 

(1.)  There  is  no  doubt  of  the  truth  of  the  general  pro- 
position, that  the  laws  of  a  country  have  no  binding  force 
beyond  its  territorial  hmits ;  and  their  authority  is  ad- 
mitted in  other  states,  not  ex projjrio  vigore,  but  ex  comitate; 
or,  in  the  language  of  Haberus,  quatenus  sine  prajudicio  in- 
dulgentium  fieri  potest.     Every  independent  community 
will  judge  for  itself,  how  far  the  comitas  inter  communitates 
is  to  be  permitted  to  interfere  with  its  domestic  interests 
and  policy.     There  are,  however,  certain  general  rules 
in  respect  to  the  admission  of  the  lex  loci  contractus,  which 
have  been  illustrated  by  jurists,  and  recognized  in  ju- 
dicial decisions,  and  to  which  we  may  confidently  appeal, 
as  beins  of  commandina;  influence  in  the  consideration  of 
the  subject.     Thus,  it  may  be  laid  down  as  the 
settled  doctrine  of  public  law,  that  personal  *con-   *458 
tracts  are  to  have  the  same  validity,  interpretation, 
and  obligatory  force  in  every  other  country,  which  they 
have  in  the  country  where  they  were  made.''     The  ad- 


a  Repertoire  de  Jurisprudence,  tit.  Antorisaiion  Maritale,  sec.  10.  The 
writers  on  the  civil  law  frequently  speak  of  the  status  of  the  person,  by  which 
they  mean  only  his  civil  condition,  quality  or  capacity.  Status  est  qualitas, 
ciijus  ratione  hornines  diverso  jure  utuniur.  So,  again.  Persona  est  homo, 
cum  statu  quodam  consideratus.     Heinec.  Elem.  Jur.   C.  torn.  5.  1.  3.  76. 

•>  Bank  of  the  United  States  v.  Donnally,  8  Peters'  U.  S.  Rep.  361.  Wat- 
son V.  Orr,  3  Dev.  N.  C.  Rep.  161.  See,  aho,  infra,  note  b.  If,  therefore, 
under  a  foreign  marriage  contract,  the  husband  would  be  entitled  to  property 
accrued  to  the  wife  during  coverture,  the  English  courts  will  enforce  it,  without 
raising  an  equity  for  a  settlement  in  favour  of  the  wife.  Anstruther  v.  Adair, 
2  Mylne  ^  Keen,  573.  Dues  v.  Smith,  Jacob's  R.  544.  S.  P.  Matrimonial 
rights  as  between  husband  and  wife,  are  determined  by  the  law  of  their  domicil. 
Gamier  v.  Poydras,  13  Louis.  R.  177.  And  as  a  general  rule  personal  property 
follows  the  law  of  the  domicil  of  the  owner,  and  real  property  the  law  of  the 
locus  rei  sites.  Vide  S7ipra,  p.  429.  But  every  state  may  impress  upon  all 
property  within  its  territory  any  character  which  it  may  deem  expedient.    Story's 
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misson  of  this  principle  is  requisite  to  the  safe  intercourse 
of  the  commercial  world,  and  to  the  due  preservation  of 
public  and  private  confidence  ;  and  it  is  of  very  general 
reception  among  nations.  Parties  are  presumed  to  con- 
tract in  reference  to  the  laws  of  the  country  in  which  the 
contract  is  made  ;  and  it  is  a  maxim,  that  locus  contractus 
regit  actum,  unless  the  intention  of  the  parties  to  the  con- 
trary be  clearly  shown.  The  rule  stated  in  Huber  rela- 
tive to  contracts  made  in  one  country,  and  put  in  suit  in 
the  courts  of  another,  is  the  true  rule,  and  one  which  the 
courts  follow,  viz. :  the  interpretation  of  the  contract  is 
to  be  governed  by  the  law  of  the  country  where  the  con- 
tract was  made  ;  but  the  mode  of  suing,  and  the  time  of 
suing,  must  be  governed  by  the  law  of  the  country  where 
the  action  is  brought.*  It  is,  however,  a  necessary  ex- 
ception to  the  universality  of  the  rule,  that  no  people  are 
bound  or  ought  to  enforce,  or  hold  valid  in  their  courts  of 
justice,  any  contract  which  is  injurious  to  their  public 
rights,  or  offends  their  morals,  or  contravenes  their 
policy,  or  violates  a  public  law.**     It  is  a  consequence  of 


Conflict  of  Laws,  sec.  447.  Thus  in  Louisiana,  slaves  were  declared  to  be 
immoveable  property,  or  real  estate,  in  contemplation  of  law.  Louis.  Dig.  1808, 
b.  2.  c.  2.  art.  19. 

"  Hiob.  Dc  Conflictu  Lcgum,  sec.  7.  De  la  Vega  v.  Vianna,  IB.  Sf  Adolph., 
284.     Trimbey  v.  Vignier,  1  Bin§.  N.  C.  Rep.  151. 

•^  H2ib.  Pralec.  Jur.  Civ.  tome  ii.  b.  1.  tit.  3.  De  Conflictu  Le gum.  Voet, 
ad  Pond.  lib.  5.  tit.  1.  sec.  51.  Emerig.  des  Ass.  ch.  4.  sec.  8.  vol.  i.  p.  122. 
Kames'  Principles  of  Equity,  h.  3.  ch.  8.  sec.  4.  Van  Reimsdyke  v.  Kane, 
1  Gall.  Rep.  371.  Harvey  v.  Richards,  1  Mason's  Rep.  381.  Le  Roy  v. 
Crowninshleld,  2  Ibid.  151.  Greenwood  v.  Curtis,  6  Mass.  Rep.  358.  Brown 
V.  Richardson,  13  Martinis  Louis.  Rep.  202.  Blanchard  v.  Russell,  13  Mass. 
Rep.  1.  Prentiss  v.  Savage,  Ibid.  26.  Lodge  v.  Phelps,  1  Johns.  Cas.  139. 
Saul  V.  His  Creditoi-s,  17  Martin's  Louis.  Rep.  569.  Story''s  Comm.  on  the 
Conflict  of  Laws,  p.  203 — 215.  In  this  work  of  Mr.  Justice  Story,  the  excep- 
tions in  the  text  are  stated  and  discussed,  and  the  authorities  in  support  of  them 
collected.  In  New-Jersey,  it  was  held,  in  Varnum  v.  Camp,  1  Gr cell's  Rep. 
326,  that  an  assignment  of  personal  property  by  an  insolvent  debtor,  made  at 
New-York,  in  trust  to  pay  creditors,  and  giving  preferences,  though  good  in  New- 
York,  was  void  as  to  personal  property  in  New-Jersey,  because  their  statute  law 
prohibited  preferences  in  that  case.     The  lex  rei  sites,  even  as  to  personal  pro- 
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the  admission  of  the  lex  loci,  that  contracts,  void  by  the 
law  of  the  land  where  they  are  made,  are  void  in  every 
other  country.*  So,  also,  the  personal  incompetency  of 
individuals  to  contract,  as  in  the  case  of  infancy,  and  the 
general  capacity  of  parties  to  contract,  depend  as  a  gene- 
ral rule,  upon  the  law  of  the  place  of  the  contract.''  The 
incompetency  of  a  married  woman  to  contract  is  con- 
sidered by  the  civilians  to  depend  upon  the  law  of  the 
place  of  the  marriage.<=  Upon  the  doctrine  of  the 
lex  loci,  nuptial  contracts,  *  valid  by  the  law  of  the  *459 
place  were  made,  will  be  recognized  and  enforced 
by  the  courts  of  other  countries,  in  proper  cases  f  and 


perty,  prevailed  by  force  of  the  statute  over  the  lex  loci.  The  exercise  of  comity 
in  admitting  or  restraining  the  application  of  the  lex  loci,  must  unavoidably  rest 
in  sound  judicial  discretion  dictated  by  the  circumstances  of  the  case.  Parker, 
Ch.  J.,  in  Blanchard  v.  Russell,  13  Mass.  R.  6.  Story's  Conflict  of  Latos, 
29.     Shaw,  Ch.  J.,  in  Commonwealth  v.  Aves,  August,  1836. 

a  Boullenois,  tome  1.  tit.  2.  c.  3.  p.  491.  Alves  v.  Hodgson,  7  Term  Rep. 
241.  Desebats  v.  Berquier,  1  Biimey's  Rep.  33C.  Houghton  v.  Page,  2  N. 
H.  Rep.  42.     Story's  Comm.  on  the  Conflict  of  Laios,  203. 

b  Male  V.  Roberts,  3  Esp.  N.  P.  Rep.  163.  Ex  parte  Lewis,  1  Vesey,  297. 
Henry  on  Foreign  Law,  96.  Saul  v.  His  Creditors,  17  Martins  Louis.  Rep. 
596.  598.  Story  on  the  Conflict  of  Laws,  p.  97.  Pickering  v.  Fisk,  6  Ver- 
mont Rep.  102.  In  the  case  of  Polydore  v.  Prince,  Ware's  Rep.  402,  it  was 
held,  after  a  full  consideration  of  the  law  both  at  home  and  abroad,  and  of  the 
principles  of  general  jurisprudence  which  belong  to  the  question,  that  civil  inca- 
pacities and  disqualifications  by  which  a  person  is  affected  by  the  law  of  his 
domicil,  ai-e  regarded  in  other  counties  as  to  acts  done  or  rights  acquired  in  the 
place  of  his  domicil ;  but  not  as  to  acts  done  or  rights  acquired  within  another 
iurisdiction,  where  no  such  disqualifications  are  acknowledged.  On  this  doc- 
trine it  was  held,  that  the  hbellant,  who  was  a  slave  by  the  law  of  his  domicil, 
might  sue  in  his  own  name,  in  Maine  where  slavery  was  not  allowed,  for  a  per- 
sonal tort  committed  in  an  Ameiican  vessel,  on  the  high  seas,  and  within  the 
cognizance  of  the  district  court. 

'  Henry  on  Foreign  Law,  37.  50,  cites  the  opinion  of  Grotius,  in  a  case  sub- 
mitted to  him  to  that  effect. 

1  Feaubert  v.  Turst,  Free,  in  Ch.  207.  1  Bro.  P.  C.  38.  1  Rob.  App. 
Ca.  4.  S.  C.  Freemoult  v.  Dedire,  1  P.  Wms.  429.  Decouche  v.  Savetier, 
3  Johns.  Ch.  Rep.  190.  Huberus'  De  Conflictu  Legum,  lib.  3.  sec.  9.  Story's 
Comm.  on  the  Conflict  of  Laws,  132.  134.  Anstruther  v.  Adair,  2  Mylne  ^ 
Keene,  513.  Scrhimshire  v.  Schrimshire,  2  Hagg.  Cons.  R.  407.  Lord  El- 
don's  opinion  in  Lashley  v.  Hoy,  cited  in  Robertson  on  Personal  Succession,  App. 
p.  427.  428.     But  if  A.  and  B.,  domiciled  in  Louisiana,  elope  to  the  state  of  Mis- 
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as  personal  qualities  and  civil  relations  of  a  universal  na- 
ture, such  as  infancy  and  coverture,  are  fixed  by  the  law 
of  the  domicil,  it  becomes  the  interest  of  all  nations  mu- 
tually to  respect  and  sustain  that  law.* 

The  lex  loci  operates  not  onlj'^  in  respect  to  the  nature, 
obhgation  and  construction  of  contracts,  and  the  formali- 
ties and  authentications  requisite  to  the  valid  execution 


sissippi  and  marry,  and  shortly  thereafter  return,  the  conjugal  rights  under  the 
marriage,  are  held  to  be  according  to  the  law  of  domicil,  as  the  law  of  the  land 
would  otherwise  be  fraudulently  evaded ;  and  it  was  not,  in  such  a  case,  the  inten- 
tion of  the  parties  to  shift  their  domicil.  Le  Breton  v.  Nouchet,  3  Martin's 
Louis.  Rep.  60.  See,  &\so,Hub.  De  Confiictu  Legum,  sec.  10.  Nor  can  a  con- 
tract of  marriage,  entered  into  in  Louisiana,  provide  that  the  rights  of  the  parties 
shall  be  according  to  the  provisions  of  any  foreign  specified  law.  Bourcier  v. 
Lanuse,  3  Martinis  Louis.  Rep.  58  L  If,  however,  the  parties  agree,  previously 
to  their  marriage,  upon  a  place  of  residence  after  it,  and  actually  settle  there,  it 
becomes  the  place  of  their  matrimonial  domicil,  and  the  maiital  rights  of  the  hus- 
band to  the  wife's  property,  are  determined  by  the  law  of  that  domicil.  Knee- 
land  V.  Ensley,  1  Meig's  Tenn.  R.  620. 

^  Mr.  Justice  Story,  in  treating  of  the  capacity  of  persons,  in  his  Commentanes 
on  the  Conflict  of  Laws,  ch.  iv.,  has  thoroughly  examined  the  conflicting  opinions 
and  infinite  distinctions  with  which  the  host  of  civilians  of  continental  Europe  have 
overwhelmed  and  perplexed  the  subject ;  and  he  has  deduced  the  following  rules, 
as  best  established  in  the  jurisprudence  of  England  and  America,  viz:  (1.)  The 
capacity,  state  and  condition  of  persons,  according  to  the  law  of  their  domicil,  will 
generally  be  regarded  as  to  acts  done,  rights  acquired,  and  contracts  made  in 
the  place  of  their  domicil.  (2.)  That  as  to  acts  done,  and  rights  acquired,  and  con- 
tacts made  in  other  countries,  the  lawof  the  country  where  theyare  done,  acquired,  or 
made  will  generally  govern,  in  respect  to  the  capacity,  state  and  condition  of  persons. 
And  therefore  in  regard  to  questions  concerning  infancy,  competency  to  many,  in- 
capacities incident  to  covertui'e,  guardianship,  and  other  personal  qualities  and 
disabilities,  the  law  of  the  domicil  of  birth,  or  other  fixed  domicil,  is  not  generally 
to  govern,  but  the  lex  loci  cojitractus  aut  actus.  (3.)  Personal  disqualifications 
arising  from  customary  or  positive  law,  and  of  a  penal  nature,  are  territorial,  and 
not  generally  regarded  in  other  countries,  where  the  like  disqualifications  do  not 
exist.  Story'' s  Comm.  p.  96,  97,  98.  On  this  subject  of  the  capacity  of  persons 
to  contract,  the  continental  jurists  generally  adopt  the  law  of  the  domicil,  and  the 
English  common  law,  the  lexloci  contractus.  Burge,  in  his  Comm.  on  Colonial 
and  Foreign  Laws,  vol.  i.  244 — 260,  cites  largely  from  the  continental  civilians, 
to  show  that  the  wife's  rights,  capacities,  and  disabilities,  under  the  contract  of 
marriage,  are  determined  by  the  law  of  the  husband's  domicil,  when  the  marriage 
took  place.  This  is  the  law  in  this  country,  if  the  parties  had  not  in  view  at  the 
time,  another  place  of  residence.  If  the  husband  and  wife  have  different  domicils 
at  the  time  of  the  marriage,  the  law  of  the  husband's  domicil  governs  the  marital 
rights,  and  if  neither  party  have  any  determinate  domicil  at  the  time,  the  lex  loci 
contractus  governs.     Kneeland  v.  Ensley,  1  Meig's,  620. 
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of  them,  but  also  as  to  their  discharw.  It  is  a  general 
rule,  that  whatever  constitutes  a  good  defence,  by  the 
law  of  the  place  where  the  contract  is  made,  or  is  to  be 
performed,  is  equally  good  in  every  other  place  where 
the  question  may  be  litigated.  Upon  this  principle,  the 
discharge  of  a  debtor  under  the  bankrupt  or  insolvent 
laws  of  the  country  where  the  contract  was  made,  and 
in  cases  free  from  partiality  and  injustice,  is  a  good  dis- 
charge in  every  other  country,  and  pleadable  in  bar. 
The  same  law  which  creates  the  charge,  is  to  be  regarded 
when  it  operates  in  discharge  of  the  contract.* 

But  if  a  contract  be  made  under  one  government,  and 
is  to  be  performed  under  another,  and  the  parties  had  in 
view  the  laws  of  such  other  country  in  reference  to  the 
execution  of  the  contract,  the  general  rule  is,  that  the 
contract,  in  respect  to  its  construction  and  force,  is  to  be 
governed  by  the  law  of  the  country  or  state  in  which  it 
is  to  be  executed.''     This  exception  to  the  application  of 


»  Ballantine  v.  Goulding,  1  Cooke's  B.  L.  347.  1st  ed.  Potter  v.  Brown,  5 
East's  Rep.  124.  Van  Raugh  v.  Van  Arsdaln,  3  Caines'  Rep.  154.  Smith  v. 
Smith,  2  Jo/i«s.  Rep.  ^25.  Hicks  v.  Brown,  12  Johns.  Rep.  142.  Blanchard 
V.  Russell,  13  Masst  Rep.  1.  Bradford  v.  Farrand,  Ibid.  18.  Prentiss  v. 
Savage,  Ibid.  20.  Van  Reimsdyke  v.  Kane,  1  Gall.  Rep.  371.  Le  Roy  v. 
Crowninshield,  2  Masoii's  Rep.  151.  Green  v.  Sarmeinto,  1  Peters'  U.  S.  Rep. 
74.  Story  on  the  Conflict  of  Laios,  272.  289.  See,  also,  supra,  p.  303.  All 
the  foreign  jurists  agree,  that  every  contract  must  conform  to  the  formalities  and 
solemnities  required  by  the  lex  loci,m  respect  to  their  valid  execution  ;  and  the 
like  doctrine  is  recognized  in  Alves  v.  Hodgson,  7  Term  Rep.  241.  Clegg  v.  Lev}', 
3  Canipb.  Rep.  166.  Vidal  v.  Thompson,  11  Marti7i's  Louis.  Rep.  23.  Depau 
V.  Humphreys,  20  Ibid.  1.  22;  but  a  contrary  rule  was  declared  in  Wynne  v. 
Jackson,  2  RusseWs  Rep.  351,  and  James  v.  Catherwood,  3  Do7vl.  4-  R//.  190. 
Mr.  Justice  Story  adds  the  weight  of  his  opinion  to  the  rule  first  mentioned. 
Comm.  071  the  Conflict  of  Laws,  215 — 219. 

'•  Hub.  de  CotiflictuLegum,  sec.  10.  Voet,  adPand.  4.  1.  29.  Lord  Mans- 
field, in  Robinson  v.  Bland,  2  Burr.  Rep.  1077.  Dig.  42.  5.  Ibid.  44.  7.  21. 
Story's  Comm.  on  the  Conflict  of  Laws,  233,  234.  Baldwin,  J.,  in  Strother  v. 
Lucas,  12  Peters,  436,  437.  Andrews  v.  Pond,  13  Peters,  65.  Le  Breton  v. 
Miles,  N.  Y.  Court  of  Chancery,  April,  1840.  The  principle  was  applied,  in  this 
last  case,  to  an  ante-nuptial  contract,  made  in  reference  to  another  country,  as  the 
futui-e  domicil  of  the  parties.     Prentiss  v.  Savage,  13  Mass.  Rep.  23.     Thomp- 
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the  lex  loci  is  more  embarrassed  than  any  other  branch  of 
the  subject,  by  distinctions  and  jarring  decisions  ;  and  the 
notice  of  a  few  of  them  may  be  instructive,  and  serve  to 
give  some  precision  to  the  doctrine.     Thus,  the  days  of 

grace  allowed  upon  bills  of  exchange,  are  to  be 
*460  computed  ^according  to  the  usage  of  the  place  in 

which  they  are  to  be  paid,  and  not  of  the  place  in 
which  they  were  drawn,  for  that  is  presumed  to  have 
been  the  intention  of  the  parties  ;^  whereas,  by  the  gene- 
ral understanding,  and  course  of  decisions  and  practice, 
the  drawer  or  endorser,  upon  the  return  of  a  foreign  bill 
under  protest,  pays  the  damages  allowed  by  the  law  of 
the  place  where  the  bill  was  drawn  or  endorsed.  If  in- 
terest be  not  stipulated  in  the  contract,  and  the  money 
be  payable  at  a  given  time,  in  a  different  territory,  and 
there  be  default  in  payment,  the  law  of  the  place  of  pay- 
ment regulates  the  allowance  of  interest,  for  the  default 
arises  there.  The  drawer  may,  consequently,  be  liable 
to  one  rate  of  damages,  and  the  endorser  to  anothei',  if 
he  endorses  at  a  different  place  ;  for  every  endorsement 
is  a  new  contract.'^     If,  however,  the  rate  of  interest  be 


son  V.  Ketcham,  8  Johnson,  189.  Cox  &  Dick  v.  Unitefl  States,  6  Peters,  172. 
Fanning  v.  Consequa,  17  Johnson,  511.  If  A.,  in  America,  orders  goods  from 
England,  and  the  English  merchant  executes  the  order,  the  contract  is  governed 
by  the  law  of  England,  for  the  contract  is  there  consummated.  Casaregis'  Dis. 
179.     Whiston  v.  Stodder,  8  Martiri^s  Louis.  Rep.  93. 

"  Videl  V.  Thompson,  11  Martin's  Louis.  Rep.  23.  Bank  of  Washington  v. 
Ti-iplett,  1  Peters'  U.  S.  Rep.  25. 

'>  Hendricks  v.  FrankHn,  4  Johns.  Rep.  119.  Graves  v.  Dash,  12  Ibid.  17. 
Slocum  V.  Pomeroy,  6  Cranch's  Rep.  221.  Hazlehurst  v.  Kean,  4  Yeates'  Rep. 
19.     Pothier's  Oblig.  n.  171. 

c  Champant  v.  Lord  Ranelagh,  Prec.  in  Ch.  128.  Fanning  v.  Consequa,  17 
Johns.  Rep.  511.  Henry  on  Foreign  Laip,  53.  Story  on  the  Conflict  of  Laws, 
p.  261,  262.  It  may  be  laid  down  as  a  general  rule,  that  negotiable  paper  of 
every  kind  is  construed  and  governed,  as  to  the  obUgation  of  the  drawer  or  maker, 
by  the  law  of  the  country  where  it  was  drawn  or  made;  and  as  to  that  of  the  ac- 
ceptor, by  the  law  of  the  country  where  he  accepts ;  and  as  to  that  of  the  en- 
dorsers, by  the  law  of  the  country  in  which  the  paper  was  endorsed.  Potter  v. 
Brown,  5  Easfs  Rep.  124.  Dela  Chaumetto  v.  Bank  of  E.,  2  B.  ^  Cress.  208. 
2  BelVs  Comm.  692,  693.  Slocum  v.  Pomeroy,  6  Cranch's  Rep.  221.  Ory  v. 
Winter,  16  Martin's  Louis.  Rep.  277.     Blanchard  v.  Russel,  13  Mass.  Rep.  1. 
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Specified  in  the  contract,  and  it  be  according  to  the  law  of 
the  place  where  the  contract  was  made,  though  that  rate 
be  higher  than  is  lawful  by  the  law  of  the  place  where 
payment  was  to  be  made,  the  specified  rate  of  interest 
at  the  place  of  the  contract  has  been  allowed  by  the  courts 
of  justice  in  that  place,  for  that  is  part  of  the  subtance  of 
the  contract.*     The  general  doctrine  is,  that  the  law  of 
the  place  where  the  contract  is  made,  is  to  determine 
the  rate  of  interest,  when  the  contract  specifically  gives 
interest ;  and  this  will  be  the  case,  though  the  loan  be 
secured  by  a  mortgage  on  lands  in  another  state,  unless 
there  be  circumstances  to  show  that  the  parties  had  in 
view  the  laws  of  the  latter  place  in  respect  to  interest.** 
When    that   is  the   case,  the    rate   of  interest   of 
*the  place  of  payment  is  togovern.'^     According  to  *461 


Sherrill  V.  Hopkins,  1  Cou-en's  Rep.  103.  Story's  Comm.  237.  284—289.  298. 
Boyce  v.  Edwards,  4  Peters'  U.  S.  Rep.  111.  Aymaii  v.  Sheldon,  12  We7i- 
deWs  Rep.  430.     Gaston,  J.,  in  Hatcher  v.  M'Morine,  4  Dev.  N.  C.  Rep.  124. 

^  Dejjau  V.  Humphreys,  20  Martin's  Louis.  Rep.  1.  The  decision  in  this 
case  is  accompanied  with  a  full  discussion  of  the  authorities  in  the  English  and 
American  law,  and  of  the  opinions  of  the  European  continental  civilians.  The 
law  of  this  case  has  been  critically  examined  by  ]Mr.  Justice  Story,  {Comm.  07i 
the  Conjiict  of  Laws,  248.  2.54.)  and  he  does  not  think  that  the  foreign  jurists 
bear  out  the  case.  See  below,  note  c,  the  result  of  the  authorities  there  referred 
to. 

^  De  Wolf  V.  Johnson,  10  Wheaton,  367.  Story's  Comm.  on  the  Conjiict 
of  Laws,  p.  239.  242.  244.  The  place  or  country  in  which  a  bill  of  exchange  is 
accepted  is  considered  the  locus  contractus,  as  regards  the  acceptor.  P.  Voet. 
de  stat.  sec.  9.1.  2.  sec.  14.  Dela  Chaumette  v.  Bank  of  England,  9  B.  <5'  Cress. 
208.  S.  C.     2  B.  4-  Adolph.  33.5. 

<=  De  Wolf  V.  Johnson,  10  IVheaton,  367.  Scofield  v.  Day,  20  Johns.  Rep. 
102.  Quince  v.  Callender,  1  Dessaus.  S.  C.  Rep.  160.  The  authorities  are 
numerous  to  show  the  general  rale  to  be,  tlmt  interest  is  to  be  paid  according  to 
the  law  of  the  place  where  the  contract  is  made,  unless  the  payment  was  to  be 
made  elsewhere,  and  then  it  is  to  be  according  to  the  law  of  the  place  where  the 
contract  was  to  be  performed.  Fanning  v.  Consequa,  17  Johns.  Rep.  511. 
Boyce  v.  Edwards,  4  Peters'  U.  S.  Rep.  IIT.  Scofield  v.  Day,  20  Johnson  R. 
102.  Robinson  v.  Bland,  2  Burr.  Rep.  1078.  Quince  v.  Callender,  1  Dessaus. 
S.  C.  Rep.  160.  Story's  Comm.  on  the  Conflict  of  Laics,  241.  243.  246.  In 
Chapman  v.  Roberson,  6  Paige  R.  627,  the  debtor  borrowed  money  in  England, 
upon  a  bond  and  mortgage,  executed  in  New- York,  on  lands  in  New-York,  at  the 
New-York  rate  of  interest,  and  it  was  held,  that  the  mortgage  was  a  valid  security 

Vol.  IL  75 
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the  case  of  Thompson  v.  Powles,^  it  is  now  the  re- 
ceived doctrine  at  Westminster  Hall,  that  the  rate  of  in- 
terest on  loans  was  to  be  governed  by  the  law  of  the 
place  where  the  money  was  to  be  used  or  paid,  or  to 
which  the  loan  had  reference  ;  and  that  a  contract  made 
in  London  to  pay  in  America,  at  a  rate  of  interest  ex- 
ceeding the  lawful  interest  in  England,  was  not  a  usu- 
rious contract,  for  the  stipulated  interest  was  parcel  of 
the  contract.  This  is  also  the  law  in  this  country,''  and 
it  appears  to  be  a  liberal  relaxation  of  the  rigour  of  the 
former  rule.  But  if  the  bond,  or  other  security,  be  taken 
in  England,  no  higher  rate  of  interest  than  English  in- 
terest can  be  allowed,  though  the  debt  be  secured  by  a 
mortgage  executed  abroad,  upon  real  property  abroad, 
and  the  bond  and  mortgage  specify  the  foreign  rate  of 
interest.  The  courts  considered,  that  if  the  rule  was 
otherwise,  it  would  contravene  the  policy  of  the  law,  and 
sap  the  foundations  of  the  statute  of  usury.<=     But  on 


for  the  bond,  and  that  the  usury  law  of  England  was  no  defence.  Chancellor 
Walworth  fully  concun-ed  in  the  decision  of  Depau  v.  Humphreys,  in  Louisiana, 
and  held,  that  if  the  contract  was  made  in  New-York  upon  a  mortgage  here,  it 
was  not  a  violation  of  the  English  usury  law,  though  the  money  was  made  paya- 
ble to  a  creditor  in  England.  The  contract  was  made  in  New-York,  in  reference 
to  the  laws  of  New-York,  and  must  be  governed  by  them.  New-York  was  the 
domicil  of  the  debtor.  The  mortgage  gave  locality  to  the  contract,  within  the  in- 
tent and  meaning  of  the  parties,  and  it  must  be  governed  by  the  lex  loci  rei  sitee. 
Had  it  been  a  mere  personal  contract  withcut  any  mortgage,  the  conclusion  might 
possibly  have  been  otherwise,  though  I  think  the  conclusion  in  the  case  is,  that 
the  English  law  of  usury  would  not  have  been  a  defence ;  for  in  the  Louisiana  case 
there  was  no  mortgage.  The  principle  now  established  in  Louisiana  and  New- 
York  is,  that  the  place  where  the  contract  was  made,  determines  its  validity  as  to 
interest,  though  made  payable  in  another  state  or  country,  where  the  rate  of  inte- 
rest is  lower.  This  principle  has  much  to  recommend  it  for  reasonableness,  con- 
venience, and  certainty,  except  in  cases  where  the  whole  arrangement  was  evi- 
dently and  fraudulently  intended  as  a  mere  cover  for  usui-y. 

»  2  Simon's  Rep.  194.     See,  also,  Harvey  v.  Archbold,  1  Ryan  4*  Mood.  184. 
Hosford  V.  Nichols,  1  Paige's  Rep.  220. 

*>  Andrews  v.  Pond,  13  Peters,  65. 

<=  The  rule  turns  upon  the  question  of  fact,  where  was  payment  of  the  money ' 
under  the  contract  to  be  made.     Stapleton  v.  Conway,  1  Vesey,  428.     3  Atk. 
Rep.  727.  S.  C.     Connor  v.  Earl  Bellamont,  2  Atk.  Rep.  382.     Dewar  v.  Span, 
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this  subject  of  conflicting  laws,  it  may  be  generally  ob- 
served that  there  is  a  stubborn  principle  of  jurisprudence, 
that  will  often  intervene,  and  act  with  controlling  efficacy. 
This  principle  is,  that  when  the  lex  loci  contractus  and  the 
lex  fori,  as  to  conliicling  rights  acquired  in  each,  come  in 
direct  collision,  the  comity  of  nations  must  yield  to  the 
positive  law  of  the  land.  I?i  tali  conjiictu  magis  est  ut  jus 
nostrum  quamjus  alienum  servemus.^ 

*(2.)  Remedies  upon  contracts  and  their  inci-  *462 
dents  are  regulated  and  pursued  according  to  the 
law  of  the  place  where  the  action  is  instituted,  and  the 
lex  loci  has  no  application.  Actor  sequitur  forum  rei. 
This  is  the  rule  in  all  civilized  countries  ;  and  it  has  become 
part  of  the  jus  gentium.^  The  comity  of  nations  is  suf- 
ficiently satisfied,  in  allowing  to  foreigners  the  use  of  the 
same  remedies,  and  to  the  same  extent,  that  are  afforded 
to  the  citizens  of  the  state.  Though  the  person  of  the 
debtor  should  therefore  be  exempted  from  redress  by  the 
lex  loci,  yet  personal  arrest  will  be  permitted,  if  it  be  the 
practice  according  to  the  lex  fori.  If  a  party  be  dis- 
charged from  imprisonment  only,  he  remains  liable  to  ar- 
rest for  the  same  debt  in  another  state  ;  for  imprisonment 
relates  only  to  the  remedy,  which  forms  no  part  of  the 


3  Term  Rep.  425.  De  Wolf  v.  .Johnson,  10  Wheaton,  383.  The  statute  of  14 
Geo.  III.  allowed  securities  on  lands  abroad  to  reserve  foreign  interest,  though 
executed  in  England :  but  that  statute  was  taken  strictly,  and  held  not  to  extend 
to  personal  contracts. 

»  Huberus,  1.  3.  11.  Lord  Ellenborough,  in  Potter  v.  Brown,  5  East's  Rep. 
131.     Saul  V.  His  Creditors,  17  Martin! s  Louis.  Rep.  569. 

""  Bank  of  United  States  v.  Donnally,  8  Peters'  U.  S.  Rep.  361.  Trasher  v. 
Everhart,  3  Gill.  4'  Johns.  234.  The  authorities,  both  foreign  and  domestic,  for 
this  clearly  established  doctrine,  are  collected  in  Story's  Comm.  oil,  the  Conjlict  of 
Laws,  p.  463 — 473.  The  doctrines  in  the  text  are  ably  stated  and  illustrated  in 
the  case  of  Pickering  v.  Fisk,  6  Vermont  Rep.  102,  where  it  was  truly  observed 
by  Mr.  Justice  Phelps,  in  giving  the  opinion  of  the  court,  that  what  appropriate- 
ly belongs  to  the  contract,  and  what  to  the  remedy,  was  not  always  a  question  of 
easy  solution. 
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contract.*  hi  his  qua  respicmnt  litis  decisionem,  servanda  est 
consuetudo  loci  contractus.  At  in  his  qucB  respiciunt  litis  or- 
diyiationem,  attenditur  consuetudo  loci  uhi  ca^isa  agitur^ 
Upon  the  principle  that  the  time  of  limitation  of  actions 
is  governed  by  the  lex  fori,  a  plea  of  the  statute  of  limita- 
tions of  the  state  where  the  contract  is  made,  is  no  bar 
to  a  suit  brought  in  a  foreign  court  to  enforce  the  contract ; 
though  a  plea  of  the  statute  of  the  state  where  the  suit  is 
brought  is  a  valid  bar,  even  though  brought  upon  a  fo- 
reign judgment,  provided  the  time  of  the  residence  of  the 

party  brings  him  within  the  time  prescribed  by 
*4:63  the  statute.*^     The  period  *sufficient  to  constitute  a 

bar  to  the  litigation  of  stale  demands,  is  a  question 
of  municipal  policy  and  regulation,  and  one  which  be- 
longs to  the  discretion  of  every  government,  consulting 
its  own  interest  and  convenience.  Though  the  foreign 
statute  of  limitations  may  have  closed  upon  the  demand 
before  the  removal  of  the  party  to  the  new  jurisdiction, 
yet  it  will  be  unavailing.     The  statute  of  limitations  of 


"  Lodge  V.  Phelps,  1  Johns.  Cas.  139.  Smith  v.  Spinolla,  2  Johns.  Rep.  198. 
White  V.  Canfield,  7  Ibid.  117.  Sicard  v.  Whale,  11  Ibid.  194.  Whittemore 
V.  Adams,  2  Co7can's  Rep.  62C.  Hinkley  v.  Marean,  3  Mason's  Rep.  88. 
Titus  V.  Hobart,  5  Ibid.  378.  Woodbridge  v.  Wright,  3  Con7i.  Rep.  523.  At- 
water  v.  Tovvnsend,  4  Ibid.  47.  Wood  v.  Malin,  5  Halsted's  Rep.  208.  Morris 
V.  Edes,  11  Ma7-(in's  Louis.  Rep.  730.  Webster  v.  Massey,  2  Wash.  Cir. 
Rep.  157.  British  Linen  Co.  v.  Driimmond,  10  Barnw  4'  Cress.  903-  De  la 
Vega  V.  Vianna,  1  B.  ^  Adolpk..  284.  Story  on  the  Conflict  of  Laws,  p.  478, 
479,  480.     Trimby  v.  Vignier,  1  Bing.  N.  C.  Rep.  151. 

^  Ranchin  sur  Gnipape,  Quasi.  162,  cited  in  Emerig.  Des.  Ass.  ch.  4.  sec. 
8.,  who  sanctions  the  distinction,  and  collects  the  opinions  of  the  foreign  jurists 
under  this  branch  of  the  law,  with  his  usual  variety  and  immensity  of  erudition. 
Mr.  Laussat,  in  a  note  to  his  edition  of  Foyiblanque' s  Treatise  of  Equity,  Phil., 
1831,  p.  658 — 671,  has  also  digested  and  classified  the  leading  English  and 
American  authorities  on  the  subject  of  the  lex  loci,  ^vith  accuracy  and  ability. 
As  to  the  extent  in  which  the  modes  of  proof,  and  the  la^v  of  evidence  of  the  /ear 
loci  or  of  the  lex  fori  are  carried,  the  foreign  jurists  hold  diflerent  doctrines  ; 
and  questions  under  this  head  are  deemed  by  Mr.  Justice  Stoi-y  to  be  unsettled 
and  embaiTassing.  Some  maintain,  that  the  lex  fori,  and  others,  that  the  lex 
loci  contractus  must  regulate  the  authenticity  and  admission  of  the  instrument, 
andjmodes  of  proof     Story's  Comm.  on  the  Conflict  of  Laios,  p.  523 — 527. 

sM'Elmoyle  v.  Cohen,  13  Peters,  312. 
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the  State,  in  whose  courts  a  suit  is  prosecuted,  must  pre- 
vail in  all  actions.*  To  guard,  however,  against  the  in- 
convenience of  sustaining  and  enforcing  stale  demands, 
not  yet  barred  by  a  residence  under  the  change  of  domicil, 
a  presumption  of  payment  will  be  indulged,  and  may  at- 
tach to,  and  destroy,  the  right  of  recovery.'' 

In  respect  to  remedies,  there  are  properly  speaking 
three  places  of  jurisdiction,  (1.)  The  place  of  domicil  of 
the  defendant,  commonly  called  the  forum  domicilii;  (2.) 
The  place  where  the  thing  in  controversy  is  situate,  com- 
monly called  the  forum  rei  sitce  ;  (3.)  The  place  where 
the  contract  is  made  or  act  done,  commonly  called  the 
forum  rci  gestce  or  forum  contractus.  Not  only  real  but 
mixed  actions,  such  as  trespasses  upon  real  property,  are 
properly  referrible  to  the  forum  rei  sitcB."  But  the  court 
of  chancery,  having  authority  to  act  in  'personam,  will  act 
indirectly,  and  under  qualifications,  upon  real  estate  situ- 
ate in  a  foregn  country,  by  reason  of  this  authority  over 
the  person,  and  it  will  compel  him  to  give  effect  to  its 


a  Estes  V.  Kyle,  1  Meig's  Tenn.  R.  34.  If  the  time  of  prescription  in  the 
country  where  the  parties  resides,  goes  not  only  to  bar  the  remedy,  but  to  render 
the  contract  absolutely  void,  the  better  opinion  is  that  the  debt  itself  will  also  be 
held  to  be  extinguished  by  the  lex  fori  as  well  as  by  the  lex  loci  contractus. 
Story  on  the  Conflict  of  Laius,  487.     Huber  v.  Steiner,  2  Bing.  N.  S.  211. 

b  Hub.  De  Conflictu  Legum,  sec.  7.  Voet,  ad  Pand.  44.  3. 12.  Lord  Karnes' 
Equity,  b.  3.  ch.  8.  sec.  4.  Duplein  v.  De  Roven,  2  Vern.  Rep.  540.  Nash 
V.  Tuppor,  1  Caines'  Rep.  402.  Ruggles  v.  Keeler,  3  Johns.  Rep.  263.  Pear- 
sail  V.  Dwight,  2  Mass.  Rep.  84.  Hall  v.  Little,  14  Ibid.  203.  Williams  v. 
Jones,  13  East's  Rep.  439.  The  British  Linen  Company  v.  Drummond,  10  B. 
Si-  Cressu:  903.  Decouche  v.  Savetier,  3  Johns.  Ch.  Rep.  218.  Medbury  v. 
Hopkins,  3  Conn.  Rep.  472.  Graves  v.  Graves,  2  Bibb.  Rep.  207.  Le  Roy 
■  V.  Crowninshield,  3  Mason's  Rep.  151.  Union  Cotton  Manufactory  v.  Lobdell, 
19  Martin's  Louis.  Rep.  103.  ErsJc.  Institutes,  vol.  ii.  p.  581.  sec.  48. 
Pothler,  in  his  Traits  de  la  Rrescription,  n.  251,  and  other  foreign  jurists,  think 
that  the  lex  loci,  and  not  the  lex  fori,  ought  to  govern  in  this  case  ;  but  the  con- 
ti-ary  conclusion  is  too  well  settled  to  be  now  questioned.  Story's  Comm.  on  the 
Conflict  of  Laws,  p.  482—487. 

<=  Skinner  v.  East  India  Company,  cited  in  Cowp.  Rep.  168.  Doulson  v. 
Matthews,  4  Term  Rep.  503.  Livingston  v.  JeiTerson,  4  Hall's  L.  J.  78, 
Story  on  the  Conflict  of  Laivs,  443,  449.  466,  467. 
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decrees,  by  a  conveyance,  release  or  otherwise,  respect- 
ing such  property.^ 


^  Lord  Hardwicke,  in  Foster  v.  Vassal],  3  Atk.  Rep.  589.  1  Eq.  Cas.  Abr. 
133.  C.  Earl  of  Athol,  1  Ch.  Ca.  221.  Archer  v.  Preston,  1  Eq.  Ca.  Abr. 
133.  1  Vern.  77.  S.  C.  Arglase  v.  Murchamp,  1  Vern.  Rep.  75.  135.  Earl 
of  Kildare  v.  Eustace,  Ibid.  419.  Penn  v.  Lord  Baltimore,  1  Vesey,  444. 
Lord  Cranstown  v.  Johnston,  3  Vesey,  182,  183.  White  v.  Hall,  12  Vesey, 
323.  Lord  Portarlington  v.  Soulby,  3  Mylne  i^-  Keen,  104.  Bunbury  v.  Bun- 
bury,  in  chancery,  1839.  Massie  v.  Watts,  6  Crancli,  148.  ICO.  Briggs  v. 
French,  1  Sumner's  R.  504.  Church  of  Macon  v.  Wiley,  2  Hill  S.  C.  Ch. 
Rep.  58C.  The  court  will  sustain  a  jurisdiction  in  equity  in  cases  o£  fraud, 
trust,  and  contract,  when  the  person  is  duly  within  their  process  and  jurisdiction, 
although  lands  not  within  the  jurisdiction  of  the  court,  might  be  aifected  by  the 
decree.  Story  on  ike  Conflict  of  Laivs,  p.  454 — 457.  lb.  on  Equity  Jtiris- 
prudence,  vol.  ii.  43,  49.  185.  The  court  of  chancery  in  New-York,  in  Ward  v. 
Arredondo,  1  Hopkin's  Rep.  213,  and  Mead  v.  Merritt,  2  Paige's  Rep.  402, 
and  Mitchell  v.  Bunch,  2  lb.  606,  and  of  Virginia,  in  Farley  v.  Shippen,  Wythe's 
Rep.  135,  and  Humphrey  v.  M'Clenachan,  1  Munf.  Rep.  50],  have  declared 
and  enforced  the  same  doctrine.  If  the  court  had  acquired  jurisdiction  of  the 
person  by  his  being  within  the  state,  they  will  compel  him,  by  attachment,  to  do 
his  duty  under  his  contract  or  trust,  and  enforce  the  decree  in  rem  by  his  execu- 
ting a  conveyance  or  otherwise,  as  justice  may  require,  in  respect  to  lands  abroad. 
White  V.  White,  7  Gill  S^-  Johnson,  208.  Clianceiy  may  likewise,  in  the  exer- 
cise of  its  jurisdiction  in  personam,  and  when  the  ends  of  justice  require  it,  enjoin 
a  party  from  proceeding  in  a  suit  in  any  court  in  any  other  country.  See  supra, 
p.  124.  But  this  exercise  of  power  has  been  declared,  as  we  have  already  seen, 
(see  vol.  i.  409.  411,)  not  to  extend  to  the  federal  courts  in  respect  to  the  state 
courts,  nor  to  the  state  courts  in  respect  to  the  federal  courts.  This  is  founded 
on  the  nature  of  our  federal  government,  and  on  indispensable  principles  of 
policy. 

Mr.  Justice  Story,  in  his  excellent  Commentaries  on  the  Conflict  of  Laws, 
has  reviewed  and  discussed  the  extensive  and  complicated  subject  of  the  lex  loci 
in  all  its  relations  and  incidents,  with  his  usual  exhausting  research  and  sound 
critical  segacity.  He  has  brought  to  bear  upon  the  subject,  and  to  enlighten  it, 
an  immense  fund  of  foreign  learning,  and  there  is  no  treatise  extant  on  the  sub- 
ject of  the  conflict  of  laws,  so  accurate,  full  and  complete.  There  was  no  one 
head  of  the  law  that  stood  so  greatly  in  need  of  such  an  effort.  The  doctrines 
under  that  head  are  more  interesting  than  any  other,  with  the  exception,  always, 
of  the  constitutional  doctrines  of  the  government  of  the  United  States  ;  and 
they  are  more  constant  in  their  application,  considering  that  the  Union  is  com- 
posed of  twenty-six  state  jurisdictions,  dictating  and  administering  independelitly 
their  own  municipal  laws.  It  was  impossible,  in  this  brief  section,  to  do  more 
than  state  the  leading  principles  of  the  doctrine,  and  this  I  have  endeavoured 
to  do  with  ^  the  lights  afforded  me  by  a  thorough  examination  of  the  ti-eatise 
alluded  to,  and  of  all  the  authorities,  foreign  and  domestic,  applicable  to  the 
subject,  and  within  my  power  to  examine. 
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III.   Of  the  consideration. 

It  is  essential  to  the  validity  of  a  contract,  that  it  be 
founded  on  a  sufficient  consideration.  There  must  be 
something  given  in  exchange,  something  that  is  mutual, 
or  something  which  is  the  inducement  to  the  contract, 
and  it  must  be  a  thing  which  is  lawful,  and  competent  in 
value  to  sustain  the  assumption.  A  contract  without  a 
consideration  is  a  nudum  'pactum,  and  not  binding  in  law, 
though  it  may  be  in  point  of  conscience  ;  and  this  maxim 
of  the  common  law  was  taken  from  the  civil  law,  in 
which  the  doctrine  of  consideration  is  treated  with 
an  air  of  scholastic  subtlety.**  *Whether  the  agree-  *464 
ment  be  verbal  or  in  writing,  it  is  still  a  7iude  pact, 
and  will  not  support  an  action,  if  a  consideration  be 
wanting.  This  was  finally  settled  in  England,  in  the 
house  of  lords,  in  Rann  v.  Hughes,^  and  the  rule  has  been 
adopted,  and  prevails  extensively,  in  this  country.*^  The 
rule,  that  a  consideration  is  necessary  to  the  validity  of 
a  contract,  applies  to  all  contracts  and  agreements  not 
under  seal,  with  the  exception  of  bills  of  exchange,  and 
negotiable  notes,   after  they  have  been  negotiated  and 


*  Dig.  lib.  2.  tit.  14.  cli.  7.  sec.  4.  Id.  19.  5.  5.  Though  a  sale  without  a  price 
was  not  binding  as  such  by  the  Roman  law,  yet  it  might,  under  circumstances, 
operate  as  a  donation,  if  accompanied  with  delivery.  Voet,  Com.  ad  Pand.  18. 
1.  1.  D'Orgenoy  v.  Droz,  13  Louisiana  R.  382.  389.  Sir  William  Blackstone, 
in  his  Co7nmentaries,  vol.  ii.  p.  444,  has  borrowed  and  explained  the  distinctions 
in  the  Pandects  upon  the  four  species  of  contracts,  of  do  ut  des,  do  ut  facias,  facia 
ut  des,  and  facia  ut  facias.  This  classification  of  contracts  embraces  all  those 
engagements  which  relate  to  the  interchange  of  commodities,  money,  or  labour, 
as,  1.  Stijjulations  mutually  to  give  ;  2.  Stipulation  on  the  one  part  to  give,  in  con- 
sideration of  something  to  be  done  or  forborne  on  the  other  part;  3.  Stipulation 
on  the  one  part  to  do  or  forbear,  in  consideration  of  something  to  be  given  on  the 
other  part ;  4.  Stipulations  mutually  to  do  or  forbear  to  do.  Each  of  them  implies 
a  reciprocity  of  benefit. 

b  7  Term  Rep.  350.  note.     7  Bro.  P.  P.  550.  S.  C. 

<=  Burnet  v.  Bisco,  4  Johns.  Rep.  235.  Thacher  v.  Dinsmore,  5  Mass.  Rep. 
301,  302.  Homer  v.  Hollenbeck,  2  Dafs  Rep.  22.  Cook  v.  Bradley,  7  Conn. 
Rep.  57.  Brown  v.  Adams,  1  Stewart's  Ala.  Rep.  51.  Beverleys  v.  Holmes, 
4  Munf.  Rep.  95.     Parker  v.  Carter,  Ibid.  273. 


i^y 
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passed  into  the  hands  of  an  innocent  endorsee.  The 
immediate  parties  to  a  bill  or  note,  equall}'-  with  parties 
to  other  contracts,  are  affected  by  the  want  of  considera- 
tion ;  and  it  is  only  as  to  third  persons,  who  come  to  the 
possession  of  the  paper  in  the  usual  course  of  trade, 
without  notice  of  the  original  defect,  that  the  want  of  a 
consideration  cannot  be  alleged.^  The  rule,  with  this 
attending  qualification,  is  well  settled  in  English  and 
American  law,  and  pervades  the  numerous  cases  with 
which  the  books  abound.  In  contracts  under  seal,  a 
consideration  is  necessarily  implied  in  the  solemnity  of 
the  instrument ;  and  fraud  in  relation  to  part  of  the  con- 
sideration is  held  to  be  no  defence  at  law  ;  though  fraud 
in  respect  to  the  execution  of  the  specialty,  and  going  to 

render  it  void,  is  a  good  defence.'' 
*465       *A  valuable  consideration  is  one  that  is  either  a 

benefit  to  the  party  promising,  or  some  trouble  or 
prejudice  to  the  party  to  whom  the  promise  is  made.*^ 
Any  damage,  or  suspension,  or  forbearance  of  a  right^ 
will  be  sufficient  to  sustain  a  promise."^     A  mutual  pro- 


*  Bay  V.  Coddington,  5  Johns.  Ch.  Rep.  54. 

*>  Dale  V.  Roosevelt,  9  CowerCs  Rep.  307.  The  N.  Y.  Revised  Statutes,  vol. 
li.  p.  406.  sec.  77,  78,  declare  that  a  seal  is  only  presumptive  evidence  of  a  suf- 
ficient consideration,  and  liable  to  be  rebutted  equally  as  if  the  instrument  was  not 
sealed,  provided  such  a  defence  be  made  by  plea  or  by  notice,  under  the  general 
issue.  This  statute  provision  was  an  innovation  Upon  the  common  law  rule. 
Case  v.  Broughton,  11  WendelVs  Rep.  106.  It  is  not  to  be  understood  that  a 
voluntai-y  bond  would  be  enforced,  if  it  be  admitted  by  the  oWigee  by  pleading  or 
otherwise,  that  it  was  executed  without  any  consideration.  The  principle  is,  that 
a  bond,  from  the  solemnity  of  the  instrument,  implies  a  consideration,  and  the 
defendant  is  estopped  by  the  seal,  from  averring  a  want  of  it.  Wright  v.  Moore, 
1  Ch.  Rep.  84.  Turner  v.  Sir  George  Binion,  Hardress,  200.  2  Blacks.  Com. 
446.  Sedgwick,  J.,  and  Parsons,  Ch.  J.,  2  Mass.  R.  162.  In  Indiana,  by  sta- 
tute, {R.  Statutes,  1838,  p.  451,)  consideration  of  specialties  and  other  contracts 
(conveyances  of  real  estate  and  negotiable  paper  excepted)  may  be  inquired  into 
under  special  plea,  or  if  given  in  evidence  on  a  trial  at  law. 

•=  Jones  v.  Ashburnham,  4  East's  Rep.  455.     Lent  v.  Padelford,  10  Mass. 
Rep.  236. 

*  Seaman  v.  Seaman,  12  Wendell's  Rep.  381.     Morton  v.  Burn,  2  Nemlle 
^-  Perry,  297. 
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mise  amounts  to  a  sufficient  consideration,  provided  the 
mutual  promises  be  concurrent  in  point  of  time  ;  and  in 
that  case  the  one  promise  is  a  good  consideration  for  the 
other.  But  if  two  concurrent  acts  are  stipulated,  as  de- 
livery by  the  one  party,  and  payment  by  the  other,  no 
action  can  be  maintained  by  either,  without  showing  a 
performance,  or  what  is  equivalent  to  a  performance,  of 
his  part  of  the  agreement.*  If  the  consideration  be 
wholly  past,  and  executed  before  the  promise  be  made, 
it  is  not  sufficient,  unless  the  consideration  arose  at  the 
instance  or  request  of  the  party  promising  ;  and  that  re- 
quest must  have  been  expressly  made,  or  be  necessarily 
imphed,  from  the  moral  obligation  under  which  the  party 
was  placed  ;  and  the  consideration  must  have  been  bene- 
ficial to  the  one  party,  or  onerous  to  the  other.*"  A  sub- 
sisting legal  obligation  to  do  a  thing,  is  a  sufficient  con- 
sideration for  a  promise  to  do  it ;  but  it  is  a  disputed  and 
unsettled  point,  whether  a  moral  obligation  be,  of  itself, 
a  sufficient  consideration  for  a  promise,  except  in  those 
cases  in  which  a  prior  legal  obligation  had  once  existed. 
The  weight  of  authority   is  that   it   is  not   sufficient.'^ 


a  If  the  act  or  duty  to  be  performed  by  A.,  and  in  consideration  of  which  B. 
promises  to  pay,  be  such,  that  it  cannot,  or  from  its  nature  may  not  be  performed 
before  the  time  fixed  for  payment  by  B.,  then  A.  may  sue  for  the  money  without 
averring  performance.  But  if  the  time  be  fixed  for  the  payment  to  be  made  in 
consideration  of  the  act,  and  the  act  be  of  such  a  nature  that  it  may  be  done  pre- 
sently, and  before  the  time  of  payment,  then  the  act  becomes  a  precedent  condi- 
tion to  the  payment.  Thorpe  v.  Thorpe,  1  Salk.  171.  1  Lord  Raym.  665.  S. 
C.  Colonel  v.  Briggs,  1  Salk.  113.  Pardage v.  Cole,  1  Saund.'il'i.  Trimble 
V.  Green,  3  Buna's  Ken.  R.  35C,  357.  In  this  last  case,  the  distinctions  to  be 
drawn  from  the  authorities,  are  justly  and  skilfully  taken. 

>>  Jenkins  v.  Tucker,  1  H.  Blacks.  Rep.  90.  Livingston  v.  Rogers,  1  Caines' 
Rep.  584.  Comstock  v.  Smith,  7  Johns.  Rep.  87.  Hicks  v.  Burhans,  10  Johns. 
Rep.  243.  Garrett  v.  Stuart,  1  M'CorcVs  S.  C.  Rep.  514.  Wing  v.  Mill,  1 
Barnw.  Sj-  Aid.  104. 

<^  Smith  v.  Ware,  13  Johnson,  257.  Edwards  x.  Davis,  16  Id.  281.  MiUs  v. 
Wyman,.  3  Pick.  Rep.  207.  Cook  v.  Bradley,  7  Co7m.  Rep.  57.  The  question, 
how  far  a  mere  moral  obligation  was  sufficient  to  raise  and  support  an  assumpsit, 
is  learnedly  and  clearly  stated  and  discussed,  in  the  note  to  3  Bos  ^-  Pull.  249, 
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Though  the  consideration  of  natural  love  and  affection 
be  sufficient  in  a  deed,  yet  such  a  consideration  is  not 

sufficient  to  support  an  executory  contract,  and 
*466   give  it  validity,  either  at  law  or  *in  equity.*     A 

promise  to  do  a  thing  may  be  merely  gratuitous, 
and  not  binding ;  yet,  if  the  person  promising  enters 
upon  the  execution  of  the  business,  and  does  it  negli- 
gently, or  amiss,  so  as  to  produce  injury  to  the  other 
party,  an  action  v^^ill  lie  for  this  misfeasance.**    The  con^ 


and  the  note  to  16  Johns.  Rep.  233 ;  and  the  conclusion  to  which  the  learned  edi- 
tors arrived,  seems  to  have  been  adopted  in  the  cases  referred  to.  And  yet,  in 
one  of  the  cases,  (Lee  v.  Muggeridge,  5  Taunt.  Rep.  36,)  Gibbs,  J.,  observed, 
that  it  could  not  now  be  disputed,  that  wherever  there  is  a  moral  obligation  to  pay 
a  debt,  or  perform  a  duty,  a  promise  to  pay  that  debt,  or  perform  that  duty,  would 
be  supported  by  the  previous  moral  obligation.  There  is  a  strong  instance  in 
Fairchild  v.  Bell,  Brevard's  M.  S.  Rep.  cited  in  1  Rice's  S.  C.  Dig.  p.  60,  in 
support  of  the  implied  contract  to  pay  for  a  meritorious  service,  founded  on  a  moral 
obligation.  The  same  doctrine  is  laid  down  by  Bailies,  J.,  in  Barlow  v.  Smith, 
4  Vermont  Rep.  144,  and  in  Glass  v.  Beach,  5  Ibid.  193 ;  but  the  promise  must  be 
express  and  not  implied.  Lord  Tenderden,  in  Littlefield  v.  Shoe,  2  Barn.\^~  Ad. 
811,  admitted  the  doctrine,  that  a  moral  obligation  was  a  sufficient  consideration 
for  an  express  promise  though  he  said  that  it  must  be  received  with  some  limita- 
tion. It  is  difficult  to  surmount  the  case  stated  by  Lord  Holt,  in  1  Lord  Raym. 
339,  that  a  promise  to  pay  a  debt  contracted  in  infancy  is  vahd.  There  is  a  dis- 
tinction between  promises  which  are  void,  or  only  voidable,  and  the  former  are 
held,  not  a  sufficient  consideration  to  support  a  subsequent  promise.  Cockshot 
V.  Bennett,  2  Term,  763.  In  Hatchell  v.  Odom,  2  Bev.  4-  Battle,  302,  it  was 
observed,  that  it  was  not  every  moral  obligation  that  was  sufficient  in  law  to  raise 
an  implied  promise  or  to  support  an  express  one ;  and  that  such  only  were  avail- 
able considerations,  which  would  originally  have  been  good,  but  for  the  interven- 
tion of  some  rule  of  policy.  A  promise  to  pay  after  the  interdict  is  removed,  wall 
be  valid  and  may  be  enforced.  The  case  of  a  promise  to  pay  a  debt  barred  by  the 
statute  of  limitations,  or  a  promise  by  a  widow  or  an  adult,  to  refund  a  loan  of 
money  made  during  coverture  or  infancy,  are  given  as  instances  by  Judge  Gaston, 
in  his  clear  and  able  opinion  in  the  case  last  cited.  So,  a  promise  by  an  insolvent 
debtor  to  pay  a  debt  existing  before  his  discharge,  creates  a  valid  contract,  the  pre- 
vious indebtedness  being  a  sufficient  consideration,  and  the  promise  is  a  revival  of 
the  old  debt.  Earnest  v.  Parke,  4  Rawle,  432.  Parke,  B.,  in  Smith  v.  Winter,. 
1  Home  <3p  Hurlstone,  389.  The  plaintiif  may  declare  on  the  original  promise, 
and  insist  on  the  new  promise,  by  way  of  replication.  Fitzgerald  v.  Alexander, 
19  Wheaton,i()2. 

*  Tate  v.  Hilbert,  2  Vesey,  jun.,  111.     Pennington  v.  Gittings,  2  Gill.  4" 
Jolms.  20S. 

*•  Coggs  v.  Bernard,  2  Lord  Raym,  909. 
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sideration  must  not  only  be  valuable,  but  it  must  be  a 
lawful  consideration,  and  not  repugnant  to  law,  or  sound 
policy,  or  good  morals.  Ex  turpi  co?Uractu  actio  non  ori- 
tur ;  and  no  person,  even  so  far  back  as  the  feudal  ages, 
was  permitted  by  law  to  stipulate  for  iniquity.*  The 
reports,  in  every  period  of  the  English  jurisprudence, 
and  our  American  Reports,  equally  abound  with  cases 
of  contracts  held  illegal  on  account  of  the  illegality  of 
the  consideration  ;  and  they  contain  striking  illustrations 
of  the  general  rule,  that  contracts  are  illegal  when 
founded  on  a  consideration  contra  honos  mores,  or  one 
against  the  principles  of  sound  policy,  or  founded  in 
fraud,  or  in  contravention  of  the  positive  provisions  of 
some  statute  law.^  If  the  contract  grows  immediately 
out  of,  or  is  connected  with  an  illegal  or  immoral  act,  a 
court  of  justice  will  not  enforce  it.  But  if  it  be  uncon- 
nected with  the  illegal  act,  and  founded  on  a  new  con- 
sideration, it  may  be  enforced,  although  the  illegal  act 
was  known  to  the  party  to  whom  the  promise  was  made, 
and   he  was  the   contriver   of  the   illegal  act.*=      The 


^  Fltz.  Abr.  tit.  Obligation,  pi.  13.  See  also  the  same  language  in  the  civil 
law.     Dig.  2.  14.  27.  4.     Code,  6.  3.  6. 

*>  In  the  A'merica7i  Jurist  for  January,  1840,  the  law  concerning  unlawful 
contracts,  which  violate  either  the  common  or  statute  law,  is  discussed  with  much 
learning,  order  and  perspicuity,  and  the  numerous  adjudged  cases  bearing  on  the 
subject  referred  to,  and  the  leading  ones  sufficiently  examined. 

<=  Hodgson  V.  Temple,  5  Taunt.  Rep.  181.  Toler  v.  Armstrong,  4  Wash. 
Cir.  Rep.  297.  11  Wheaton,  258,  S.  C.  Story's  Comm.  on  the  Conflict  of 
Laxvs,  p.  205 — 209.  That  a  contract  of  sale,  not  prohibited  by  any  positive 
law,  nor  against  good  morals  may  still  be  void  as  being  against  principles  of 
sound  policy,  see  Jones  v.  Randall,  Coivp.  39.  Bi^an  v.  Lewis,  Ry.  8f  Moo. 
386.  In  Richardson  v.  MelHsh,  2  Bing.  Rep.  229,^  Ch.  J.  Best  thought  that 
the  courts  had  gone  too  far  in  setting  aside  contracts,  on  the  ground  that  they 
were  in  contravention  of  public  policy,  and  that  the  objection  in  such  cases  ought 
to  be  founded  on  some  clear  and  unquestionable  principle,  and  never  applied  to 
doubtful  questions  of  policy.  These  should  be  left  to  be  settled  by  legislative 
discretion.  In  the  Scots  law  contracts  are  deemed  inconsistent  with  public  policy 
and  void,  1.  when  made  against  the  policy  of  the  domestic  relations,  2.  in  re- 
straint of  personal  liberty,  3.  tending  to  impede  the  course  of  justice,  4.  for 
defeating  the  revenue  laws,  6.  inconsistent  with   national  vvax--policy.      BeW* 
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courts  of  justice  will  allow  the  objection,  that  the  con- 
sideration of  the  contract   was  immoral   or  illegal,  to 


Principles  of  the  Law  of  Scotland,  p.  16—18.  Mr.  Justice  Story,  in  his  Com- 
mentaries on  Equity  Jurisprudence,  vol.  i.  p.  262 — 304,  has  clearly  and  fully 
stated  the  cases  in  which  contracts  have  been  set  aside,  as  against  public  policy. 
Such,  for  instance,  are,  (1.)  Marriage  brokage  contracts,  by  which  a  party 
engages  to  give  another  a  compensation,  if  he  will  negotiate  an  advantageous 
match  for  him.  (2.)  A  reward  promised  for  using  influence  and  power  over 
another  person,  to  induce  him  to  make  a  will  in  his  favour.  (3.)  Secret  con- 
veyances and  settlements  in  contemplation  of  marriage.  (4.)  Contracts  in  gene- 
ral restraint  of  marriage.  (5.)  Contracts  in  general  restraint  of  trade.  (6.)  Agree- 
ments founded  upon  violations  of  public  trust  or  confidence,  or  duty,  or  for  the 
violation  of  public  law.  These,  and  other  less  striking  cases,  are  all  enforced 
and  illustrated  by  numerous  authorities,  in  the  masterly  treatise  to  which  I  have 
referred.  The  cases  ai-e  uniform  in  declaring  the  principle,  that  if  a  note  or 
other  contract  be  made  in  consideration  of  an  act  forbidden  by  law,  it  is  abso- 
lutely void.  14  Mass.  Rep.  322.  5  Johns.  Rep.  327.  3  Wheaton,  204* 
4  Peters'  U.  S.  Rep.  410.  11  East's  Rep.  502.  1  Bitmey's  Rep.  110. 
2  GalHsoft's  Rep.  560.  Vide,  also,  ante,  vol.  i.  p.  468.  If  the  consideration 
of  a  bond  or  covenant  be  illegal,  that  illegality  will  constitute  a  good  defence  Et 
law,  as  well  as  in  equity.  Smith  v.  Aykewell,  3  Atk.  566.  ColHns  v.  Blantern, 
2  Wilson,  347.  Paxton  v.  Popham,  9  East,  408.  Greville  v.  Atkins,  9  B.  ^ 
Cress.  462.  Fytche  v.  Bishop  of  London,  1  East,  487.  Vauxhall  Bridge 
Company  v.  Spencer,  1  Jacob,  64.  Westmeath  v.  Westmeath,  1  Dow's  N.  Sj. 
519.  Overman  v.  Clemmons,  2  Dev.  (^  Battle,  185.  In  this  last  case  all  the 
authorities  are  rex-iewed  and  the  doctrine  clearly  estabHshed.  Though  the  result 
of  many  of  the  decisions  is,  that  the  mere  knowledge  of  the  illegal  purpose  for 
which  goods  are  purchased,  will  not  affect  the  validity  of  the  contract,  if  there 
be  no  participation  or  interest  in  the  act  itself,  as  selling  goods  by  a  foreign  mer 
chant,  ho  knowing  that  they  were  intended  to  be  smuggled  into  England. 
Holman  v.  Johnson,  Cowper,  341.  Maxwell  v.  Reid,  5  Term,  599.  Hodgson 
v.  Temple,  5  Taunton,  181.  Lord  Abinger,  in  Pellecat  v.  Angell,  2  Cr.  M.  <5- 
R.  311 ;  yet  Ch.  J.  Eyre,  in  Lightfoot  v.  Tenant,  1  Bos.  S^-  Pull.  351.  356,  held 
otherwise,  and  that  the  consideration  must  be  meritorious.  A  sale  of  arsenic, 
knowing  it  to  be  intended  to  commit  murder,  would  not  support  an  action.  And 
Mr.  Justice  Story  {Conflict  of  Laws,  p.  209,  210,)  considers  that  this  doctrine 
contains  such  wholesome  morality  and  enlarged  policy,  as  to  be  almost  irresisti- 
ble to  the  judgment.  This  has  now  become  the  prevailing  law  in  the  English 
courts.  Langton  v.  Hughes,  1  Maule  Sj-  Selw.  593.  Cannan  v.  Bryce,  3  Barnw. 
4-  Aid.  179.  In  Steele  v.  Curie,  4  Dana's  K.  Rep.  385,  Ch.  J.  Robertson, 
after  an  examination  of  the  authorities  on  this  vexed  question,  and  without  giving 
any  definitive  opinion  thereon,  suggested  that  the  validity  of  the  contract  in  the 
given  case  might  depend  upon  the  degree  of  turpitude  evinced  by  the  con- 
templated transgression  of  the  law. 

With  respect  to  contracts  in  restraint  of  trade,  if  they  totally  prohibit  the 
carrying  on  of  a  particular  business  at  any  place  within  the  state,  they  are  void, 
foi'  such  a  general  restraint  is  injurious  to  tlie  public.    But  contracts  for  a  limited 


Lee.  XXXIX.]  OF  PERSONAL  PROPERTY.  -  4^7 

be  made  even  by  the  guilty  party  to  the  contract ;  for 
the  allowance  is  not  for  the  sake  of  the  party  who 
raises  the  objection,  but  is  grounded  on  general  principles 
of  policy.*  A  particeps  criminis  has  been  held  to  be  en- 
titled, in  equity,  on  his  own  application,  to  relief  against 
his  own  contract,  when  the  contract  was  illegal,  or  against 
the  policy  of  the  law,  and  rehef  became  necessary  to  pre- 
vent injury  to  others.  It  was  no  objection,  that  the  plaintiff 
himself  was  a  party  to  the  illegal  transaction.''  But  if  a 
party,  who  may  be  entitled  to  resist  a  claim,  on  account  of 
its  illegality,  waives  that  privilege,  and  fulfils  the  contract, 
he  cannot  be  permitted  to  recover  the  money  back ;  and 
the  rule  that  potior  est  conditio  defendentis  will  apply ."=  If, 
however,  the  money  be  not  paid  over,  but  remains,  in  its 
transit,  in  the  hands  of  the  intermediate  stakeholders,  the 
law  will  not  permit  a  third  person,  who  is  thus  inciden- 
tally connected  with  the  transaction,  to  set  up  the  claim 
of  illegality  in  the  contract  between  the  principal  parties. 
An  agent  cannot  shelter  himself  from  paying  over  the 
money  by  such  a  plea,  and  the  money  advanced  may  be 


restraint,  as  that  a  man  will  not  exercise  his  trade,  or  carry  on  liis  business  in  a 
particular  j)lace,  or  within  certain  limits,  are  valid,  provided  they  were  entered 
into  for  some  good  reason,  independent  of  the  pecuniary  consideration.  Mitchel 
V.  Reynolds,  1  P.  Wms.  181.  Homer  v.  Graves,  7  Bing.  Tib.  Chappel  v, 
Brockway,  21  Wendell,  157.  Ross  v.  Sadgbeer,  lb.  166.  The  opinion  of  Ch. 
J.  Parker,  in  the  case  of  Mitchel  v.  Reynolds  is  very  elaborate,  and  contains  the 
principles  of  law  on  the  subject  with  just  discrimination,  and  great  precision  and 
accuracy.  The  opinion  of  Mr.  Justice  Bronson,  in  the  New-York  cases,  contains 
also  well  reasoned  conclusions  of  law. 

n  Holman  v.  Johnson,  Cotvp.  Rep.  343.  Mackey  v.  Brownfield,  13  Serg. 
Sf  Rawle,  241,  242.  Griswold  v.  Waddington,  16  Johns.  Rep.  486.  Lang- 
ton  v.  Hughes,  1  Maule  4-  iSe/w.593.  Josephs  v.  Pebrer,  3  Barnw.  6f  Cress. 
639. 

^  Eastabrook  v.  Scott,  3  Vesey,  456.  St.  John  v.  St.  John,  11  Ibid.  526. 
535.     Jackman  v.  Mitchell,  13  Ibid.  581. 

<=  Howson  v.  Hancock,  8  Term  Rep.  575.  Burt  v.  Place,  6  Cotcen's  Rep. 
431. 
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reclaimed.*  When  the  transaction  is  of  such  a  nature 
that  the  good  part  of  the  consideration  can  be  separated 
from  that  which  is  bad,  the  courts  will  make  the  distinc- 
tion ;  for  "the  common  law  doth  divide  according  to 

common  reason ;  and  having  made  that  void  that 
*46S  is  *against  law,  lets  the  rest  stand.'"'    The  general 

and  more  liberal  principle  now  is,  that  where  any 
matter,  void  even  by  statute,  be  mixed  up  with  good 
matter,  which  is  entirely  independent  of  it,  the  good  part 
shall  stand,  and  the  rest  be  held  void  ;"^  though,  if  the  part 
which  is  good  depends  upon  that  which  is  bad,  the  whole 
instrument  is  void  f  and  so  I  take  the  rule  to  be,  if  any 
part  of  the  consideration  be  malum  in  se,  or  the  good  and 
the  void  consideration  be  so  mixed,  or  the  contract  so 
entire  that  there  can  be  no  apportionment.^ 

IV.   Of  the  contract  of  sale. 

A  sale  is  a  contract  for  the  transfer  of  property  from 
one  person  to  another,  for  a  valuable  consideration  f  and 
three  things  are  requisite  to  its  validity,  viz.  the  thing 


»  Cotton  V.  Thurland,  5  Term  Rep.  405.  Smith  v.  Bickmore,  4  Taunt.  Rep. 
474.  Vischer  v.  Yates,  11  Johns.  Rep.  23.  M'Allister  v.  Hoffman,  16  Serg. 
Sp  Rawle,  147.     Hartleton  v.  Jackson,  8  Barnw.  4-  Cress.  221. 

!»  14  Hen.  VIII.  ch.  15.  Hob.  Rep.  14.  Pigot's  case,  11  Co.  27.  b.  Green- 
wood  V.  Bishop  of  London,  5  Taunt.  Rep.  727.  Lord  Stowell  said,  that  the 
admiralty  courts  adopt  this  rational  rule  of  the  common  law,  in  respect  to  mari- 
time contracts.     The  Nelson,  1  Hagg.  Adm.  Rep.  176. 

*  Mouys  V.  Leake,  8  Term  Rep.  411.  Kerrison  v.  Cole,  8  Easfs  Rep.  231. 
Howe  V.  Synge,  15  East's  Rep.  440.  Doe  v.  Pitcher,  6  Taunt.  Rep.  359. 
Wigg  V.  Shuttleworth,  13  East's  Rep.  87. 

d  Best,  J.,  in  Biddle  v.  Leeder,  1  Barnw.  8f  Cress.  327. 

«  Scott  V.  Gilmore,  3  Taunt.  Rep.  226.  Lord  Kenyon,  in  Mouys  v.  Leake, 
8  Term  Rep.  411.     Hinde  v.  Chamberlin,  6  N.  H.  Rep.  225. 

'  Sir  William  Blackstone  defines  a  sale  to  be  "  a  transmutation  of  property 
from  one  man  to  another  in  consideration  of  some  price  or  recompense  in  value," 
2  Comm.  446.  Ross  in  his  Treatise  on  the  Law  of  Purchasers  and  Vendors, 
adopts  the  same  definition,  and  I  take  this  occasion  to  recommend  that  work  of 
Mr.  Ross  as  a  learned  and  faithful  performance.  It  is  re-published  in  this 
country  as  part  of  the  12th  volume  of  the  Laio  Library,  edited  by  Thomas  J. 
Wharton,  Esq.,  a  most  valuable  series  of  publications  to  the  profession. 
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sold,  which  is  the  object  of  the  contract,  the  price,   and 
the  consent  of  the  contracting  parties.* 

(1.)  The  thing  sold  must  have  an  actual  or  potential 
existence,''  and  be  specific  or  identified,  and  capable  of 
delivery,  otherwise  it  is  not  strictly  a  contract  of  sale, 
but  a  special  or  executory  agreement.'^  If  the  subject 
matter  of  the  sale  be  in  existence,  and  only  construc- 
tively in  the  possession  of  the  seller,  as  by  being  in  the 
possession  of  his  agent,  or  carrier  abroad,  it  is  neverthe- 
less a  sale,  though  a  conditional  or  imperfect  one,  depend- 
ing on  the   future  actual  delivery.'*     But  if  the  article 


a  Pothier,  TraiU  du  Contrat  de  Vente,  n.  3.     Bell's  Prin.  L.  S.  28.  30. 

•>  It  is  sufficient  that  the  thing  contracted  for  has  a  potential  existence,  and  a 
single  hope  or  expectation  of  means  founded  on  a  right  in  esse  may  be  the  object 
of  sale  as  the  next  cast  of  a  fisherman's  net,  or  fruits  or  animals  not  yet  in  ex- 
istence, or  the  good  will  of  a  trade.  But  a  mere  possibility  or  contingency  not 
coupled  ^vith  any  interest  in,  or  growing  out  of  property,  as  a  grant  of  the  wool 
of  the  sheep  the  grantor  may  thereafter  buy,  or  the  expectancy  of  an  heir  ap- 
parent, is  void  as  a  sale.  Dig-  18.  1.  8.  Pothier,  Cont.  de  Vente,  n.  5,  6. 
Plorod.  Rep.  13.  a.  Grantham  v.  Hawley,  Hob.  Rep.  132.  Harg.  Co.  Litt. 
lib.  1.  n.  363,  S.  C.  Robinson  v.  Mac  Donnell,  5  Maule  Sf  Selw.  228.  Com, 
Dig.  tit.  Grant,  D.  Careton  v.  Leighton,  3  Meriv.  6G7.  See  infra,  vol.  iii. 
64.  See,  also,  infra,  p.  504.  A  covenant  to  pay  out  of  future  profits  of  an 
existing  office  is  good.  Clapham  v.  Moyle,  1  Lev.  Rep.  155.  Mr.  Bell,  in  his 
Principles  of  the  Law  of  Scotland,  p.  30,  (a  work  very  comprehensive  but 
admirably  condensed,)  states  that  a  hope  of  succession  may  be  the  subject  of  sale, 
but  in  the  case  firora  Merivale,  Lord  Eldon  held,  that  such  an  expectancy  could 
not  be  the  subject  of  contract.  Reversionary  interest  and  expentancies  founded 
on  settlements  and  entailments  are  the  subject  of  sale,  as  see  post,  475,  but  a 
mere  hope,  where  there  is  no  existing  right  sustaining  the  expectation,  as  where 
the  ancestor  is  seized  in  fee  simple,  with  a  power  ef  alienation  and  devise,  is 
not  the  subject  of  a  valid  sale. 

«  Rondeau  v.  Wyatt,  2  H.  Blacks.  63.  Mucklow  v.  Mangles,  1  Taunt.  Rep. 
318.     Groves  v.  Buck,  3  Maule  c^-  Selw.  178. 

*  Boyd  V.  Siffkin,  2  Camp.  Rep.  326.  Withers  v.  Lyss,  4  Ibid.  237.  In  the 
civil  law,  ownership  in  the  seller  at  the  time  of  the  contract,  was  not  essential  to 
its  vahdity.  Heinecc.  Elem.  Jur.  Secund.  Ord.  Inst.  lib.  3.  tit.  24.  sec.  906. 
Pothier,  Contrat  de  Vente,  n.  7.  In  Bryan  v.  Levns,  1  Ryan  4*  Moody,  386, 
Lord  Tenderden  ruled,  that  if  goods  be  sold  to  be  delivered  at  a  future  day,  and 
the  seller  has  not  the  goods,  nor  any  contract  for  them,  nor  any  reasonable  expec- 
tation of  receiving  them  by  consignment,  but  intends  to  go  into  the  market  and  buy 
them,  it  was  not  a  valid  contract.  It  was  a  mere  wager  on  the  price  of  the  com- 
modity. This  is  contrary  to  the  rule  at  law,  as  suggested  by  Lord  Chancellor 
Parker,  in  Cud  v.  Rutter,  1  P.  Wms.  570;  but  it  is  the  more  wholesome  doc- 
trine. 
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intended  to  be  sold  has  no  existence,  there  can  be  no 
contract  of  sale.  Thus,  if  A.  sells  his  horse  to  B.,  and  it 
turns  out  that  the  horse  was  dead  at  the  time,  though  the 
fact  was  unknown  to  the  parties,  the  contract  is  neces- 
sarily void.  So,  if  A.,  at  New- York,  sells  to  B.  his  house 
and  lot  in  Albany,  and  the  house  should  happen  to  have 

been  destroyed  by  fire  at  the  time,  and  the  parties 
*469  *equally  ignorant  of  the  fact,  the  foundation  of  the 

contract  fails,  provided  the  house,  and  not  the 
ground  on  which  it  stood,  was  the  essential  inducement 
to  the  purchase.*  The  civil  law  came  to  the  same  con- 
clusion on  this  point.^  But  if  the  house  was  only  des- 
troyed in  part,  then,  if  it  was  destroyed  to  the  value  of 
only  half  or  less,  the  opinion  stated  in  the  civil  law  is,  that 
the  sale  would  remain  good,  and  the  seller  would  be 
obliged  to  allow  a  rateable  diminution  of  the  price.  Po- 
thier  thinks,  however,"^  that  in  equity  the  buyer  ought  not 
to  be  bound  to  any  part  or  modification  of  the  contract, 
when  the  inducement  to  the  contract  had  thus  failed ; 
and  this  would  seem  to  be  the  reasoning  of  Papinian, 
from  another  passage  in  the  Pandects,**  and  it  is  cer- 
tainly the  more  just  and  reasonable  doctrine.  The  Code 
Napoleon^  has  settled  the  French  law  in  favour  of  the 
opinion  of  Pothier,  by  declaring,  that  if  part  of  the  thing 
sold  be  destroyed  at  the  time,  it  is  at  the  option  of  the 
buyer  to  abandon  the  sale,  or  to  take  the  part  preserved, 
on  a  reasonable  abatement  of  price ;  and,  I  presume, 
the  principles  contained  in  the  English  and  American 
cases  tend  to  the  same  conclusion,  provided  the  induce- 
ment to  the  purchase  be  thereby  materially  affected. 


^  Pothier,  Cont.  de  Vente,  n.  4.  Hitchcock  v.  Giddings,  4  Price's  Rep.  135. 
S.  C.  Daniel's  Exch.  R.  1.  Story's  Comm.  on  Equity  Jurisprudence,  157.  Al- 
len V.  Hammond,  11  Peters'  U.S. Rep.  63. 

"  Dig.  18.  1.  57. 

«^  Traitidii  Contratde  Vente,  n.  4. 

<!  Dig.  18.  1.  58. 

*  No.  1601. 
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Where  the  parties  had  entered  into  an  agreement  for 
the  sale  and  purchase  of  an  interest  in  a  public  house, 
which  was  stated  to  have  had  eight  years  and  a  half  to 
come,  and  it  turned  out  on  examination  that  the  vendor 
had  an  interest  of  only  six  years  in  the  house,  Lord  Ken- 
yon  ruled,*  that  the  buyer  had  a  right  to  consider  the 
contract  at  an  end,  and  recover  back  any  money  which 
he  had  paid  in  part  performance  of  the  agreement  for  the 
sale.     The  buyer  had  a  right  to  say  it  was  not  the   inte- 
rest he  had  agreed  to  purchase.     So,   in  another 
case,  and  upon  the  same  principle,  *Lord  Eldon  *470 
held,''  that  if  A.  purchased  a  horse  of  B.,  which 
was  warranted  sound,  if  it  turned  out  that  he  was  un- 
sound, the  buyer  might  keep  the  horse,  and  bring  an  ac- 
tion on  his  warranty  for  the  difference  of  the  value  ;  or 
he  might  return  the  horse,  and  recover  back  the  money 
paid ;  though,  if  he  elected  to  pursue  that  course,  he 
must  be  prompt  in  rescinding  the  contract.*^     There  are 
other  cases,  however,  in  which  it  has  been  held,''  that  it 
was  no  defence  at  law  to  a  suit  on  a  note  or  bill,  that  the 
consideration  partially  failed,  by  reason  that  the  goods 
sold  were  of  an  inferior  quality,  unless  clear  fraud  in  the 
sale  be  made  out ;  and  the  courts  refer  the  aggrieved 
party  to  a  distinct  and  independent  remedy.     But  if  a 
title  to  a  part  of  the  chattels  sold  had  totally  failed,  so  as 
to  defeat  the  object  of  the  purchase,  as  if  A.  should  sell 
to  B.  a  pair  of  horses  for  carriage  use,  and  the  title  to  one 
of  them  should  fail,  it  is  evident  from  analogous  cases, 
that  the  whole  purchase  might  be  held  void,  even  in  a 
court  of  law.     In  the  case  of  a  sale  of  several  lots  of  real 


»  Farrev  v.  Nightingal,  2  Esp.  Rep.  639. 
•>  Curtis  V.  Hannay,  3  'Esp.  Rep.  82. 

<:  Buller,  J.,  1  Term  Rep.  136  ;  and  in  Compton  v.  Burn,  Esp.  Dig.  13. 
d  Morgan  v.  Richardson,  1   Camp.  N.  P.  Rep.  40,  n.     Fleming  v.  Simpson, 
Ibid.     Tye  v.  Gwynne,  2  Ibid.  346. 

Vol.  IL  ,  77 
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property  at  auction,  the  purchaser  purchased  three  lots, 
and  paid  the  deposit  money,  but  the  title  to  two  of  the 
lots  failed  ;  and  Lord  Kenyon  ruled,"  that  it  was  one  en- 
tire contract ;  and  if  the  seller  failed  in  making  title  to 
any  one  of  the  lots,  the  purchaser  might  rescind  the  con- 
tract, and  refuse  to  take  the  other  lots.  The  same  prin- 
ciple was  advanced  in  the  case  of  Jiidson  v.  Wass,^  which. 
was  the  purchase  of  several  lots  of  land ;  and  the  pur- 
chaser was  held  to  be  entitled  to  have  a  perfect  title  ac- 
cording to  contract,  without  any  incumbrance,  or  he 
might  disaffirm  the  sale,  and  recover  back  his  deposit, 
(2.)  On  the  subject  of  the  claim  to  a  completion  of  the 

purchase,  or  to  the  payment  or  return  of  the  con- 
*471  sideration  money,  *in  a  case  where  the  title,  or  the 

essential  qualities  of  part  of  the  subject  fail,  and 
there  is  no  charge  of  fraud,  the  law  does  not  seem  to  be 
clearly  and  precisely  settled  ;  and  it  is  difficult  to  recon- 
cile the  cases,  or  make  the  law  harmonize  on  this  vexa- 
tious question.  The  rules  on  this  branch  of  the  law  of 
sales  are  in  constant  discussion,  and  of  great  practical 
utility,  and  they  ought  to  be  distinctly  understood.  It 
would  seem  to  be  sound  doctrine,  that  a  substantial  er- 
ror between  the  parties  concerning  the  subject  matter  of 


^  Chambers  v.  Giiffiths,  1  Esp.  Rep.  150. 

'•  11  Johns.  Rep.  525.  There  are  conflicting  cases  on  this  point;  but  in  the 
English  law,  the  better  opinion  seems  to  be,  that  if  a  purchaser  contracts  for  the 
entirety  of  an  estate,  and  a  good  title  can  only  be  made  to  a  part  of  it,  the  pur- 
chaser will  not  be  compelled  to  take  it.  This  was  the  decision  in  Roffey  v. 
Shallcross,  4  Madd.  Ch.  Rep.  122.  Phil,  ed.,  and  in  Dalby  v.  Pullen,  3  Simon's 
Rep. 2D.  In  Casamajorv.  Strode,  (1  Cooler's  iSe/.  Ca.  510.  8  Conden.Ch.R. 
516.  S.  C.)  Lord  Chancellor  Brougham  said,  that  the  decision  of  Lord  Kenyon,  in 
Chambers  v.  Griffiths,  was  not  sound  doctrine,  and  was  contradicted  by  the  cases 
of  James  v.  Shore,  1  Starkie,  426,  and  Roots  v.  Dormer,  4  Barnw.  ^  Adol.  77. 
Hefurtheijsaid,  that  Lord  Eldon,  in  the  note  to  Roffey  v.  Shalleros  carried  the  rule 
too  far  the  other  way.  The  principle  laid  down  by  Lord  Brougham  as  the  me- 
dium one  was,  that  the  purchaser  was  not  to  be  let  off  from  his  contract  for  one 
lot,  on  the  ground  that  the  title  to  the  other  was  bad,  unless  it  appeared  from  the 
circumstances,  that  the  two  lots  were  so  connected,  that  the  purchaser  would  not 
have  bought,  except  in  the  expectation  of  possessing  both  lots. 
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the  contract,  either  as  to  the  nature  of  the  article,  or  as 
to  the  consideration,  or  as  to  the  security  intended,  would 
destroy  the  consent  requisite  to  its  validity.*  The  prin- 
ciples which  govern  the  subject,  as  to  defects  in  the 
quality  or  quantity  of  the  thing  sold,  require  a  more  ex- 
tended examination  ;  and  they  are  the  same  in  their  ap- 
plication to  sales  of  lands  and  chattels. 

In  the  case  of  a  purchase  of  land,  where  the  title  in  part 
fails,  the  court  of  chancery  will  decree  a  return  of  the 
purchase  money,  even  after  the  purchase  has  been  car- 
ried completely  into  execution,  by  the  delivery  of  the 
deed,  and  payment  of  the  money,  provided  there  had  been 
a  fraudulent  misrepresentation  as  to  the  title.''     But  if 
there  be  no  ingredient  of  fraud,  and  the  purchaser  is  not 
evicted,  the  insufficiency  of  the  title   is  no  ground   for 
relief  against  a  security  given  for  the  purchase  money,  or 
for  rescinding  the  purchase,  and  claiming  restitution  of 
the  money.     The  party  is  remitted  to  his  remedies 
at  law  on  his  covenants  to  *insure  the  title.'=     In  *472 
Frisbie  v.  Hoffnagle,^  the  purchaser,  in  a  suit  at  law 
upon  his  note  given  to  the  vendor  for  the  purchase  money. 


a  Thornton  v.  Kempster,  5  Taunt.  Rep.  786.  Several  cases  on  the  same  sub- 
ject, and  in  support  of  the  doctrine  in  the  text,  are  referred  to  in  1  Bell's  Com. 
242.  29.5,  in  notis,  as  havin?  been  decided  in  the  Scotch  courts.  By  the  Civil 
Code  of  Louisiana,  art.  2496—2519,  a  redhibitory  action  is  provided  for  the 
avoidance  of  a  sale,  on  account  of  some  vice  or  defect  in  the  thin^?  sold,  which  ren- 
ders it  either  absolutely  useless,  or  its  use  so  inconvenient  and  imperfect,  that  it 
must  be  supposed  that  the  buyer  would  not  have  purchased  it,  had  he  known  of 

the  vice. 

«>  Edwards  v.  M'Leary,  Cooper's  Eq.  Rep.  308.     Fentonv.  Browne,  14  Ves. 

144. 

«  Abbott  V.  Allen,  2  Johns.  Ch.  Rep.  519.  Barkhamsted  v.  Case,  §  Conn. 
Rep.  523.  In  Brown  v.  Reves,  19  Martin's  Louis.  Rep.  235,  it  was  held,  that 
so  long  as  the  buyer  is  in  the  peaceable  and  undisturbed  possession  of  the  thing 
sold,  he  cannot  withhold  payment,  on  the  plea  of  a  want  of  title  in  the  vendor.  By 
the  civil  law,  also,  a  purchaser  in  possession  could  not  rescind  the  contract,  nor 
prosecute  the  vendor,  on  the  ground  of  no  title.  Code,  lib.  8.  tit.  45.  1.  3. 
Fothier,  Traiti  du  Contrat  de  Vente,  art.  Prelim. 
<•  11  Johns.  Rep.  50. 
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was  allowed  to  show  in  his  defence^  in  avoidance  of  the 
note,  a  total  failure  of  title,  notwithstanding  he  had  taken 
a  deed  with  full  covevants,  and  bad  not  been  evicted. 
But  the  authority  of  that  case,  and  the  doctrine  of  it, 
were  much  impaired  by  the  supreme  court  in  Maine,  in 
a  subsequent  case,  founded  on  like  circumstances  f-  and 
they  were  afterwards  in  a  degree  restored,  by  the  doubts 
thrown  over  the  last  decision  by  the  supreme  court  of 
Massachusetts  in  Knapp  v.  Lee}"  The  same  defence  was 
made  to  a  promissory  note  in  the  case  of  Greenleaf  v. 
Cook,"  and  it  was  overruled,  on  the  ground  that  the  title 
to  the  land,  for  the  consideration  of  which  the  note  was 
given,  had  only  partially  failed ;  and  it  was  said,  that 
to  make  it  a  good  defence  in  any  case,  the  failure  of  title 
must  be  total.  This  case  at  Washington  is  contrary  to  the 
defence  set  up  and  allowed,  and  to  the  principle  establish- 
ed, in  the  case  of  Gray  v.  HandJthison  ;^  but  it  seems  to  be 
supported  by  the  case  of  Day  v.  Nix,^  where  it  was  de- 
cided by  the  English  court  of  C.  B.,  that  a  partial  failure 
of  the  consideration  of  a  note  was  no  defence,  provided 

the  quantum  of  damages  arising  upon  the  failure 
*473  was'not  susceptible  of  definite  computation.     *The 

cases  are  in  opposition  to  each  other,  and  they 
leave  the  question  how  far,  and  to  what  extent,  a  failure 
of  title  be  a  good  defence,  as  between  the  original  par- 
ties to  an  action  for  the  consideration  money  on  a  con- 
tract of  sale,  in  a  state  of  painful  uncertainty.^     I  appre^ 


^  Lloyd  V.  Jewell,  1  Greenleaf  s  Rep.  352.  See,  also,  Wrinkle  v.  Tyler,  15 
Martinis  Louis.  Rep.  111. 

>>  3  Pick.  Rep.  452.  But  the  ease  of  Frisbie  v.  Hoffnagle,  has  been  virtually 
overruled  in  Vibbard  v.  Johnson,  19  Johnsonr  77,  and  is  not  now  regarded  as  au- 
thority.    See  Whitney  v.  Lewis,  21  We7idell,  132.  134. 

<  2  Wheafon,  13. 

d  1  Bay's  Rep.  278. 
9  Moo  re's  Rep.  159. 

'  The  general  rule  in  the  English  law  is,  that  the  partial  failure  of  performance 
by  one  party  to  a  contract,  for  which  there  may  be  a  compensation  in  damages. 
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hend,  that  in  sales  of  land  the  technical  rule  remits  the 
party  back  to  his  covenants  in  his  deed ;  and  if  there  be 
no  ingredient  of  fraud  in  the  case,  and  the  party  has  not 
had  the  precaution  to  secure  himself  by  covenants,  he  has 
no  remedy  for  his  money,  even  on  a  failure  of  title.  This 
is  the  strict  English  rule,  both  at  law^  and  in  equity  ;  and 
it  applies  equally  to  chattels,  when  the  vendor  sells  with- 
out any  averment  of  title,  and  without  possession.^  In 
sales  of  chattels,  the  purchaser  cannot  resist  payment  in 
cases  free  from  fraud,  while  the  contract  continues  open, 
and  he  has  possession.  But  in  this  country  the  rule  has 
received  very  considerable  relaxation.  In  respect  to 
lands,  the  same  rule  has  been  considered  to  be  the  law 
in  New-York ;''  while,  on  the  other  hand,  in  South  Caro- 
lina, their  courts  of  equity  will  allow  a  party  suffering  by 
the  failure  of  title,  in  a  case  without  warranty,  to  recover 
back  the  purchase  money,  in  the  sale  of  real  as  well  as 
of  personal  estates.*^ 

In  cases  where  the  consideration  had  totally  failed, 
the  English  courts  have  admitted  that  fact  to  constitute  a 
good  defence  between  the  original  parties  to  a  bill  of  ex- 
change ;  though  a  partial  failure  of  the  consideration  is 
no  defence.''  But  with  us  a  partial  as  well  as 
total  failure  of  the  *consideration,  may  be  given  in  *474: 
evidence  by  the  maker  of  a  note,  to  defeat  or  miti- 


does  not  authorize  the  other  party  to  put  an  end  to-  it.  Franklin  v.  Miller, 
4  Adolp.  4-  Ellis,  599. 

*  Tanfield,  Ch.  Baron,  in  Roswell  v.  Vaughan,  Cro.  Jac.  196.  Medina  v. 
Stoughton,  1  Salk.  Rep.  211.  Bree  v.  Holbech,  Doug.  Rep.  654.  Lord 
Alvanley,  in  Johnson  v.  Johnson,  3  Bos.  Sj-  Pull.  170.  Urmston  v.  Pate,  cited 
in  Sugdeti^s  Law  of  Veiidors,  3d  ed.,  346,  347,  and  in  4  Cruisers  Dig.  90, 
and  in  Cooper's  Eq.  Rep.  311.     1  Fo7ib.  366,  n. 

■>  Frost  V.  Raymond,  2  Caines'  Rep.  188.  Abbott  v.  Allen,  2  Johns.  Ck. 
Rep.  523.     Gouverneur  v.  Elmendorf,  5  Johns.  Ch.  Rep,  84. 

<:  Tucker  v.  Gordon,  4  Eq.  Rep.  S.  C.  53.  53. 

"^  Morgan  v.  Richardson,  1  Camp.  N.  P.  Rep.  40.  n.  Tye  v.  Gwynne, 
2  Ibid.  346.     Mann  v.  Lent,  10  Barnw.  S,-  Cress.  877. 
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gate,  as  the  case  may  be,  the  recovery.*  In  Indiana, 
by  statute,  1831,  in  actions  upon  specialty  or  other  con- 
tract, excepting  conveyances  of  real  estate  and  paper 
negotiable  by  the  law  merchant,  the  defendant,  may 
allege  the  want  or  failure  of  consideration,  in  whole  or 
in  part.  He  may  allege  fraud  or  breach  of  warranty, 
and  if  he  shows  that  the  article  was  of  no  value,  or  had 
been  returned  or  tendered,  he  destroys  the  action.**  In 
North  Carolina,  a  total  failure  of  consideration  may  be 
given  in  evidence  in  a  suit  on  a  promissory  note,  though 
a  partial  failure  cannot,  and  the  relief  is  by  a  distinct 
suit.*"  In  equity,  as  well  as  at  law,  the  defendant,  for 
the  purpose  of  preventing  circuity  of  action,  may  show, 
by  way  of  defence,  in  order  to  lessen  or  defeat  the  re- 
covery, a  total  or  partial  failure  of  consideration,  as  the 
case  may  be,  when  sued  for  the  consideration  of  a  sale, 
or  upon  the  security  given  for  the  purchase  money ."^  So, 
the  true  value  of  articles  sold  may  be  shown  in  reduc- 
tion of  the  price,  in  cases  of  sales  with  warranty,  or 
fraudulentrepresentation,  though  the  article  has  not  been 
returned  ;  and  this  is  allowed  to  avoid  circuity  of  action.^ 
In  Louisiana,  the  failure  of  consideration,  either  in 
whole  or  in  part,  in  a  contract  of  sale,  has  been  held  to 
be  a  defence  as  far  as  it  goes,  on  the  principle  that  mat- 
ters which  diminish,  as  well  as  those  which  destroy  the 


*  Hills  V.  Bannister,  8  Cowen's  Rep.  31.  Sill  v.  Rood,  15  Johnson,  230. 
Payne  v.  Cutler,  13  Wendell,  605.  Cock  v.  Mix,  11  Conn.  R.  432.  Revised 
Statutes  of  Illinois,  edit.  1833,  p.  484. 

>>  Wynn  v.  Hiday,  2  Blackf.  Ind.  Rep.  123.  In  Georgia,  by  statute,  1836, 
partial  failure  of  consideration  in  any  contract,  may  be  given  in  evidence. 

«  Washburn  v.  Picot,  3  Dev.  Rep.  390. 

d  Lewis  V.  Wilson,  1  Edw.  N.  Y.  Ck.  Rep.  305. 

e  M'AUister  v.  Read,  4  Wendell's  Rep.  483,  S.  C.  8  Ibid.  109.  Miller  v. 
Smith,  1  Mason's  Rep.  437.  Steigleman  v.  Jeffries,  1  S.  4*  Rawle,  477. 
Beecken  v.  Vrooman,  13  Johnson,  302.  See  also,  to  the  same  point.  Street  v. 
Blay,  2  B.  4-  Adolp.  456.  Poulton  v.  Lattimore,  9  B.  ^  Cress.  259.  Pear- 
son v.  AVheeler,  1  Ryan  4'  Moody,  303. 
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demand,  may  be  pleaded  in  defence  of  the  suit.*  The 
discovery  by  the  vendee,  before  payment,  of  incum- 
brances, is  also  held,  in  Pennsylvania,  to  be  a  valid  de- 
fence, in  a  suit  for  the  purchase  money,  to  the  amount  of 
the  incumbrance,  whether  there  existed  a  general  or 
special  warranty.''  The  defendant  may,  by  way  of  de- 
fence, show  a  breach  of  warranty  as  to  the  articles  sold, 
without  either  returning  them,  or  giving  notice  to  the 
vendor  to  take  them  away."^  In  Virginia,  it  was  pro- 
vided by  statute,  in  1S30,  that  a  defendant  might  allege 
by  way  of  plea,  not  only  fraud  in  the  consideration  or 
procurement  of  any  contract,  but  an}'  such  failure  in  the 
consideration  thereof,  or  any  such  breach  of  warranty 
of  the  title  or  soundness  of  personal  property,  as  would 
entitle  the  defendant,  in  any  form  of  action,  to  recover 
damages  at  law,  or  to  relief  in  equity.  The  rule  in  Ohio 
is,  that  the  fraud  must  go  to  the  whole  consideration,  or 
the  pa3'ment  of  a  note  cannot  be  avoided  at  law,  upon 
the  ground  of  fraud.*^  This  is  also  the  law  in  Kentucky  ; 
and  a  plea  going  only  to  a  part  of  the  consideration  is 
bad.« 

*There  has  been  much  discussion  and  diversity  *475 
of  opinion  on  the  subject  of  rescinding  and  of  en- 
forcing the  specific  performance  of  contracts,  in  the  cases 
of  partial  failure  of  the   consideration.     In  one  case,*" 


"  Evans  V.  Gray,  12  Martin's  Lovis.  Rep.  Alb.  647.  But  in  Fulton  v.  Gris- 
wold,  7  3Iartin's  Louis.  Rep.  223,  it  was  held,  that  the  vendee  of  land  could 
not  refiise  payment  of  the  price,  nor  could  he  require  surety  from  the  vendor 
until  suit  brought  to  evict  him.  And  it  seems  now  to  be  settled  in  South  Caro- 
lina, that  on  a  sale  of  land,  a  defect  of  title  in  the  vendor  is  no  defence  at  law  to 
a  suit  on  the  note  given  for  the  consideration  money,  so  long  as  the  purchaser 
remains  in  possession  under  an  equitable  title.  Carter  v.  Carter,  1  Bailey's  Rep, 
217.     Bordeaux  v.  Cave,  Ibid.  250.     Westbrook  v.  iNI'Millan,  Ibid.  259. 

>>  Christy  v.  Reynolds,  and  Tod  v.  Gallagher,  16  Serg.  S^-  Raicle,  258.  261. 

*=  Stcigleman  v.  Jeftnes,  1  Ibid.  477. 

^  Harlan  v.  Read,  3  OJiio  Rep.  235, 

«  Delany  v.  Vaughan,  2  Bibb's  Rep.  379.     Wallace  v.  Barlow,  Ibid.  168. 

*■  Poole  V.  Shergold,  1  Cox's  Cas.  273. 
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Lord  Kenyon  observed,  when  sitting  in  chancery,  that 
the  court  had  gone  great  lengths  in  compelhng  parties  to 
go  on  with  purchases,  contrary  to  their  original  agree- 
ment and  intention  ;  but  he  said,  a  case  might  be  made 
out  sufficient  to  put  an  end  to  the  whole  contract,  when  the 
seller  could  not  make  a  good  title  to  part  of  the  subject 
sold.  In  the  case  of  the  Cambridge  wharf,  the  seller 
made  title  to  all  the  estate  but  the  wharf,  and  that  part  of 
the  land  was  the  principal  object  of  the  buyer  in  making 
the  purchase,  and  the  buyer,  who  had  contracted  for  the 
house  and  wharf,  was  compelled  to  complete  the  pur- 
chase without  the  wharf.  But,  as  Lord  Kenyon  truly 
observed,  that  was  a  determination  contrary  to  all  jus- 
tice and  reason.  There  have  been  a  number  of  hard 
cases  in  chancery,^  and  in  which  performance  has  been 
enforced,  though  there  was  a  material  variance  between 
the  actual  and  supposed  circumstances  of  the  subject, 
and  when  those  circumstances  were  wanting  which  were 
the  strong  inducement  to  the  contract.  These  cases  had 
gone  to  such  extravagant  lengths,  that  Lord  Erskine  de- 
clared""  he  would  not  follow  them,  nor  decree  specific 
performance,  when  the  main  inducement  to  the  purchase 
had  failed.  In  many  cases,  however,  where  the  title 
proves  defective  in  part,  or  to  an  extent  not  very  essen- 
tial, specific  performance  will  be  decreed,  with  a  rateable 
reduction  of  the  purchase  money,  by  way  of  compensa- 
tion for  tlie  deficiency.*^ 


»  Several  cases  of  that  kind  are  alluded  to  by  Lord  Eldon,  in  6  Ves.  678 ; 
and  see,  also,  Oldfield  v.  Round,  5  Ibid.  508. 

>>  Halsey  v.  Grant,  13  Ves.  78.     Stapylton  v.  Scott,  Ibid.  426. 

<=  Milligan  v.  Cooke,  16  Ves.  1.  King  v.  Bardeau,  6  Johns.  Ch.  Rep.  38. 
Smith  V.  Tolcher,  4  RusselVs  Ref.  305,  Soule  v.  Heerman,  5  Miller's  Louis. 
Rep.  358.  Sales  by  an  heir  apparent,  of  expectancies  or  reversionary  interests 
will  be  set  aside  when  the  consideration  is  inadequate,  and  advantage  was  taken 
of  his  necessities.  Earl  of  Portmore  v.  Taylor,  4  Simon's  Rep.  182.  Gibson 
V.  Jeyes,  6  Vesey,  266.  Peacock  v.  Evans,  16  Vesey,  512.  Gowland  v.  De 
Faria,  17  Ibid.  20. 


\ 
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The  good  sense  and  equity  of  the  law  on  this  subject 
is,  that  if  the  defect  of  title,  whether  of  lands  or 
chattels,  be  so  *great  as  to  render  the  thing  sold  *476 
unfit  for  the  use  intended,  and  not  within  the  in- 
ducement to  the  purchase,  the  purchaser  ought  not  to  be 
held  to  the  contract,  but  be  left  at  liberty  to  rescind  it 
altogether.  This  is  the  principle  alluded  to  by  Pothier, 
and  repeated  by  Lord  Erskine  and  Lord  Kenyon.  In 
South  Carolina,  it  has  been  held,  that  if  the  deficiency 
in  the  quantity  of  land  be  so  great  as  to  defeat  the  object 
of  the  purchase,  the  vendee  may  rescind  the  bargain  ; 
and  if  the  defects  were  not  so  great  as  to  rescind  the  con- 
tract entirely,  there  might  be  a  just  abatement  of  price  ; 
and  this  doctrine  applies  equally  to  defects  in  the  quan- 
tity and  quality  of  land,  and  for  unsoundness  and  defects 
in  personal  property.^  The  same  principle  was  declared 
in  Pennsylvania,  in  the  case  of  Stoddart  v.  Smith,^  on  a 
contract  for  the  purchase  of  land.  If  there  be  a  failure  , 
of  title  to  part,  and  that  part  appears  to  be  so  essential 
to  the  residue,  that  it  cannot  reasonably  be  supposed  the 
purchase  would  have  been  made  witliout  it,  as  in  the 
case  of  the  loss  of  a  mine,  or  of  water  necessary  to  a 
mill,  or  of  a  valuable  fishery  attached  to  a  parcel  of  poor 
land,  and  by  the  loss  of  which  the  residue  of  the  land 
was  of  little  value,  the  contract  may  be  dissolved  in  toto. 
But  the  court  in  the  last  case  limited  very  much  the  right 
of  rescinding  a  contract  for  a  partial  failure  of  title  ;  for  if 
the  sale  was  of  lots  in  different  parts  of  a  city,  it  was  not 
dissolved  by  the  failure  of  title  to  some  of  the  lots,  not  , 
adjoining  or  particularly  connected  with  the  others,  nor 
essential  to  their  use  or  enjoyment.     It  is  to  be  regretted, 


»  Pringle  V.  Witten,   1  Bayh  Rep.  256.  Grey  v.  Handkinson,  Ibid.  278. 

Glover  v.  Smith,  1  Eq.  Rep.  S.  C.  433.  Wainwright  v.  Read,  Ibid.  573.. 
Tunnov.  Flood,  IM' Cork's  iEe;?.  121.  •      . 

b  5  Binneys  Rep.  355.  363. 
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that  the  embarrassment  and  contradiction  which  accom- 
pany the  EngUsh  and  American  cases  on  this  subject 
cannot  be  relieved,  by  the  establishment  of  some  clear 
and  definite  rule,  like  that  declared  in  France,  which 
shall  be  of  controlling  influence  and  universal  recep- 
tion.* 
•477  *(8.')  The  price  is  an  essential  ingredient  in  the 
contract  of  sale  ;  and  it  must  be  real  and  not  merely 
nominal,  and  fixed,  or  be  susceptible  of  being  ascertained 
in  the  mode  prescribed  by  the  contract,  without  further 
negotiation  between  the  parties.  Pretium  constitui  oportetf 
nam  nulla  cmjjtio  sine  pretio  esse  potest.^ 

(4.)  Mutual  consent  in  requisite  to  the  creation  of  the 
contract ;  and  it  becomes  binding  when  a  proposition  is 
made  on  one  side  and  accepted  on  the  other ;  and  on  the 
other  hand  it  is  no  contract,  if  there  be  an  error  or  mis- 


*  The  rule  in  chancery,  upon  the  principle  of  equitable  conversion,  is  to  con- 
sider that  which  was  agreed  to  be  done,  as  done,  if  the  execution  of  the  agree- 
ment would  be  lawful  and  just.  In  pursuance  of  this  doctiine,  the  purchase 
money  of  lands  contracted  to  be  sold  during  the  life  of  the  testator,  is  treated  as 
personal  estate.  Baden  v.  Countess  of  Pembroke,  2  Vern.  Rep.  212.  Lawes 
V.  Bennett,  1  Cox's  Cas,  167.      Vide  supra,  p.  230.  n.  c. 

t"  Inst.  3.  24.  Dig.  18.  1.  2.  Pothicr,  du  Cont.  de  Vent,  part  1.  art.  2.  n. 
18.  Brown  v.  Bellows,  4  Pick.  189.  Inadequacy  of  price,  independent  of 
other  circumstances,  is  no  ground  for  relief  in  equity,  against  a  bargain,  unless  it 
be  so  gross  or  excessive  as  to  afford  a  necessary  presumption  of  fraud,  imposition 
or  undue  influence.  Osgood  v.  Franklin,  2  Johns.  Ch.  Rep.  23,  24.  The  opi- 
nions of  Sir  Thomas  Clarke,  Lord  Thurlow,  Lord  Ch.  B.  Eyre,  Lord  Eldon,  and 
Sir  William  Grant,  were  all  referred  to  in  tlie  case  cited  in  support  of  that  posi- 
tion. See,  also,  to  the  same  efiect,  Copis  v.  Middleton,  2  Madd.  Ch.  Rep.  410. 
Butler  V.  Haskell,  4  Dess.  S.  C.  Eq.  Rep.  G51.  By  the  civil  law,  a  sale  for 
one  half  the  value,  might  be  set  aside  for  inadequacy  ;  and  Lord  Nottingham,  in 
Nott  v.  Hill,  2  Ch.  Cas.  120,  observed,  that  he  wished  it  were  so  in  England. 
If  the  price  of  the  purchase  was  less  than  one  half  the  value,  the  inequality  was 
deemed  in  the  civil  law  enormis  lasio,  and  relief  was  afforded.  At  law  the  rule 
is  more  stern,  and  a  promise  or  obligation  cannot  be  defeated  in  whole  or  in  part 
on  the  ground  of  the  inadequacy  of  the  consideration.  The  slightest  considera- 
tion is  sufficient  to  support  the  most  onerous  obligation.  The  consideration  may 
be  impeached  only  by  showing  fraud,  mistake  or  illegality  in  its  concoction  or 
non-performance  of  the  stipulations  on  the  part  of  the  promisee.  Oakley  v. 
Boorman,  21  Wendell,  588.  See,  also,  Story's  Comm.  on  Eq,  Jurisprudence, 
243—254. 
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take  of  a  fact  or  in  circumstances  going  to  the  essence  of 
it.  This  is  a  clear  principle  of  universal  justice.  Non 
videntur  qui  errant  coiisentire.''  In  creating  the  contract 
the  negotiation  may  be  conducted  by  letter,  as  is  very 
common  in  mercantile  transactions ;  and  the  contract  is 
complete  when  the  answer  containing  the  acceptance  of 
a  distinct  proposition  is  despatched  by  mail  or  otherwise, 
provided  it  be  done  with  due  diligence  after  the  receipt 
of  the  letter  containing  the  proposal,  and  before  any  in- 
timation is  received  that  the  offer  is  withdrawn.  The 
court  said,  there  would  be  no  certainty  in  making  con- 
tracts through  the  medium  of  the  mail,  if  the  rule  was 
otherwise.''     On  the  other  hand,  it  has  been  held  that  if 


»  Pothier  on  Oblig.  p.  1.  c.  1.  sec.  17,  18.     Thornton  v.  Kerapster,  3  Taunton, 
786.     Hammond  v.  Allen,  2  Sumner,  395.  399. 

b  Adams  V.  Lindsell,  1  Barnw.  4-  Aid.  681.    Chiles  v.  Nelson,  7  Dana,  281. 
The  distinctions  on  this  subject  are  refined  and  subtle.     In  Mactier  v.  Frith, 
6  WendelVs  Rep.  103,  an  offer  to  sell  made  by  letter,  was  standing  and  held 
open  for  acceptance  at  the  time  it  was  accepted,  though  the  knowledge  of  the 
concurrence  of  wills,  when  the  acceptance  was  made,  was  not  known  to  the  party 
who  wroto  the  letter,  and  though  he  died  before  notice  of  the  acceptance,  by 
answer  to  the  letter,  was  received,  but  after  the  time  of  acceptance.     The  offer 
may  be  deemed  to  stand  open  for  acceptance,  until  it  is  expressly,  or  by  presump- 
tion, withdrawn.     So,  also,  in  Brisban  v.  Boyd,  4  Paige's  Rep.  17,  where  A. 
wrote  to  his  factor,  proposing  to  ship  to  him  cotton  on  joint  account ;  the  agent, 
on  receipt  of  the  letter,  gives  notice  of  his  assent,  and  it  was  held  that  as  soon  a3 
the  agent  so  replied  and  the  letter  transmitted,  the  contract  was  complete,  and 
mutually  binding.     Merlin  states  this  case  in  the  French  courts.     A.  writes  to 
B.,  and  offers  to  buy  articles  on  certain  conditions.     B.  writes  an  answer  in  the 
mo'rning,  and  accepts  tlie  offer.     He  writes  a  second  letter  in  the  evening  of  that 
day,  that  he  cannot  accede  to  the  offer  exactly,  according  to  all  the  conditions. 
Both  answers  are  received  by  A.  at  the  same  instant,  and  it  was  held  that  A.  was 
not  bound  bv  the  offer,  as  the  second  letter  did  away  the  force  of  the  first. 
Repertoire,  tit.  Vente,  sec.  1.  art.  3.  note  11.     But  in  the  case  of  M'Culloch  v. 
The  Eagle  Ins.  Co.,  1  Pick.  Rep.  278,  A.  wrote  by  mail  to  B.  to  inquire  on 
what  terms  he  would  insure  a  vessel;  B.  wrote  an  answer  on  1st  January,  that 
he  would  insure  at  a  certain  rate  ;  on  2d  January,  he  wrote  another  letter,  retract- 
ing ;  A.,  before  he  received  the  last  letter,  wrote  by  mail  an  answer  to  B.'s  first 
letter,  acceding  to  the  terms,  and  it  was  held  there  was  no  contract,  and  that  the 
treaty  was  open  until  B.  had  received  the  letter  of  A.     If  A.,  who  makes  the 
proposal,  should  die  or  become  non  compos  before  his  letter  is  received  and  as- 
sented to,  the  assent  is  void,  because  there  is  no  concuirence  of  wills  at  the  rime. 
Pothier,  TraiU  du  Cant,  de  Vente,  No.  32.     Vide  infra,  p.  C4G.     The  better 
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A.  makes  an  offer  to  B.,  and  gives  him  a  specified  time 
for  an  answer,  A.  may  retract  before  the  offer  is  accepted, 
on  the  ground  that  until  both  parties  are  agreed,  it  is  no 
contract,  and  either  of  them  has  a  right  to  recede,  and 
one  party  cannot  be  bound  without  the  other.* 

*478       *V.   Of  im'plied  warranty  of  the  articles  sold. 

In  every  sale  of  a  chattel,  if  the  possession  be  at  the 
time  in  another,  and  there  be  no  covenant  or  warranty  of 
title,  the  rule  of  caveat  em'ptor  applies,  and  the  party  buys 
at  his  peril.^  But  if  the  seller  has  possession  of  the  article, 
and  he  sells  it  as  his  own,  and  not  as  agent  for  another, 


opinion  of  the  jurists  is,  that  as  soon  as  an  offer  by  letter  is  accepted,  the  consent 
is  given  and  the  contract  complete,  although  the  acceptance  had  not  been  com- 
municated to  the  party  by  whom  the  ofter  was  made,  provided  the  party  making 
the  oifer  was  alive  when  the  offer  was  accepted.  Pothier,  Tr.  dc  Vente,  n. 
32.  Duvergier,  Tr.  de  la  Vente,  6.  1.  CO,  and  though  Merlin  Sf  Tovllier,  are. 
of  a  contrary  opinion,  yet  against  them  may  be  cited  Wolf,  part  3,  sec.  715,  and 
the  English  decision. 

a  Paine  v.  Cave,  3  Term  Rep.  148.  Cooke  v.  Oxley,  Ibid.  653.  Rutledgo 
v.  Grant,  4  Bing.  Rep.  653.  Gravier  v.  Gravier,  5  Martin's  Louis.  Rep.  206. 
But  see  supra,  p.  236,  and  infra,  p.  510,  for  exceptions  to  the  general  rule, 
that  both  parties  must  be  bound,  or  neither  can  be.  Though  the  weight  of  autho- 
rity would  seem  to  be  otherwise,  yet  the  good  faith  and  justice  of  the  case  would 
lead  to  the  conclusion,  that  if  A.  who  makes  the  ofier  gives  B.  a  specified  time 
to  accept,  and  he  accepts  within  the  time,  it  becomes  a  valid  contract,  a)id  A.  is 
bound  by  his  ofler,  which  left  it  optional  in  B.  to  accept  or  reject  the  offer  within 
the  time.  The  criticisms  which  have  been  made  upon  the  case  of  Cooke  v. 
Oxley,  are  sufficient  to  destroy  its  authority. 

The  Roman  law  gave  an  action  to  one  who  did  any  thing  proper  and  beneficial 
to  the  estate  of  another,  who  was  absent  and  ignorant  of  it ;  and  it  went  on  the 
ground  of  a  positive  benefit  conferred,  and  of  the  equity  of  not  permitting  one 
man  to  profit  by  the  labour  of  another  without  compensation.  Dig.  3.  5.  2.  The 
supreme  court  in  Louisiana  lias  followed  this  principle.  Police  Jury  v.  Hampton, 
17  Martin's  Louis.  Rep.  398.  But  there  is  no  principle  in  the  English  law 
which  would  support  such  an  action  for  compensation,  on  the  footing  on  a  con- 
tract. See  infra  ad  finem,  as  to  the  efiect  of  death  on  the  validity  of  a  con- 
tract not  already  consummated. 

b  Tanfield,  Ch.  Baron,  Cro.  Jac.  197.  Holt,  Ch.  J.,  Medina  v.  Stoughton, 
1  Salk.  Rep.  210.  If,  however,  the  seller  affirms  the  chattel,  not  in  his  posses- 
sion to  be  his,  Mr.  Justice  BuUer  thinks  he  is  bound  to  answer  for  the  title,  for 
the  vendee  had  nothing  else  to  rely  upon,  if  the  property  was  out  of  possession. 
Buller,  J.,  in  Pasley  v.  Freeman,  3  Term  Rep.  57,  58.  There  is  good  sense 
and  equity  in  the  observation. 
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and  for  a  fair  price,  he  is  understood  to  warrant  the  titlc.^ 
}  A  fair  price  implies  a  warranty  of  title  ;  and  the  purcha- 
ser may  have  a  satisfaction  from  the  seller,  if  he  sells  the 
goods  as  his  own,  and  the  title  proves  deficient.  This 
was  also  the  rule  of  the  civil  law  in  all  cases,  whether 
the  title  wholly  or  partially  failed.''  With  regard  to  the 
quality  or  goodness  of  the  article  sold,  the  seller  is  not 
bound  to  answer,  except  under  special  circumstances, 
unless  he  expressly  warranted  the  goods  to  be  sound  and 
good,  or  unless  he  hath  made  a  fraudulent  representation, 
or  used  some  fraudulent  concealment  concerning  them, 
and  which  amounts  to  a  warranty  in  law.  The  common 
law  very  reasonably  requires  the  purchaser  to  attend, 
when  he  makes  his  contract,  to  those  qualities  of  the 
article  he  buys,  which  are  supposed  to  be  within  the 
reach  of  his  observation  and  judgment,  and  which  it  is 
equally  his  interest  and  his  duty  to  exert.  This  distinc- 
tion between  the  responsibility  of  the  seller  as  to  the  title, 
and  as  to  the  quality  of  goods  sold,  is  w-ell  established  in 
the  English  and  American  law.'=     In  Seixas  v.  Wood,'^  the 


a  Medina  v.  Stoughton,  1  Ld.  Raym.,  523.  1  Salk.  Rep.  210.  Adamson 
V.  Jarvis,  12  B.  Moore,  241.     Cross  v.  Gardner,  Carth.  Rep.  90. 

•*  Dig;.  21.  2.  1.  By  the  civil  law  there  was  an  imj^lied  warranty  that  the 
article  sold  was  sound,  and  if  not,  and  was  unfit  for  the  purpose  intended,  the 
vendee  might  return  it  and  rescind  the  sale  and  recover  back  the  price,  though 
the  vendor  might  exempt  himself  from  liability  by  stipulation  in  cases  free  from 
fraud.     Pothier,  Cont.  de  Vente,  No.  184. 

=  Co.  Liu.  12.  a.  2  Blacks.  Comm.  452.  Bacon^s  Abr.  tit.  Action  on 
the  Case,  E.  Comyn  on  Contracts,  vol.  ii.  p.  203.  Doug.  Rep.  20.  Park- 
inson V.  Lee,  2  East's  Rep.  314.  Defreeze  v.  Tremper,  1  Johns.  Rep.  274. 
Johnston  v.  Cope,  3  Harr.  4-  .Johns.  89.  Wilson  v.  Shackleford,  4  Randolph's 
Rep.  5.  Dean  v.  Mason,  4  Co?m.  Rep.  428.  Boyd  v.  Bopst,  2  Dall.  Rep. 
91.  Emerson  v.  Brigham,  10  Mass.  Rep.  197.  Swett  v.  Colgate,  20  Johns. 
Rep.  196.  Kimmel  v.  Litchly  3  Yeates'  Rep.  262.  Ritchie  v.  Summers, 
Ibid.  534.  Willing  v.  Consequa,  1  Peters'  Rep.  317.  12  Serg.  <$•  Raide, 
181.  Tilghman,  Ch.  J.,  Chism  v.  Woods,  1  Hard.  Ken.  Rep.  531.  Lanier 
V.  Auld,  1  Murphy's  Rep.  138.  Erwin  v.  Maxwell,  2  Ihid.  245.  Westmore- 
land V.  Dixon,  4  Haywood's  Tenn.  Rep.  227.  Ban-ett  v.  Hall,  1  Aiken's 
Rep.  269.  McFarland  v.  Newman,  Superior  Court,  Penn.,  September,  1839. 
Law  Reporter,  vol.  ii.  No.'  10. 

'•  2  Caines'  Rep.  48.     Welsh  v.  Carter,  1  Wendell's  Rep.  185.     Chandelor 


479  OF  PERSONAL  PROPERTY.  [Part  V. 

rule  was  examined,  and  declared  to  be,  that  if  there  was 
no  express  warranty  by  the  seller,  or  fraud  on  his  part, 
the  buyer,  who  examines  the  article  himself,  must  abide 
by  all  losses  arising  from  latent  defects,  equally  unknown 
to  both  parties  ;  and  the  same  rule  was  again  declared 
in  Swett  v.  Cols-atcJ^  There  is  no  doubt  of  the  existence 
of  the  general  rule  of  law,  as  laid  down  in  Seixas  v.  Wood  ; 
and  the  only  doubt  is,  whether  it  was  well  applied  in  that 
case,  where  there  was  a  description  in  writing  of  the 
article  by  the  vendor,  which  proved  not  to  be  correct, 
and  from  which  a  warranty  might  have  been  inferred. 
But  the  rule  fitly  applies  to  the  case  where  the  article 
was  equally  open  to  the  inspection  and  examination  of 
both  parties,  and  the  purchaser  relied  on  his  own  informa- 
tion and  judgment,  without  requiring  any  warranty  of 
the  quality ;  and  it  does  not  reasonably  apply  to  those 
cases  where  the  purchaser  has  ordered  goods  of  a  cer- 
tain character,  or  goods  of  a  certain  described  quality 
are  offered  for  sale,  and  when  delivered,  they  do  not 
answer  the  description  directed  or  given  in  the  contract. 
They  are  not  the  articles  which  the  vendee  agreed  to 
purchase  ;  and  if  there  be  no  opportunity  for  inspection, 
there  is  an  implied  warranty  that  the  article  shall  answer 
the  character  called  for,  or  be  of  the  quality  described,  and 
saleable  in  the  market  and  under  that  denomina- 
*480  tion.^  Whengoodsare  discovered  not  to  answer  *the 


V.  Lopus,  Cro.  J.  4.  S.  P.  This  last  case  is  condemned  in  Bradford  v.  Manly, 
13  Mass.  R.  139. 

a  20  Johns.  Rep.  196. 

t*  Laing  v.  Fidgeon,  (3  Tannt.  Rep.  108.  Weall  v.  King,  12  Easfs  Rep.  452. 
"Gardiner  v.  Gray,  4  Camp.  Rep.  N.  P.  Rep.  144.  Bridge  v.  Waine,  1  Stark. 
N.  P.  Rep.  104.  Hastings  v.  Levering,  2  Pick.  Re^.214.  Woodworth,  J.,  in 
Swett  V.  Colgate,  20  Johns.  Rep.  204.  Hyatt  v.  Boyle,  5  Gill  ^-  Johnson,  110. 
Osgood  V.  Lewis,  2  Harr.  ^  Gill,  495.  Borrekins  v.  Bevan,  3  RawU^s  Rep. 
23.  The  recent  English  cases  of  Gray  v.  Cox,  and  Jones  v.  Bright,  (4  Barnw. 
Sj-  Cress.  108.  4  Camp.  N.  P.  Rep.  144,)  give  countenance  to  the  more  ex- 
tended doctrine  of  the  civil  law,  that  on  the  sale  of  an  article  there  is  an  implied 
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order  given  for   them,  or  to  be   unsound,  the  purcha- 
ser ought  immediately  to  return  them  to  the  vendor,  or 


warranty  that  it  is  merchantable,  or  fit  for  the  purpose  declared.     The  progress 
of  the  new  English  doctrine,  which  raises,  on  a  fair  sale  of  an  article  of  goods  or 
merchandise,  the  imphed  warranty  that  it  is  merchantable  ov  fit  for  the  purpose 
intended,  is  worth  attending  to.     In  Jones  v.  Bowden,  (4  Taunt.  Rep.  847,) 
the  warranty  was  implied  from  the  custom  of  the  trade.     In  Laing  v.  Fidgcon, 
(6  Taunt.  Rep.  108,)  it  was  implied,  that  in  the  sale  of  manufactured  goods  they 
should  be  merchantable,  or  fit  for  some  purpose.     In  Gray  v.  Cox,  (4  Barmc.  Sj- 
Cress.  108,)  Lord  Tenderden  held,  that  if  a  commodity  be  sold  for  a  particular 
purpose,  there  was  an  implied  warranty  that  it  should  ba  reasonably  fit  for  that 
purpose.     Lord  Ellenborough,  in  Bluett  v.  Osborne,  1  Starkie's  Rep.  384,  ex- 
pressed himself  to  the  same  effect;  and  in  Jones  v.  Bright,  (.5  Bingham's  Rep. 
533,)  the  court  of  C.  B.  estabhshed  the  same  doctrine.     The  rule  is  not  umver- 
sally  applied,  but  it  ai^proaches  veiy  near  to  the  estobhshment  of  an  imphed  war- 
ranty in  eveiy  case.     As  yet,  it  is  the  usage  of  trade,  the  manufactured  goods, 
or  the  specific  purpose,  that  raises  the  warranty.     But  the  principle  would  apply 
equally  to  the  sale  of  a  horse  for  a  particular  purpose,  as  for  a  carriage,  or  to  carry 
a  female;  and  some  of  the  American  cases  have  taken  hold  of  the  new  Enghsh 
doctrine,  and  shown  a  disposition  to  domesticate  it.     Thus,  in  Osgood  v.  Lewis, 
(2  Harr.  4-  Gill,  4D5,)  and  in  Van  BrackHn  v.  Fonda,  (12  Johns.  Rep.  468,)  it 
was  held,  that  on  the  sale  of  provisions  for  domestic  use,  there  was  an  imphed 
warranty  that  they  were  wholesome;  and  in  Gallagher  v.  Waring,  (9  Wendell's 
Rep.  20,)  that  on  a  sole  of  cotton  in  bales  without  sample  or  examination,  and 
when  the  inspection  of  the  article  was  equaUy  accessible,  and  its  quality  equally 
unknown  to  both  parties,  there  was  an  imphed  warranty  that  the  article  was 
merchantable.     So,  in  the  case  of  Harmony  v.  Wager,  {N.   Y.  Superior  Court, 
April,  1836,)  on  a  sale,  by  a  commission  merchant,  of  barilla,  it  was  held,  that 
as  the  defendant  had  not  an  opportunity  (the  article  being  in  bales,  and  its  intrin- 
sic merits  equally  unknown  to  both  parties)  to  examine  the  bulk  of  the  article  sold, 
he  was  entitled  to  expect  a  merchantable  article,  and  that  having  bought  with  the 
knowledge  of  the  seller,  the  article  for  a  particular  purpose,  he  was  entitled  to  an  arti- 
cle which  would  answer  for  that  purpose.    These  last  cases  go  quite  as  far,  at  least, 
as  any  of  the  English  cases,  and  trench  deeply  upon  the  plain  maxim  of  the  com- 
mon law,  caveat  emptor;  and  I  cannot  but  think  that  the  old  rule,  and  the  old 
decisions  down  to  that  of  Seixas  v.  Wood,  were  the  safest  and  wisest  guides ;  and 
that  the  new  doctrine,  carried  to  this  extent,  will  lead  to  much  difficulty  and  vex- 
atious litigation  in  mercantile  business.     In  Hart  v.  Wright,  17   Wendell,  267, 
Judge  Cowen  learnedly  reviews  the  cases  on  the  subject,  and  the  conclusion  of 
•    the  court  is  justly  and  spiritedly  in  favour  of  the  old  rule  of  the  common  law,  in 
contradiction  to  the  rule  of  the  civil  law,  and  he  says  it  is  the  American  doctrine, 
and  emphatically  so  in  New-York.     On  a  general  sale  of  merchandise  for  a  sound 
price,  there  is  no  implied  wan-anty  that  the  article  is  fit  for  merchantable  or  manu- 
facturing purposes.     A  warranty  is  not  raised  by  a  sound  price  alone,  except  under 
peculiar  circumstances,  as  where  there  is  a  written  description  as  to  kind  or  qua- 
lity, or  goods  of  a  certain  description  are  contracted  for,  or  jierhaps  in  some  other 
pecuhar  cases.     So,  again,  in  the  case  of  Waring  v.  Mason,  18  Wendell,  425,  the 
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give  him  notice  to  take  them  back,  and  thereby  rescind  the 
contract ;  or  he  v/ill  be  presumed  to  acquiesce  in  the 
quality  of  the  goods.^  In  the  case  of  a  breach  of  war- 
ranty, he  may  sue  upon  it  without  returning  the  goods  ; 
but  he  must  return  them  and  rescind  the  contract  in  a 
reasonable  time,  before  he  can  maintain  an  action  to  re- 
cover back  the  price.''     He  cannot  deal  with  the  article 


chancellor  and  Mr.  Senator  Paige  expressed  themselves  decidedly  in  favour  of  the 
common  law  doctrine;  and  in  the  case  of  Wright  v.  Hart,  in  error  from  the  su- 
preme court  to  the  court  of  errors,  {Ibid.  449,)  Chancellor  Walworth  and  Mr. 
Senator  Tracy,  gave  a  strong  sanction  to  the  argument  of  .ludge  Cowen>  in  sup- 
port of  the  common  law  doctrine  of  caveat  emptor,  and  the  rule  of  the  civil  law 
was  rejected.  The  common  law  on  this  point  is  now  reinstated  in  the  juris- 
prudence of  New-York.  Ch.  J.  Gibson,  also,  in  the  Pennsylvania  case  of 
McFarland  v.  Newman,  September,  1839,  Law  Reporter,  vol.  ii.  No.  10,  sujjports 
ths  common  law  doctrine  of  caveat  emptor  on  the  sale  of  chattels,  in  cases  v*ith- 
out  fraud,  misrepi-esentation,  or  warranty,  understandingly  made,  with  distinguished 
strength  and  success.  In  South  Carolina,  (as,  see  infra,  p.  481,)  the  jirior  doc- 
trine of  the  English  law  is  adhered  to  in  a  case  analagous  to  the  one  in  New- 
York.  In  the  London  Law  Magazine,  No.  7.  p.  192 — 197,  this  subject  is  fully 
and  ably  discussed. 

a  Fisher  v.  Samuda,  1  Camp.  N.  P.  Rep.  190. 

•>  Fielder  v.  Starkin,  1  H.  Blacks.  Rep.  17.  Weston  v.  Downes,  Doug. 
Rep.  23.  Towers  v.  BaiTett,  1  Term  Rep.  133.  Curtis  v.  Hannay,  3  Esp. 
Rep.  82.  Pateshall  v.  Tranter,  4  Nevile  ^  Manning,  649.  3  Adolphus  ^^ 
Ellis,  103,  S.  C.  In  this  case  the  decision  in  Fielder  v.  Starkin,  that  an  action 
will  lie  on  a  breach  of  warranty  of  soundness  of  a  horse  sold,  though  it  be  not 
returned,  and  though  notice  of  the  unsoundness  be  delayed,  was  held  to  be 
sound  law.'  Franklin  v.  Long,  7  Gill  ^'y  Johnsoji,  407.  Boorman  v.  John- 
ston, 12  WendelCs  Rep.  56(5.  Waring  v.  Mason,  18  Wendell,  426.  To  the 
same  purpose  it  has  been  held,  that  if  the  chattel  had  a  defect  fraudulently 
concealed,  the  vendee  has  his  election  either  to  keep  it,  and  sue  for  damages, 
or  to  return,  or  offer  to  return  it  within  a  reasonable  time,  and  rescind  the 
contract.  Hoggins  v.  Beecraft,  1  Dana's  Ken.  Rep.  30.  The  vendor,  after 
notice  that  the  horse  warranted  sound  is  unsound,  and  an  offer  to  return  him, 
and  tlie  vendee  sells  him,  is  answerable  for  the  difference  of  price,  and  the 
keep  of  the  horse  for  a  reasonable  time.  Chesterman  v.  Lamb,  4  Nsvile  ^ 
Manning,  196.  If  the  vendee  be  sued  for  the  price,  the  breach  of  the  war- 
ranty may  be  given  in  evidence  in  mitigation  of  damages  to  avoid  circuity  of 
action.  Lord  Tenterden,  Street  v.  Blay,  2  Barnic.  4"  Adolph.  456.  As  to  the 
measure  of  damages  on  breaches  of  contract,  it  seems  not  to  be  explicitly  settled 
whether  in  the  case  of  a  horse  sold  and  warranted  sound,  and  which  proves  to  have 
been  unsound,  and  is  resold  by  the  buyer  at  a  reduced  price,  the  measure  of  dam- 
ages is  to  be  the  diflerence  between  the  original  price  and  the  price  the  horse  sold 
for,  or  between  the  price  the  horse  sold  for,  and  the  value  of  the  horse,  if  sound. 
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purchased  after  discovery  of  fraud  in  the  sale  without 
losing  his  rioht  of  action.*  An  offer  to  return  the  chattel 
in  a  reasonable  time,  on  breach  of  warranty,  is  equiva- 
lent in  its  effect  upon  the  remedy  to  an  offer  accepted  by 
the  seller,  and  the  contract  is  rescinded,  and  the  vendee 
can  sue  for  the  purchase  money  in  case  it  has  been  paid.'' 
But  a  contract  cannot  be  rescinded  without  mutual  con- 
sent, if  circumstances  be  so  altered  by  a  part  execution, 
that  the  parties  cannot  be  put  i7i  statu  quo  ;  for  if  it  be 
rescinded  at  all,  it  must  be  rescinded  in  toto."  The  par- 
ties to  a  contract  may  rescind  it  at  any  time  before  the 
rights  of  third  persons  have  intervened  ;  but  a  resale  of 


going  far  beyond  the  original  price.     The  dictum  of  Lord  Eldon,  in  Curtis  v. 
Hannay,  3  Esp.  82,  is  in  favour  of  the  actual  value  of  the  horse,  if  sound,  at  the 
resale,  but  Lord  Loughborough,  in  Fielder  v.  Starkin,  1  H.  Black.  17,  is  in  favour 
of  the  value,  as  ascertained  by  the  original  agreement,  and  this  would  seem  to  be 
in  harmony  with  the  rale  of  damage  on  the  covenant  of  warranty  in  the  sale  of 
land.     The  general  rule  is  well  settled,  that  in  a  suit  by  vendee  for  a  breach  ol 
contract  on  the  part  of  the  vendor,  for  not  delivering  an  article  sold,  the  measure 
of  damages  is  the  price  of  the  aiticle  at  the  time  of  the  breach.     The  contract 
price  on  the  one  hand,  and  the  rise  subsequent  to  the  breach,  are  both  to  be  dis- 
regarded.    Shepherd  v.  Hampton,  3    IVkeatofi,  200.     Gilpin  v.   Consequa,  1 
Peters'   C.  C.  R.  85.     Blydenburgh  &  Burns  v.  Walsh,  1  Baldwin's  R.  331. 
Vance  v.  Tourne,  13  Louisiana  R.  225.     Damages  for  breaches  of  contract  are 
only  those  which  are  incidental  to,  and  directly  caused  by  the  breach,  and  may 
reasonably  be  supposed  to  have  entered  into  the  contemplation  of  the  parties,  and 
not  speculative  profits,  or  accidental,  or  consequential  losses.     6  TouUier,  sec. 
286.     Flureau   v.  Thornhill,  2  Blacks.  Rep.    1078.     Williams  v.  Barton,  13 
Louisia7ia  R.  404.     Blanchard  v.  Ely,  21  Wejidell,  342.     But  Lord  Ch.  J.  Den- 
man,  in  Cox  V.  Walker,  cited  in  a  note  to  Clare  v.  Maynard,  6  Adolph.  Sf  Ellis, 
519,  and  also  in  the  last  case,  laid  down  the  rule  of  damages  to  be,  the  difl'erence 
between  the  price  the  horse  sold  for,  and  the  price  that  he  would  have  sold  forbad  he 
been  sound,  and  not  the  difference  between  the  price  of  the  first  purchase  and  of 
the  actual  sale.     So,  in  Shannon  v.  Comstock,  21  Wendell,  457,  it  was  held,  that 
in  an  action  to  recover  damages  for  nonperformance  of  a  contract,  the  rule  of 
damages  was  held  to  be  the  loss  sustained,  and  not  the  price  agi-eed  to  be  paid  on 
actual  performance. 

a  Campbell  v.  Fleming,  1  Adolph.  Sj-  Ellis.,  40.     A  party  defrauded  in  a  con- 
tract has  his  choice  of  remedies.     He  may  stand  to  the  bargain,  and  recover 
damages  for  the  fraud,  or  he  may  rescind  the  contract,  and  return  the  thing  bought 
and  receive  back  what  he  paid  or  sold. 
b  Thornton  v.  Wynn,  12  Wheaton,  183. 
«  Hunt  V.  Sylk,  5  East's  Rep.  449.  '      ; 

Vol.  n.  79 
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the  disputed  article  does  not  of  itself  rescind  the  contract, 
or  destroy  the  right  to  damages  for  nonperformance  of 
the  contract,  to  the  extent  of  the  loss  in  a  resale,  provided 
the  same  be  made  after  default  and  due  notice.*  If  the 
contract  remain  open  and  unrescinded,  the  vendee  of  the 
unsound  article  must  resort  to  his  warranty,  unless  it  be 
proved  that  he  knew  of  the  unsoundness,  and  the  vendee 
tendered  a  return  of  the  article  within  a  reasonable  time.'* 
In  South  Carolina  and  Louisiana,  the  rule  of  the  civil 
law  has  been  followed,  and  as  a  general  rule  a  sale  for 

a  sound  price  is  understood  to  imply  a  warranty  of 
*481  soundness   against  all  faults  and  defects.*^     *The 

same  rule  was  for  many  years  understood  to  be 
the  law  in  Connecticut ;  but  if  it  did  ever  exist,  it  was 
entirely  overruled  in  Dean  v.  Mason,^  in  favour  of  the 
other  general  principle,  which  has  so  extensively  perva- 
ded the  jurisprudence  of  this  country.  Even  in  South 
Carolina,  the  rule  that  a  sound  price  warrants  a  sound 
commodity,  was  said  to  be  in  a  state  of  vibration  ;  and 
it  is  not  applied  to  assist  persons  to  avoid  a  contract, 
though  made  for  an  inadequate  price,  provided  it  was 
made  under  a  fair  opportunity  of  information  as  to  all 
the  circumstances,  and  when  there  was  no  fraud,  con- 
cealment, or  latent  defect.^ 


*  Sands  &  Crump  v.  Taylor,  5  Johns.  Rep.  395.  Maclean  v.  Dunn,  4  Bing: 
Rep.  722. 

•>  Thornton  v.  Wynn,  12  Wheaton,  183. 

<=  Timrod  v.  Shoolbred,  1  Bay's  Rep.  324.  Whitefieldv.  M'Leod,2 /i^■<^.360. 
Lester  v.  Graham,  1  CoJt,st.  Rep.  S.  C.  182.  Crawford  v.  Wilson,  2  Ibid.  Zb2/. 
Dewees  v.  Morgan,  1  Martin's  Louis.  Rep.  1. 

d  4  Conn.  Rep.  428. 

e  Whitefieldv.  M'Leod,  2  Bay's  Rep. 384.  The  law  in  South  Carolina  seems 
at  last  to  be  conformable  to  the  old  general  rule.  It  was  held,  in  Carnochan  v. 
Gould,  in  the  court  of  appeals,  1  Bailey's  Rep.  179,  that  a  vendor  of  cotton  was 
not  liable  for  a  defect  in  the  quality  of  the  cotton  of  an  unusual  character,  which 
extended  equally  throughout  the  bulk,  and  was  fully  exhibited  in  samples.  The 
law  in  that  case  would  not  raise  an  implied  warranty,  for  there  was  no  fraud,  and 
the  buyer  was  possessed  of  all  the  information  necessary  to  enable  him  to  make  a 
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If  the  article  be  sold  by  the  sample,  and  it  be  a  fair  ' 
specimen  of  the  article,  and  there  be  no  deception  or 
warranty  on  the  part  of  the  vendor,  the  vendee  cannot 
rescind  the  sale.  Such  a  sale  amounts  to  a  warranty 
that  the  article  is  in  bulk  of  the  same  kind,  and  equal 
in  quality  with  the  sample.*  If  the  article  should  turn 
out  not  to  be  merchantable,  from  some  latent  principle 
of  infirmity  in  the  sample,  as  well  as  in  the  bulk  of  the 
commodity,  the  seller  is  not  answerable.  The  only 
warranty  is,  that  the  whole  quantity  answers  the  sam- 
ple. '  . 

*VI  Of  the  duty  of  mutual  disclosure.  *482 

If  there  be  an  intentional  concealment  or  sup- 
pression of  material  facts  in  the  making  of  a  contract,  in 
cases  in  which  both  parties  have  not  equal  access  to  the 
means  of  information,  it  will  be  deemed  unfair  dealins', 
and  will  vitiate  and  avoid  the  contract.  There  may  be 
some  difference  in  the  facility  with  which  the  rule  applies 
between  facts  and  circumstances  that  are  intrinsic,  and 
form  material  ingredients  of  the  contract,  and  those  that 


correc*;  estiruate  of  the  value  of  the  article.  In  Osgood  v.  Lewis,  2  Harr.  4-  Gill, 
495,  implied  warranties  upon  the  sale  of  chattels,  and  arising  hy  operation  of  law, 
■were  held  to  be  of  two  kinds.  1.  In  cases  where  there  was  no  fraud,  as  that  the 
provisions  purchased  for  domestic  use  v/ere  wholesome,  or  that  the  article  con- 
tracted for  in  an  executory  contract,  and  which  the  purchaser  had  no  opportunity 
to  inspect,  should  be  saleable  as  such  in  the  market.  2.  Where  the  fraud  existed, 
as  if  the  seller,  knowing  the  article  to  be  unsound,  disguises  it,  or  represents  it  as 
sound. 

^  Parkinson  v.  Lee,  2  Easfs  Rep.  314.  Sands  &  Crump  v.  Taylor,  5  Johns. 
Rep.  395.  Bradford  v.  Manly,  13  Mass.  Rep.  139.  Wood  worth,  J.,  in  20  Johns. 
Rep.  204.  The  Oneida  Manufacturing  Society  v.  Lawrence,  4  Cowen's  Rep, 
440.  Andrews  v.  Kneeland,  6  Ibid.  354.  Gallaghar  v.  AVaring,  9  WendelVs 
Rep.  20.  Boorman  v.  Johnston,  12  Ibid.  566.  Waring  v.  Mason,  18  Ibid. 
425.  In  the  sale  of  an  article,  as  hemp,  in  bales,  it  is  held,  that  there  is  no 
implied  warranty  that  the  interior  shall  correspond  in  quality  with  the  exterior  of 
the  bales,  and  if  the  purchaser  is  at  liberty  to  open  the  bales  and  examine,  there 
is  no  sale  by  sample,  though  the  interior  does  not  correspond  with  the  external 
part.     Salisbury  v.  Stainer,  19  Wendell,  159. 
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are  extrinsic,  and  form  no  component  part  of  it,  though 
they  create  inducements  to  enter  into  the  contract,  or 
affect  the  price  of  the  article.  As  a  general  rule,  each 
party  is  bound  to  communicate  to  the  other,  his  know- 
ledge of  material  facts,  provided  he  knows  the  other  to 
be  ignorant  of  them,  and  they  be  not  open  and  naked,  or 
equally  within  the  reach  of  his  observation.'*  In  the  sale 
of  a  ship,  which  had  a  latent  defect  known  to  the  seller, 
and  which  the  buyer  could  iwt  by  any  attention  possibly 
discover,  the  seller  was  held  to  be  bound  to  disclose  it, 
and  the  concealment  was  justly  considered  to  be  a  breach 
of  honesty  and  good  faith.''  So,  if  one  party  suffers  the 
other  to  buy  an  article  under  a  delusion  created  by  his 
own  conduct,  it  will  be  deemed  fraudulent,  and  fatal  to 
the  contract ;  as  if  the  seller  produces  an  impression 
upon  the  mind  of  the  buyer,  by  his  acts,  that  he  is  pur- 
chasing a  picture  belonging  to  a  person  of  great  skill  in 
painting,  and  which  the  seller  knows  not  to  be  the  fact, 

and  yet  suffers  the  impression  to  remain,  though 
*4S3  *he  knows  it  materially  enhances  the  value  of  the 

picture  in  the  mind  of  the  buyer.'^  One  party  must 
not  practice  any  artifice  to  conceal  defects,  or  make  any 
representations  for  the  purpose  of  throwing  the  buyer  off 
his  guard.     The  same  principle  had  been  long  ago  de- 


'  The  rule  here  laid  down,  though  one  undoubtedlj'  of  moral  obligation,  is  per- 
haps too  broadly  stated,  to  be  sustained  by  the  practical  doctiine  of  the  courts. 
The  qualification  of  the  rule  is,  that  the  party  in  possession  of  the  facts  must  be 
under  some  special  obligation,  by  confidence  reposed,  or  otherwise,  to  communi- 
cate them  truly  and  fairly.      Vide  ittfra,  p.  484.  490. 

*"  Mellish  V.  Motteaux,  Peake's  Cases,  115.  This  case  was  afterwards  over- 
ruled by  Lord  EUenborough,  in  Baglehole  v.  Walters,  3  Camp.  Rep.  154,  and 
the  latter  decision  confirmed  in  Pickering  v.  Dowson,  4  Taunt.  Rep.  779  ;  but 
it  was  upon  another  point,  respecting  the  efiect  of  a  sale  ivitk  all  faults  ;  and 
the  principle  of  the  decision,  as  stated  in  the  text,  remains  unmoved.  The  same 
principle  was  urged  in  Southern  v.  Howe,  2  Rol.  Rep.  5,  and  it  was  stated,  that 
if  a  man  sells  wine,  knowing  it  to  be  corrupt,  an  action  of  deceit  lies  against  him, 
though  there  be  no  warranty. 

e  Hill  v.  Gray,  1  Starkie's  Rep.  352.    Pilmore  v.  Hood,  5  Bingham,  N.  C.  97. 
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clared  by  Lord  Hardwicke,  when  he  stated,*  that  if  a 
vendor,  knowing  of  an  incumbrance  upon  an  estate,  sells 
without  disclosing  the  fact,  and  with  knowledge  that  the 
purchaser  is  a  stranger  to  it,  and  under  representations 
inducing  him  to  buy,  he  acts  fraudulently,  and  violates 
integrity  and  fair  dealing.  The  inference  of  fraud  is 
easily  and  almost  inevitably  drawn,  when  there  is  a  sup- 
pression or  concealment  of  material  circumstances,  and 
one  of  the  contracting  parties  is  knowingly  suffered  to 
deal  under  a  delusion.  It  was  upon  this  ground  that 
Lord  Mansfield  must  have  considered,"^  that  selling  an 
unsound  article,  knowing  it  to  be  unsound,  for  a  sound 
price,  was  actionable.  It  is  equivalent  to  the  conceal- 
ment of  a  latent  defect ;  and  the  ground  of  action  is,  the 
deceit  practised  upon  the  buyer.*^  The  same  rule  applies 
to  the  case  where  a  party  pays  money  in  ignorance  of  cir- 
cumstances with  which  the  receiver  is  acquainted,  and 
does  not  disclose,  and  which,  if  disclosed,  would  have 
prevented  the  payment.  In  that  case,  the  parties  do  not 
deal  on  equal  terms,  and  the  money  is  held  to  be  unfairly 
obtained,  and  may  be  recovered  back.^  It  applies,  also, 
to  the  case  where  a  person  takes  a  guaranty  from  a  surety, 
and  conceals  from  him  facts  which  go  to  increase  his  risk, 
and  suffers  him  to  enter  into  the  contract  under  false  im- 


»  1  Vesetf,96.  ' 

^  Stuart  V.  Wilson,  Dong.  Rep.  18. 

'  Hough  V.  Evans,  4  M' Cord's  Hep.  169.  If  a  person  having  the  legal  title 
to  properly,  stands  by  and  acquiesces  in  the  sale  of  it  by  another  person  claiming, 
or  having  colour  of  title,  he  will  be  estopped  afterwards  in  asserting  his  title 
against  the  purchaser.  Qid  tacet,  consentire  videtur.  Qui  potest  et  debet 
vetare  jubet.  Wendell  v.  Van  Rensselaer,  1  Johnso7i's  Ch.  R.  354.  Storrs 
V.  Barker,  6  lb.  166.  Hobbs  v.  Norton,  1  Vern.  136.  2  Ch.  Ca.  123.  See 
also,  to  S.  P.  6  Co7m.  Rep.  212—214.  12  Serg.  4-  R.  23.  12  Vesey,  85. 
Irwin  V.  Morell,  Dudley's  Geo.  R.  72.  Skinner  v.  Stouse,  4  Missouri  R.  93, 
Pickard  v.  Sears,  6  Adolphus  Sj-  Ellis,  469.  Gregg  v.  Wells,  Theobald  ^ 
J5;6<^c?j  72.  East.  Term,  1839.  '- 

^  Martin  v.  Morgan,  1  Brad.  Sj-  Bing.  289.  '        ''    , 
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pressions.     Such  concealment  is  held  to  be  fraud,  and 

vitiates  the  contract.* 
*484       *The  writers  of  the  moral  law  hold  it  to  be  the 

duty  of  the  seller  to  disclose  the  defects  which  are 
within  his  knowledge.''  But  the  common  law  is  not  quite 
so  strict.  If  the  defects  in  the  article  sold  be  open  equally 
to  the  observation  of  both  parties,  the  law  does  not  require 
the  vendor  to  aid  and  assist  the  observation  of  the  ven- 
dee. Even  a  warranty  will  not  cover  defects  that  are 
plainly  the  objects  of  the  senses  f  though  if  the  vendor 
says  or  does  any  thing  whatever,  with  an  intention  to 
divert  the  eye,  or  obscure  the  observation  of  the  buyer, 
€ven  in  relation  to  open  defects,  he  would  be  guilty  of  an 
act  of  fraud.**     A  deduction  of  fraud  may  be  made,  not 


"  Pidcock  V.  Bishop,  3  Barnw.  <^  Cress.  605.  Maltby's  case,  cited  by  Lord 
Eldon,  in  1  Dow's  P.  C.  294.  Smith  v.  Bank  of  Scotland,  1  Ibid.  272.  In  the 
sense  of  a  court  of  equity  fraud  includes  all  acts,  omissions  and  concealments, 
which  involve  a  breach  of  either  legal  or  equitable  duty,  ti'ust  or  confidence  justly 
reposed,  and  are  injurious  to  another.  See  infra,  p.  561.  The  law  requires 
the  utmost  degree  of  good  faith  {uberrima  fides,)  in  transactions  betvi^een  parties 
standing  in  a  peculiar  relation,  or  fiduciary  character,  between  each  other;  as,  for 
instance,  in  the  relation  of  client  and  attorney,  physician  and  patient,  principal 
and  agent,  principal  and  surety,  guardian  and  ward,  trustee  and  cestui  que  trust, 
partners  and  part-owners.  Any  misrepresentation  or  concealment  of  any  mate- 
rial fact,  or  any  just  suspicion  of  artifice  or  undue  influence,  will  be  fatal  to  the 
validity  of  the  transaction  between  them,  especially  in  the  view  of  a  court  of 
equity.  The  principle  on  which  courts  of  equity  act  in  regard  to  cases  arising 
under  such  a  confidential  or  fiduciary  relation,  stands  (independent  of  any  ingre- 
dient of  deceit  or  imposition  which  is  usually  mixed  with  such  cases,)  upon  a 
motive  of  general  public  policy.  It  is  when  confidence  is  reposed  and  confidence 
abused  by  some  advantage  gained  by  means  of  the  relation.  Story's  Comm.  on 
Eq.  Jui-isprudence,  224.  304 — 323.  In  Dent  v.  Bennett,  7  Simons,  539,  the 
vice-chancellor  declared  an  agreeinent  between  a  medical  adviser  and  his 
patient  for  a  large  sum  to  be  paid  by  the  latter  after  his  death,  for  past  and  future 
services,  null  and  void.  It  was  held,  to  be  a  glaring  abuse  of  confidence,  and 
the  vice-chancellor  enforced  with  spirit  and  energy  the  doctrine,  that  wherever 
we  find  the  relation  of  employer  and  agent  existing  in  situations  in  which,  of 
necessity,  much  confidence  must  be  placed  by  the  employer  in  the  agent,  then  the 
case  arises  for  watchfulness  on  the  part  of  the  court,  that  the  confidence  shall 
not  be  abused. 

•>  Grotius,  b.  2.  c.  12.  s.  9.     Foley's  Moral  Philosophy,  b.  3.  ch.  7. 

«  Schuyler  v.  Russ,  2  Caines'  Rep.  202.     Dyer  v.  Hargrave,  10  Vesey,  507. 

<i  3  Blacks.  Com.  165.    2  Rol.  Rep.  5. 
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only  from  deceptive  assertions  and  false  representations, 
but  from  facts,  incidents,  and  circumstances,  which  may 
be  trivial  in  themselves,  but  decisive  evidence  in  the 
given  case  of  a  fraudulent  design.*  When,  however,  the 
means  of  information  relative  to  facts  and  circumstances 
affecting  the  value  of  the  commodity,  be  equally  accessi- 
ble to  both  parties,  and  neither  of  them  does  or  says  any 
thing  tending  to  impose  upon  the  other,  the  disclosure  of 
any  superior  knowledge  which  one  party  may  have  over 
the  other,  as  to  those  facts  and  circumstances,  is  not  re- 
quisite to  the  validity  of  a  contract.''  There  is  no  breach 
of  any  implied  confidence  that  one  party  will  not  profit 
by  his  superior  knowledge,  as  to  facts  and  circumstances 
open  to  the  observation  of  both  parties,  or  equally  within 
the  reach  of  their  ordinary  diligence ;  because  neither 
party  reposes  in  any  such  confidence,  unless  it  be  spe- 
cially tendered  or  required.  Each  one,  in  ordinary  cases, 
judges  for  himself,  and  relies  confidently,  and  perhaps 
presumptuously,  upon  the  suflBciency  of  his  own  know- 
ledge, skill  and  diligence.  The  common  law  affords 
to  every  one  *reasonable  protection  against  fraud  in  *48'5 
dealing ;  but  it  does  not  go  to  the  romantic  length 
of  giving  indemnity  against  the  consequences  of  indolence 
and  folly,  or  a  careless  indifference  to  the  ordinary  and 
accessible  means  of  information.  It  reconciles  the  claims 
of  convenience  with  the  duties  of  good  faith,  to  every  ex- 


*  If  the  party  intentionally  misrepresents  a  material  fact,  or  produces  a  false 
impression  by  words  or  acts,  in  order  to  mislead,  or  to  obtain  an  undue  advantage, 
it  is  a  case  of  manifest  fraud.  Stori/'s  Comm.  on  Eq.  Jurisprudence,  201.  But 
in  order  to  afford  relief,  the  misrepresentation  must  be  of  something  material, 
constituting  an  inducement  or  motive  to  the  other  party,  and  on  which  he  placed 
trust  and  confidence,  and  was  actually  mislead  to  his  injury.     Ibid.  204,  205. 

''  Laidlaw  v.  Organ,  2  Wheaton,  178.  A  more  stern  rule  of  morality  and 
law  respecting  the  duty  of  disclosure  of  information  which  would  materially 
affect  the  price,  is  laid  down  in  Frazer  v.  Gervais,  1  Walker's  Miss.  R.  72,  and 
it  overrules,  as  far  as  the  authority  of  the  case  can  go,  the  decision  in  Laidlaw  v. 
Organ. 
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tent  compatible  with  the  interests  of  commerce.  This  it 
does  by  requiring  the  purchaser  to  apply  his  attention  to 
those  particulars  which  may  be  supposed  within  the  reach 
of  his  observation  and  judgment;  and  the  vendor  to  com- 
municate those  particulars  and  defects  which  cannot  be 
supposed  to  be  immediately  within  the  reach  of  such  at- 
tention. If  the  purchaser  be  wanting  of  attention  to  these 
points,  where  attention  would  have  been  sufficient  to  pro- 
tect him  from  surprise  or  imposition,  the  maxim  caveat 
emptor  ought  to  apply.  Even  against  this  maxim  he  may 
provide,  by  requiring  the  vendor  to  warrant  that  which 
the  law  would  not  imply  to  be  warranted  ;  and  if  the 
vendor  be  wanting  in  good  faith,  Jides  servanda  is  a  rule 
equally  enforced  at  law  and  in  equity.^ 

A  mere  false  assertion  of  value,  when  no  warranty  is 
intended,  is  no  ground  of  relief  to  a  purchaser,  because 
the  assertion  is  a  matter  of  opinion,  which  does  not  imply 
knowledge,  and  in  which  men  may  differ.  Every  per- 
son reposes  at  his  peril  in  the  opinion  of  others,  when  he 
has  equal  opportunity  to  form  and  exercise  his  own  judg- 
ment, simplex  commendatio  non  obligat.^  If  the  seller  re- 
presents what  he  himself  believes  as  to  the  qualities  or 
value  of  an  article,  and  leaves  the  determination  to  the 
judgment  of  the  buyer,  there  is  no  fraud  or  warranty  in 
the  case.'^  An  assertion  respecting  the  article  sold,  must 
be  positive  and  unequivocal,  and  one  on  which  the  buyer 
places  reliance,  in  order  to  amount  to  a  warranty ;  and  if 
the  vendee  has  an  opportunity  of  examining  the  arti- 
*4:86  cle,  the  vendor  is  not  answerable  *for  any  latent  de- 
fect, without  there  be  fraud,  or  an  express  warranty, 


1  Fonb.  Tr.  of  Equity,  371,  372. 


"     1  I'unu.    ±  I  ■  UJ    ^u^l>^ly<- y  1  "•  i,  "•  "• 

>>  Harvey  v.  Young,  Yelv.  Rep.  21.  Bailey  v.  Merrell,  2  Bulst.  Rep.  94. 
Cro.  Jac.  386.  Davis  v.  Meeker,  5  Johns.  Rep.  354.  Marshall  v.  Peck, 
1  Dana's  Ken.  Rep.  611. 

"^  Jendwine  v.  Slade,  2  Esp.  Rep.  572. 
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or  such  a  direct  representation  as  is  tantamount  to  it.* 
The  cases  have  gone  so  far  as  to  hold,  that  if  the  seller 
should  even  falsely  affirm,  that  a  particular  sum' had  been 
bid  by  others  for  the  property,  by  which  means  the  pur- 
chaser was  induced  to  buy,  and  was  deceived  as  to  the 
value,  no  relief  was  to  be  afforded  ;  for  the  buyer  should 
have  informed  himself  from  proper  sources  of  the  value, 
and  it  was  his  own  folly,  to  repose  on  such  assertions, 
made  by  a  person  whose  interest  might  so  readily 
prompt  him  to  invest  the  propert}^  with  exaggerated  value. 
Emptor  emit  quam  minima  potest;  venditor  vendit  quam 
maxima  potest.^ 

The  same  principle  was  laid  down  in  a  late  case  in  the 
K.  B.,  where  it  was  held,'=  that  a  false  representation  by 
the  buyer  in  a  matter  merely  gratis  dictim,  in  respect  to 
which  the  buyer  was  under  no  legal  pledge  or  obligation 
to  the  seller  for  the  precise  accuracy  of  his  statement, 
and  upon  which  it  was  the  seller's  own  indiscre- 
tion to  rely,  was  *no  ground  of  action.  There  was  *4S7 
no  recognised  principle  of  law  which  rendered  a 
party  legally  bound  to  allege  truly,  if  he  stated  at  all,  the 


»  The  Oneida  Manufacturing  Society  v.  Lawrence,  4  Co-teen's  Rep.  440. 

b  1  Rol.  Abr.  l&l.  pi.  16.  In  the  case  of  Leakins  v.  Clissel,  1  Sid.  Rep. 
146.  1  Lev.  Rep.  102,  the  same  law  was  declared ;  but  a  distinction  was  there 
taken  between  the  false  assertion  touching  the  value  of  the  property,  and  touch- 
ing the  rate  of  the  previous  rent;  for  the  rent  was  of  a  matter  of  fact  resting  in 
the  private  knowledge  of  the  landlord  and  his  tenants,  and  the  tenants  might 
refuse  to  inform  tlie  purchaser,  or  combine  with  the  landlord  to  mislead  him. 
The  court,  in  Lysney  v.  Selby,  2  Lord.  Raym.,  1118,  followed  the  decision  in 
Leakins  v.  Clissel,  though  they  considered  it  to  be  questionable  ;  and  the  distinc- 
tion seems  to  have  been  essentially  disregarded  in  the  Scotch  case  of  Kinaird  v. 
Lord  Dean,  cited  by  Mr.  Sugden,  from  1  Coll.  of  Decis.  332.  The  doctrine  in 
the  case  of  Rolle  was  recently  adopted  by  the  chief  justice  of  Maine,  in  the  case 
of  Cross  V.  Peters,  1  Greenleafs  Rep.  389  ;  and  by  the  chief  justice  of  North 
Carolina,  in  the  case  of  Fagan  v.  Newson,  1  Badg.  4"  Dev.  22.  But  in  Bow- 
ring  V.  Stevens,  2  Carr.  Sf  Payne,  337,  on  the  sale  of  the  lease  of  a  public 
house,  the  seller  falsely  represented  that  his  returns  averaged  so  much  a  month  J 
and  it  was  held  that  an  action  lay  for  the  deceit. 

c  Vernon  v.  Keys,  12  East's  Rep.  632.  '  ' 

Vol.  II.  80 
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motives  and  inducements  to  the  purchase,  or  the  chances 
of  sale  to  the  seller.  The  true  rule  was  stated  to  be, 
that  the  seller  was  liable  to  an  action  of  deceit,  if  he 
fraudulently  misrepresent  the  quality  of  the  thing  sold, 
in  some  particulars  which  the  buyer  has  not  equal  means 
of  knowledge  with  himself;^  or  if  he  do  so  in  such  a 
manner  as  to  induce  the  buyer  to  forbear  making  the 
inquiries,  which,  for  his  own  security  and  advantage,  he 
would  otherwise  have  made.'' 

The  rule  in  equity  is  more  rigid  on  this  subject  than  it 
is  at  law.  Lord  Hardwicke  held,'=  that  where  the  seller 
had  falsely  affirmed  a  farm  to  have  been  valued  by  two 
persons  at  a  certain  price,  and  that  assertion  had  induced 
the  purchaser  to  contract,  it  was  such  a  misrepresenta- 
tion as  would  induce  a  court  of  equity  to  withhold  a 
decree  for  a  specific  performance.  But  there  is  a  settled 
distinction  in  equity  between  enforcing  specifically  and 
rescinding  a  contract ;  and  an  agreement  may  not  be 
entitled  to  be  enforced,  and  yet  not  be  so  objectionable 
as  to  call  for  the  exercise  of  equity  jurisdiction  to  re- 
scind it.  It  does  not  follow  that  a  contract  of  sale  is 
void  in  law,  merely  because  equity  will  not  decree  a 
specific  performance.'^ 


■  A  false  representation  in  a  contract  for  the  sale  of  fixtures  and  fittings  of  a 
public  house  as  to  the  amount  of  business  attached  to  the  house,  has  been  held 
sufficient  to  avoid  the  contract.     Hutchinson  v.  Morley,  7  Scott,  341. 

t'  It  is  settled  that  a  material  misrepresention  of  a  fact  by  mistake,  and  upon 
which  the  other  party  is  induced  to  act,  is  a  ground  for  relief  in  equity,  equally  as 
if  it  had  been  a  wilful  and  false  assertion,  for  it  operates  with  equal  injury. 
Pearson  v.  Morgan,  3  Bro.  388.  M'Ferran  v.  Taylor,  3  Crunch,  270.  Rosevelt 
V.  Fulton,  2  Cowen,  134.     Lewis  v.  M'Lemore,  10  Yerger,  206. 

•  Buxton  V.  Lister,  3  Atk.  Rep.  386. 

<*  Seymour  v.  Delancey,  6  Johns.  Ch.  Rep.  222 .  The  cases  on  this  point  are 
there  collected  and  reviewed.  Though  the  decision  in  that  case  was  afterwards 
reversed  in  the  court  of  errors,  the  general  doctrines  in  it  were  not  affected,  but 
admitted.  Inadequacy  of  price  is  of  itself  a  sufficient  ground  of  defence  to  a 
bill  in  equity  by  a  purchaser,  for  a  specific  performance,  when  the  party  contract^ 
ing  to  sell,  was  an  expectant  heir.  Peacock  v.  Evans,  16  Vesey,  512.  Ryle  v. 
Brown.  13  Price's  Exc.  Rep.  758.     On  the  other  hapd,  a  court  of  equity  will 
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An  action  will  lie  against  a  person  not  interested  in  the 
property,  for  making  a  false  and  fraudulent  representa- 


rescind  a  contract  for  the  sale  of  land  when  the  intrinsic  nature  and  subject  of  the 
bargain  itself,  or  the  attending  circumstances,  are  clearly  indicative  of  fraud. 
King  V.  Cohorn,  6  Yerger's  Term.  Rep.  75.  So,  a  bill  for  the  rescission  of  a 
contract  for  the  purchase  of  land  will  be  sustained,  if  the  defendant  fails  at  the 
hearing  to  show  that  he  is  then  able  to  give  a  good  title,  or  to  give  possession. 
"Williams  v.  Carter,  3  Dana's  Ken.  R.  199.  Seamore  v.  Harlan,  Ibid.  412. 
In  the  case  of  King  v.  Hamilton,  4  Peters'  U.  S.  Rep.  311,  it  was  adjudged, 
that  the  equity  power  of  decreeing  a  specific  performance  of  contracts,  was  to  be 
exercised  in  sound  discretion,  and  with  an  eye  to  the  substantial  justice  of  the 
case,  and  never  when  the  exercise  of  it  would  be  inequitable  and  unjust. 

The  general  rule  is,  that  a  court  of  chancery  will  not  decree  a  specific  per- 
formance of  an  agreement  for   the  sale  and  purchase  of  stock  or  of  chattels. 
But  there  are  so  many  exceptions  and  qualifications  attending  the  rule,  that  its 
force  is  greatly  impaired,  and  the  more  recent  and  better  authority  would  seem 
to  be,  that  when  justice  requires  it,  chancery  will,  in  such  cases,  decree  a  specific 
performance.      For  the  general  rule,  see  Cudd  v.  Rutter,   1   P.    Wins.  570. 
5  Viner's  Rep.  538.     Cupper  v.   Harris,  Bunb.  Rep.  135.     Dorson  v.  West- 
brook,  5  Viner's  Rep.  540.     Nutburn  v.  Thornton,  10  Vesey,  159.     For  excep- 
tions to  it,  and  in  favour  of  specific  performance,  see  Colt  v.  Netterville,  2  P. 
Wms.  304.     Duke  of  Somerset  v.  Cookson,  Id.  390.     Buxton  v.  Lister,  3  Atk. 
Rep.  383.     Taylor  v.   Neville,  Ibid.  384.     Lord  Eldon,  in  Lady  Arundell  v. 
Phipps,  10  Vesey,  148.     Wright  v.  Bell,  5  Price's  Exc.  Rep.  325.     Adderley 
V.  Dixon,  1  Simons  ^  Stuart,  607.     Wiltry  v.  Cottle,  1  Ibid.  174.     The  true 
principle  in  equity  is,  that  specific  performance  of  an  agreement  relating  to 
chattels,  ought  to  be  decreed,  when  equity  and  conscience  require  it,  as  in  the 
case  of  pictures  and  other  things  of  pecuHar  value  and  attachment,  and  when  the 
remedy  by  action  at  law  for  damages  would  be  inadequate,  and  no  competent 
•     and  just  relief  could  otherwise  be  aftbrded.     MUford  on  Pleadings  in  Chan- 
cery, 168,  edit.  N.  Y.  1833.     Story's  Comm.  on  Eq.  Jurisprudeiice,  vol.  ii.  18. 
26—48,  where  the  English  chancery  cases  on  the  subject,  are  critically  examined. 
In  Sarter  v.  Gorden,  domestic  slaves  luought  up  in  the  family  are  declared  to 
come  within  the  reason  of  the  exception.     2  Hill's  S.  C.  Ch.  Rep.  126,  127. 
As  to  the  specific  performance  of  contracts  for  the  sale  of  lands,  see  supra,  p. 
470—476,  and  more  particularly,  infra,  vol.  iv.  p.  451.     With  respect  to  con- 
tracts  entered  into  for  fraudulent  or  illegal  purposes,  the  law  refuses  its  aid  to 
enable  either  party  to  disturb  such  parts  of  it  as  have  been  executed,  and  as 
to  such  parts  as  remain  executory,  it  leaves  the  parties  where  it  finds  them. 
NelHs  V.  Clark,  20  Wendell,  24. 

The  case  of  marine  insurance  is  difterent  from  the  ordinary  contract  of  sale, 
and  rests  on  a  different  principle.  The  parties  do  not  deal  in  that  instance  on  the 
presumption  of  equal  knowledge  and  vigilance  as  to  the  subject  matter  of  the 
contract,  and  hence  a  difterent  rule  of  law  prevails.  The  insurer  is  essentially 
passive,  and  is  known  to  act,  and  professes  to  act,  upon  the  information  of  the 
assured.  In  an  insurance  contract,  the  special  facts,  as  Lord  Mansfield  has  oh- 
served,  (Carter  v.  Boehm,  3  Burr.  Rep.  1905,)  upon  which  the  contingent  chance 
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tion  to  the  seller,  whereby  he  sustained  damage  by  trust- 
ing the  purchaser  on  the  credit  of  such  misrepresentation.* 
This  principle  was  first  established  in  England,  after 
great  discussion  and  opposition,  in  the  case  of  Pasley  v. 
Freeman  ;^  and  though  that  case  met  with  powerful  re- 
sistance, it  has  been  repeatedly  recognized,  and  the  doc- 
trine of  it  is  now  well  settled,  both  in  the  English  and 


is  to  be  computed,  lie  most  commonly  in  the  knowledge  of  the  insured  only. 
"  The  underwrUer  trusts  to  his  representatioii"  and  proceeds  upon  confidence 
that  he  does  not  keep  back  any  circumstance  in  his  knowledge.  Lindenau  v. 
Desborough,  8  Barnw.  4'  C-i'ess.  386.  Though  the  suppression  should  happen 
through  mistake,  without  any  fraudulent  intention,  the  policy  is  void.  The  con- 
tract of  insurance  is  formed  upon  principles  peculiar  to  itself;  and  the  common 
law  maxim  of  caveat  emptor  has  no  application,  and  professes  to  have  none. 
So,  in  the  case  of  work  done  and  articles  made  by  a  mechanic,  the  buyer  pro- 
fesses to  repose  upon  the  superior  knowledge  and  skill  of  the  mechanic  in  his 
trade,  and  to  know  nothing  of  the  mystery  of  the  art ;  and  if  the  latter  does  rot 
furnish  his  work  done  in  a  workmanlike  manner,  he  is  guilty  of  a  breach  of  an 
implied  contract ;  spondet  peritiam  artis.  Jones  v.  Bright,  cited  in  1  Dawson 
t^  Lloyd,  304.  The  reason  of  the  distinction  between  these  cases  and  the  ordi- 
nary contract  of  sale,  is  very  apparent;  and  the  common  law  has  carried  the  doc- 
trine of  disclosures  by  each  party  in  the  formation  of  the  contract  of  sale,  to 
every  reasonable  and  practicable  extent  that  is  consistent  with  the  interests  of 
society.  The  maxim  of  caveat  emptor,  and  that  other  maxim,  vigilantibus  et 
noil  dormientibus  jura  subveniunt,  when  discreetly  applied,  as  in  the  English 
law,  are  replete  with  sound  and  practical  wisdom. 

a  Upton  v.  Vail,  6  Johns.  Rep.  181.  Beau  v.  Herrick,  3  Fairfield,  262.  In 
the  case  in  6  Johns.  Rep.,  the  doctrine  of  the  case  of  Pasley  v.  Freeman,  was  re- 
cognized, discussed,  and  settled,  in  the  supreme  court  of  New-York.  It  was 
again  recognized,  discussed,  and  settled,  in  Gallagher  v.  Brunei,  6  Coweri's  Rep. 
346  ;  and  once  more  recognized,  discussed,  and  settled,  in  Benton  v.  Pratt,  2 
WendelVs  Rep.  385  ;  and  again,  and  very  elaborately  and  powerfully  enforced, 
in  Allen  v.  Addington,  7  WendelVs  Rep.  1.  S.  C.  11  Ibid.  374.  This  is  a 
striking  sample  of  what  are  termed  the  homonymice  of  the  civil  law.  But  the 
statute  of  9  Geo.  IV.  ch.  14,  commonly  called  Lord  Tenterden's  act,  has  done 
away  the  application  of  the  doctrine  of  Pasley  v.  Freeman  to  English  cases. 
That  act  extends  the  statute  of  frauds,  by  requiring  a  memorandum  in  writing 
signed  by  the  party  to  be  charged,  of  representations  of  another's  character  and 
abihty,  with  a  view  to  credit  to  be  given  him.  It  equally  applies  to  cases  of  ver- 
bal acknowledgments  of  debts  barred  by  the  statutes  of  limitations ;  and  it  won- 
derfully relieves  the  courts,  the  profession,  and  the  country,  from  the  evils  of 
fluctuating  and  contradictory  decisions.  These  provisions  of  the  EngUsh  statute 
were  adopted  in  the  Massachusetts  Revised  Statutes  for  1835. 
>>  3  Term  Rep.  51. 
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American  jurisprudence.''     The  principle  is,  that  fraud, 
accompanied  witli  damage,  is  a  good  cause  of  ac- 
tion ;^  and  the  sohdity  of  the  principle  was  *felt  *490 
and  acknowledged  by  the  writers  on  the  civil  law.*^ 
Misrepresentation,  without  design,  is  not  sufficient  for  an 
action.     But,  if  recommendation  of  a  purchaser,  as  of 
good  credit,  to  the  seller,  be  made  in  bad  faith,  and  with 
knowledge  that  he  was  not  of  good  credit,  and  the  seller 
sustains   damage  thereby,  the  person  who  made  the  re- 
presentation, is  bound  to  indemnify  the  seller.*^     It  is  a 
very  old  head  of  equity,  said  Lord  Eldon,''  that  if  a  re- 
presentation be  made  to  another  person,  going  to  deal  in 
a  matter  of  interest  upon  the  faith  of  that  representation, 
the  former  must  make  the  representation  good  if  he  knew 
it  to  be  false. 

Lord  Thurlow,  in  Fox  v.  MacJcreth/  allowed  of  much 
latitude  of  concealment  on  the  part  of  the  purchaser.  The 
latter,  according  to  his  opinion,  would  not  be  bound,  in 
negotiating  for  the  purchase  of  an  estate,  to  disclose  to 
the  seller  his  knowledge  of  the  existence  of  a  mine  on  the 


a  Eyre  v.  Dunsford,  1  East's  Rep.  318.  Haycraft  v.  Creasy,  2  Ibid.  92. 
Carr,  ex  parte,  3  Ves.  i^-  Bea.  110.  Harner  v.  Alexander,  5  Bos.  S^' Pull.  241. 
Wise  V.  Wilcox,  1  Day's  Rep.  22.  Russell  v.  Clark,  7  Cranch's  Rep.  92, 
Munro  v.  Gardner,  1  M.  Con.  Rep.  S.  C.  328.  Hart  v.  Tallmadge,  2  Day's  Rep. 
381.     Patten  v.  Gurney,  17  Mass.  Rev.  182. 

''  Fraud  without  damage,  or  damage  without  fraud,  says  Croke,  J.,  in  3  Bul- 
sirode's  Rep.  95,  gives  no  cause  of  action  ;  but  where  these  two  do  concur  and 
meet  together,  there  an  action  lieth.  By  fraud,  Le  Blanc,  J.,  said,  in  2  East's 
Rep.  103,  he  understood  an  intention  to  deceive,  whether  from  an  expectation  of 
advantage  to  the  party  himself,  or  from  ill-will  towards  the  other.  Both  of  these 
propositions  contain  true  doctrine  on  the  point.  If  the  false  representation  be 
made,  knowing  it  to  be  false,  and  injury  follows,  the  law  infers  a  fraurlulent  in- 
tent, and  the  person  who  makes  it  is  responsible  for  the  consequences.  TindaJ, 
Ch.  J,  in  Foster  v.  Charles,  6  Bingham,  396.  7  lb.  105.  This  appears  to  be 
the  sound  doctrine  and  the  wholesome  discipline  of  the  law  on  the  point. 

•^  Dig.  50.  17.47. 

^  Pothier,  Traite  dii  Contrat  de  Mandat.  art.  21. 

«  Evans  v.  Bicknell,  6  Vesey,  182. 

•"  2  Bro.  C.  C.  420.  Lord  Eldon  to  the  same  point,  iu  Turner  v.  Harvey, 
Jacob's  Rep.  178. 
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land,  of  which  he  knew  the  seller  was  ignorant.  If  the 
estate  was  purchased  for  a  price  of  which  the  mine 
formed  no  ingredient,  he  held,  that  a  court  of  equity  could 
not  set  aside  the  sale,  because  there  was  no  fraud  in  the 
case,  and  the  rule  of  nice  honour  must  not  be  drawn  so 
strictly  as  to  affect  the  general  transactions  of  mankind. 
From  this  and  other  cases  it  would  appear,  that  human 
laws  are  not  so  perfect  as  the  dictates  of  conscience,  and 
the  sphere  of  morality  is  more  enlarged  than  the  limits  of 
civil  jurisdiction.  There  are  many  duties  that  belong  to 
the  class  of  imperfect  obligations,  which  are  binding  on 
conscience,  but  which  human  laws  do  not,  and  cannot 
undertake  directly  to  enforce.  But  when  the  aid  of  a 
court  of  equity  is  sought,  to  carry  into  execution  such  a 
contract,  then  the  principles  of  ethics  have  a  more  exten- 
sive sway;  and  a  purchase,  made  with  such  a  reserva- 
tion of  superior  knowledge,  would  be  of  too  sharp  a  cha- 
racter to  be  aided  and  forwarded  in  its  execution  by  the 
powers  of  the  court  of  chancery.^  In  Turner  v.  Harvey^ 
relief  was  given  in  equity  against  a  contract,  where  the 
purchaser  knew  that  the  vendors  (who  were  assignees  of 
a  bankrupt)  were  ignorant  of  a  circumstance  considera- 
bly increasing  the  value  of  the  property.  And  while  it 
was  admitted  to  be  the  general  rule  that  the  purchaser 
was  not  bound  to  give  the  vendor  information  as  to  the 
value  of  the  property,  yet  it  was  said  that  venj  little  was 
sufficient  to  affect  the  application  of  the  principle,  as  if  a 
single  word  be  dropped  tending  to  mislead  the  vendor. 
And  though  there  be  cases  in  which  a  contract  improvi- 
dently  entered  into  by  a  trustee  will  not  be  cancelled  by 
the  court,  yet  they  will  not  lend  the  aid  of  the  court  to 
execute  it.  But  if  a  person  stands  in  the  relation  of  trus- 
tee, or  qua  trustee  to  another,  as  agent,  factor,  steward, 


a  Pai-ker  v.  Grant,  1  Johns.  Ch.  Rep.  630. 
b  1  Jacob's  Rep.  169. 
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attorney,  or  the  like,  if  he  would  purchase  of  his  princi- 
pal or  employer,  any  property  committed  to  his  care,  he 
must  deal  with  the  utmost  fairness,  and  conceal  nothing 
within  his  own  knowledge  which  may  affect  the  price  or 
value ;  and  if  he  does,  the  bargain  may  be  set  aside.^ 
Bargains  between  trustee  and  cestui  que  trust  are  viewed 
with  great  jealousy,  and  they  will  not  be  sustained,  unless 
under  very  unexceptionable  circumstances.''  It  is  a  rule 
in  equity,*^  that  all  the  material  facts  must  be  known 
to  both  *parties,  to  render  the  agreement  fair  and  *491 
just  in  all  its  parts  ;  and  it  is  against  all  the  princi- 
ples of  equity,  that  one  party,  knowing  a  material  ingre- 
dient in  an  agreement,  should  be  permitted  to  suppress 
it,  and  still  call  for  a  specific  performance. 

Pothier^  contends,  that  good  faith  and  justice  require 
that  neither  party  to  the  contract  of  sale  should  conceal 
facts  within  his  own  knowledge,  which  the  other  has  no 
means  at  the  time  of  knowing,  if  the  facts  would  mate- 
rially affect  the  value  of  the  commodity.  But  he  con- 
cludes, in  conformity  with  the  doctrine  of  Lord  Thurlow, 
that  though  misrepresentation  or  fraud  will  invalidate  the 
contract  of  sale,  the  mere  concealment  of  material  know- 
ledge which  the  one  party  has  touching  the  things  sold, 
and  which  the  other  does  not  possess,  may  affect  the 
conscience,  but  will  not  destroy  the  contract ;  for  that 
would  unduly  restrict  the  freedom  of  commerce  ;  and 
parties  must,  at  their  own  risk,  inform  themselves  of  the 
value  of  the  commodities  they  deal  in.^  He  refers  to  the 
rules  of  morality  laid  down  by  Cicero ;  and  he  justly  con- 


»  Farnam  V.  Brooks,  9  Pick.  Rep.  212. 

•>  Fox  V.  Mackieth,  2  Bro.  C.  C.  400.  Coles  v.  Thecothick,  9  Vesey,  246. 
Dunbar  V.  Tredennick,  2  Ball  Sf  Beatty,  314.  Boyd  v.  Hawkins,  2  Bad.  Sc  Dev. 
Eq.  Cases,  207—211.  215.     See,  also,  iiifra,  vol.  4.  p.  433. 

<=  Ellard  v.  Lord  Llandaff,  1  Ball  Sf  Beatty,  251.  Buxton  v.  Lyster,  3  Atk. 
Rep.  383. 

^  TraiieduContratdeVente,n.2ZZ—2il.  ■    ' 

«  Pothier,  Ibid.  No.  298.  -  ...  •   •     " 


*- 
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siders  some  of  them  as  .being  of  too  severe  and  elevated 
a  character  for  practical  application,  or  the  cognizance  of 
human  tribunals.^  The  general  rule  on  this  subject 
(though  it  has  its  exceptions,  like  other  general  rules)  is, 
that  ignorance  of  the  law,  with  a  full  knowledge  of  the 
facts,  furnishes  no  ground,  either  in  law  or  equity,  to  re- 
scind agreements,  or  reclaim  money  paid,  or  set  aside 
solemn  acts  of  the  parties.''     Another  rule  of  equal  vali- 


■  Cicero,  de  Officiis,  lib.  3.  sec.  12 — 17,  states  the  case  of  a  corn  merchant  of 
Alexandria  a.rriving  at  Rhodes  in  a  time  of  great  scarcity,  with  a  cargo  of  grain, 
and  with  knowledge  that  a  number  of  other  vessels,  with  similar  cargoes,  had 
already  sailed  from  Alexandria  for  Rhodes,  and  whom  he  had  passed  on  the  voy- 
age. He  then  puts  the  question,  whether  the  Alexandrine  merchant  was  bound  in 
conscience  to  inform  the  buyers  of  that  fact,  or  to  keep  silence,  and  sell  his  wheat 
for  an  extravagant  price  ;  and  he  answers  it  by  saying,  that,  in  his  opinion,  good 
faith  would  require  of  a  just  and  candid  man,  a  frank  disclosure  of  the  fact.  Ad 
Jidem  bonam  statuit  pertinere  notum  esse  emptori  vitium  qvod  nosset  venditor. 
Ratio postulat  ne  quid  insidiose,  ne  quid  simulate.  Grotius,  (b.2.  c.  12.  sec.  9.) 
and  Puftendorf,  {Droit  de  la  Nature,  liv.  5.  c.  3.  sec.  4,)  as  well  as  Pothier  and 
others,  dissent  from  the  opinion  of  Cicero,  and  hold  that  the  one  party  is  only  bound 
not  to  suffer  the  other  to  be  deceived  as  to  circumstances  relating  intrinsically  to 
the  substance  of  the  article  sold.  Rutherford,  on  the  other  hand,  in  his  Institutes, 
vol.  i.  p.  226,  coincides  with  Cicero  as  to  the  case  of  the  merchant  at  Rhodes, 
and  disagrees  with  Grotius,  on  whom  he  comments.  It  is  a  little  singular,  how- 
ever, that  some  of  the  best  ethical  writers  under  the  Christian  dispensation,  should 
complain  of  the  moral  lessons  of  Cicero,  as  being  too  austere  in  their  texture,  and 
too  sublime  in  speculation,  for  actual  use.  There  is  not,  indeed,  a  passage  in  all 
Greek  and  Roman  antiquity,  equal  in  moral  dignity  and  grandeur,  to  that  in 
which  Cicero  lays  it  down  as  a  fixed  principle,  that  we  ought  to  do  nothing  that 
is  avaricious,  nothing  that  is  dishonest,  nothing  that  is  lascivious,  even  though  we 
could  escape  the  observation  of  gods  and  men.  {De  Off.  3.  8.)  How  must  the 
accomplished  author,  even  of  so  exalted  a  sentiment,  have  been  struck  with  awe, 
humihation,  and  reverence,  if  he  had  known  that  there  then  existed  in  the  pro- 
vince of  Judea,  the  records  of  sublimer  doctrines;  in  which  were  taught  the  ex- 
istence, the  unity,  the  power,  the  wisdom,  the  justice,  the  benevolence,  and  all- 
pervading  presence  of  that  high  and  lofty  One  that  inkabiteth  eternity,  and 
searcheth  all  hearts,  and  understandeth  all  the  imaginations  of  the  thoughts 
of  the  childreit  of  men. 

b  Doctor  4-  Student,  dial.  2.  ch.  46.  Bilbie  v.  Lumley,  2  East,  469.  Shot- 
well  V.  Murray,  1  Johns.  Ch.  Rep.  512.  Lyon  v.  Richmond,  2  Ibid.  p.  51.  60. 
Storrs  V.  Barker,  6  Ibid.  166.  Brisbane  v.  Dacres,  5  Taunt.  Rep.  143. 
Milnes  v.  Duncan,  6  Barnw.  S,-  Cress.  671.  Goodman  v.  SajTes,  2  Jack.  <f" 
Walk.  262,  263.  Story's  Comm.  on  Eq.  Junsprudence,  129.  151.  Marshall 
V.  CoUett,  1  Younge  Sf  Coll.,  238.  Rankin  v.  Mortimere,  7  Watts,  372. 
Norton  v.  Marden,  3  Shepley's  R.  45.     In  Underwood  v.  Brockman,  4  Da7ia, 
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dity  is,  that  acts  done,  and  contracts  made,  under  mis- 
take or  ignorance  of  a  material  fact,  are  voidable  and  re- 


314 — 318,  the  court  of  appeals  in  Kentucky,  ably  and  fairly  discussed  the  ques- 
tion, whether  relief  ought  to  be  granted  on  a  contract  made  with  full  knovvledge 
of  all  the  facts,  but  through  mistake  as  to  the  law,  and  the  conclusion  was,  that 
relief  might  be  granted,  when  the  contract  was  entered  into  in  consideration  of  a 
mistaken  belief  of  a  legal  liability.  But  the  court  said,  that  a  fair  compromise 
would  not  be  disturbed  on  account  of  any  mistake  as  to  the  law  of  the  case.  On 
the  other  hand,  in  Cadaval  v.  Collins,  4  Adolp.  4'  Ellis,  858,  and  in  Clark  v. 
Dutcher,  9  Cowen,  674,  it  was  declared  that  money  paid  bona  Jide  and  with 
full  knowledge  of  the  fact,  cannot  be  recovered  back,  though  there  was  no  debt, 
and  that  the  case  of  Marriott  v.  Hampton,  7  Term,  269,  was  rightfully  de- 
cided where  it  was  held,  that  money  recovered  by  due  process  of  law,  without 
fraud  or  undue  compulsion,  ought  not  to  be  recovered  back.  The  text  of  the 
Roman  law  contained  propositions  seemingly  contradictory  on  the  point,  whether 
a  payment  of  money  made  under  a  mistake  of  the  law  could  be  reclaimed.  See 
Dig.  22.  6.  1.  7,  8,  and  Code,  1.  18.  10.  Vinnius  &  D'Aguesseau,  contended 
that  the  money  might  be  recovered  back,  unless  the  person  making  the  payment 
was  under  a  natural  or  moral  obligation  to  make  it.  Voet  and  Pothier  were  of  a 
contrary  opinion,  and  the  French  civil  code  followed  the  former  authorities,  and 
made  no  distinction  whether  it  be  error  of  law  or  of  fact.  The  question  has 
become  exceedingly  perplexed  by  contradictory  opinions  and  decisions.  In 
Burgh's  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  iii.  727 — 72'.), 
there  is  a  re\aew  of  the  authorities  in  the  civil  and  English  law  on  the  question. 
An  able  writer  in  the  American  Jurist  for  April  and  July,  1840,  has  also  ex- 
amined very  critically,  and  at  large,  all  the  cases,  decisions,  and  dicta,  and  he  con- 
cludes that  there  is  no  solid  ground  for  the  distinction  between  mistakes  of  law 
and  mistakes  of  fact,  as  to  the  right  to  rehef,  and  that  the  preponderance  of  au- 
thority is  unequivocally  on  that  side.  It  would  be  inadmissible  in  a  work  so  gene- 
ral and  comprehensive  as  the  present  one,  to  enter  into  the  discussion.  I  have 
no  doubt  that  injustice  may  sometimes  result  from  a  strict  adherence  to  the  rule 
refusing  relief  where  the  contract  is  founded  on  a  mistake  in  law.  But  I  incline 
to  the  opinion  that  true  policy  dictates  that  we  take  the  law  according  to  vi'hat  I 
understand  to  be  the  more  prevalent  doctrine  in  the  English  and  American  courts; 
and  that  the  contracts  and  acts  of  competent  parties,  when  free  from  fraud  of 
every  kind,  and  made  or  done  with  full  knowledge  of  all  the  facts,  ought  not  to 
be  disturbed  on  the  allegation  of  ignorance  of  the  law.  It  strikes  my  mind  that 
such  investigations  as  the  relaxation  of  the  rule  would  lead  to,  must  be  hazardous 
to  the  conscience  and  pernicious  as  precedents.  In  the  Spanish  law  the  rule  is 
explicitly  laid  down  that  what  is  paid  through  ignorance  of  law  cannot  be  i-e- 
covered  back,  because,  says  the  text, we  are  all  obliged  to  know  the  laws  of  the 
kingdom ;  though  payments  through  error,  mistake,  or  ignorance  of  facts  of  what 
was  not  due,  may  be  recovered  back.  Institutes  of  the  Civil  Laio  of  Spain, 
by  Aso  &  Manuel,  b.  2.  tit.  11.  ch.  2.  Mr.  White,  in  his  Recopilacion  of  the 
Laics  of  Spain  and  the  Indies,  says  that  every  chapter  of  this  work,  constitutes- 
the  corpus  juris  civilis  of  Texas. 
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lievable  in  law  and  equity.*  It  has  been  held,  that  even 
where  a  party  contracted  under  a  clear  mistake  of  his  le- 
gal rights,  and  such  rights  were  of  a  doubtful  character, 
he  might  be  relieved  in  equity.''  The  distinction  in  the 
above  rules  was  equally  known  to  the  civil  law.'^  In 
Lawrence  v.  Beauhien,^  the  distinction  between  ignorance 
of  the  law  and  a  mistake  of  the  law  was  learnedly  dis- 
cussed, and  it  was  held  that  the  latter  might  be  ground 
for  relief  in  equity,  though  the  former  could  not.*^  A  third 
general  rule  on  the  subject  is,  that  equity  will  give  relief 
in  cases  of  written  contract,  where  there  is  a  plain  mis- 
take clearly  made  out  by  satisfactory  proof,  or  even  fairly 
and  necessarily  implied.^ 

♦492       *VII.   Of  passing  the  title  by  delivery. 

(1.)  When  the  terms  of  sale  are  agreed  on,  and  the 
bargain  is  struck,  and  every  thing  that  the  seller  has  to 
do  with  the  goods  is  complete,  the  contract  of  sale  be- 


*  Milnes  v.  Duncan,  6  Barnw.  S;  Cress.  671.  Waite  v.  Leggett,  8  Cowen, 
195.  Story's  Comm.  Id.  155.  157.  Buller,  J.,  in  Lowry  v.  Bourdieu,  Dovif. 
467.  Stevens  v.  Lynch,  12  East,  38.  Champlin  v.  Layton,  18  Wendell,  407. 
Cummins  v.  White,  4  Blackf.  Ind.  R.  356.  Foreign  laws  are  treated  as  facts, 
and  ignorance  of  them  is  a  ground  for  relief,  like  the  ignorance  of  any  other 
feet.     Surge's  Com.  on  Colonial  and  Foreign  Laws,  vol.  ii.  741. 

■»  Lammot  v.  Bowley,  6  Harr.  ^-  Johnson,  500.  525,  526. 
«  Pothier,  Pand.  22.  6.  3.  n.  4—7.     Ibid.  sec.  4.  n.  10, 11.    Ibid.  41.  tit.  4. 1. 
2.  sec.  15.    Code,  1. 18. 10. 
•^  2  Bailey's  S.  C.  Rep.  623. 

•  Mr.  Justice  Bronson,  in  Champlin  v.  Laytin,  18  Wendell,  416,  thought  that 
the  distinction  taken  in  the  Carolina  case  between  ignorance  of  the  law  and  mis- 
take of  the  law,  was  not  solid. 

^  Gallespie  v.  Moon,  2  Johns.  Ch.  Rep.  595.  Lyman  v.  United  Ins.  Co., 
lb.  630.  Keisselbrack  v.  Livingston,  4  lb.  144.  Andrews  v.  Essex  F.  &  M. 
Ins.  Co.,  3  Mason,  10.  15.  Dunlap  v.  Stetson,  4  lb.  349.  372.  Hunt  v.  Rous- 
manier,  8  Wheaton,  174.  211.  Story's  Comm.  on  Eq.  Jurisprudence,  164. 
176.  Newson  v.  Bufferlow,  1  Dev.  N.  C.  Eq.  Cases,  379.  1  Yeates'  Penn. 
Rep.  132.  138.  437.  Ball  v.  Stone,  1  Sim.  ,^  Stu.  210.  Lord  Eldon's  case, 
cited  in  10  Vesey,  227.  Clarke  v.  Spence,  4  Adolph.  ^  Ellis,  448.  Mr.  Jus- 
tice Story,  in  his  Comm.  on  Eq.  Junsprudence,  121 — 194,  has  reviewed  and 
collected  most  of  the  English  and  American  cases,  and  drawn  the  proper  con- 
clusions from  them,  with  his  customary  ability  and  accuracy. 
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comes  absolute,  without  actual  payment  or  delivery,  and 
the  property  and  the  risk  of  accident  to  the  goods,  vest  in 
the  bu3rer.^     He  is  entitled  to  the  goods  on  payment  or 
tender  of  the  price,  and  not  otherwise,  when  nothing  is 
said  at  the  sale  as  to  the  time  of  delivery,  or  the  time  of 
payment.     The  payment,  or  tender  of  the  price,  is,  in 
such  cases,  a  condition  precedent  implied  in  the  contract 
of  sale  ;  and  the  buyer  cannot  take  the  goods,  or  sue  for 
them,  without  payment ;  for,  though  the  vendee  acquires 
a  right  of  property  by  the  contract  of  sale,  he  does 
not  acquire  a  right  of  possession  of  the  goods  *until  *493 
he  pays  or  tenders  the  price."^     But  if  the  goods  are 
sold  upon  credit,  and  nothing  is  agreed  upon,  as  to  the 
time  of  dehvering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  right  of  possession  and 
the  right  of  property  vest  at  once  in  him  ;  though  the  right 
of  possession  is  not  absolute,  but  is  liable  to  be  defeated, 
if  he  becomes  insolvent  before  he  obtains  possession.'^     If 
the  seller  has  even  despatched  the  goods  to  the  buyer, 
and  insolvency  occurs,  he  has  a  right,  in  virtue  of  his 
original  ownership,  to  stop  them  in  transitu;  for,  though 
the  property  is  vested  in  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident,  he  has  not  an  indefeasible 


^  Dig.  18.6.  De  periculo  et  commodo  reivenditcc.  Noy^s  Maxims,  c\\.  42. 
2  Blacks.  Com.  448.  Lord  Ellenborough,  in  Hinde  v.  Whitehouse,  7  East''s 
Rep.  571.  Code  Napoleon,  No.  1583.  Civil  Code  of  Louisiana,  art.  2431. 
Tading  v.  Baxter,  6  Barmc.  4*  Cress.  360.  Fletcher  v.  Howard,  2  AikerCs 
Ver.  Rep.  115.  Potter  v.  Coward,  1  Meig's  Tenn.  R.  22.  Mr.  Justice  Story 
observed,  in  the  case  of  the  brig  Sarah  Ann,  2  Sum.ner's  R.  211,  that  he  knew  of 
no  principle  of  law  that  establishes,  that  a  sale  of  personal  goods  is  invalid, 
because  they  are  not  in  possession  of  the  rightful  owner,  but  are  withheld  by  a 
wrongdoer.  The  sale  is  not,  under  such  circumstances,  the  sale  of  a  right  of 
action,  but  a  sale  of  the  thing  itself,  and  good  to  pass  the  title  against  every  per- 
son, not  holding  the  same  under  a  bo7ia  fide  title,  for  a  valuable  consideration 
without  notice,  and  a  fortiori  against  a  wrongdoer. 

>>  Glanville,  b.  10.  ch.  14.     Langfoot  v.  Tyler,  1  Salk.  113.     Hob.  Rep.  4L 
1  H.  Blacks.  Rep.  363.     Bloxam  v.  Sanders,  4  Barnw.  <5r  Cress.  941. 

<=  Hanson  v.  Meyer,  6  EasVs  Rep.  614.     Baylcy,  J.,  in  Bloxam  v.  Sanders,  4 
Barnw.  ^  Cress.  941. 


493  OF  PERSONAL  PROPERTY.  {Part  V, 

right  to  the  possession  ;  and  his  insolvency,  without  pay- 
ment of  the  price,  defeats  that  right,  equally  after  the 
tramitus  has  begun,  as  before  the  seller  has  parted  with 
the  actual  possession  of  the  goods.  Whether  default  in 
payment,  when  the  credit  expires,  will  destroy  that  right 
of  possession,  if  the  vendee  has  not  before  that  time  ob- 
tained actual  possession,  and  put  the  vendor  in  the  same 
situation  as  if  there  had  been  no  bargain  for  credit,  was 
left  undecided  in  Bloxam  v.  Sanders,^  though  as  be- 
tween the  original  parties  that  consequence  would  follow.'' 
(2.)  To  make  the  contract  of  sale  valid  in  the  first  in- 
stance accordingto  statute  law,  there  must  be  a  delivery, 
or  tender  of  it,  or  payment,  or  tender  of  payment,  or  ear- 
nest given,  or  a  memorandum  in  writing  signed  by  the 
party  to  be  charged  ;  and  if  nothing  of  this  kind  takes 
place,  it  is  no  contract,  and  the  owner  may  dispose  of 
his  goods  as  he  pleases.*^  The  English  statute  of 
*494*  frauds  of  29  Car.  II.  ch.  3.  sec.  17.,  (the  provi- 
sions of  which  prevail  in  the  United  States,  with 
the  exception  of  Louisiana,)  declares,  that  no  contract 
for  the  sale  of  goods,  for  the  price  of  ^10  or  upwards, 
shall  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment ;  or  unless  some  note  or  memorandum  in  writing 
of  the  bargain  be  made,  and  signed  by  the  parties  to  be 
charged,  or  their  agents  thereunto  lawfully  authorized.* 


a  4  Bamw.  if  Cress.  941. 

•>  This  has  been  so  decided  in  New  v.  Swain,  Dan.  4'  Lloyd'' s  Mer.  Cases, 
193,  where  it  was  held,  that  if  the  buyer  does  not  pay  when  the  time  of  payment 
arrives,  the  seller  in  that  case  has  a  right  to  retain  the  goods.  It  was  held  in  that 
case,  that  the  right  of  the  seller  to  retain  the  goods,  existed,  though  the  goods  were 
left  with  the  seller  on  rent.  If,  however,  the  rent  had  been  actually  received,  it 
would  seem  to  have  amounted  to  an  actual  transfer. 

■=  Noy's  Maxims,  ch.  42.     Tempest  v.  Fitzgerald,  3  Barnw.  <^  Aid.  680. 

^  The  Neio-York  Revised  Statutes,  vol.  ii.  p.  136.  sec.  3.  8,  apply  to  the  sale 
pf  goodsj  chattels,  or  tilings  in  action,  for  the  price  of  fifty  dollai's,  or  more,  and 
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If,  therefore,  earnest  money  be  given,  though  of  the 
smallest  value,  or  there  be  a  delivery  or  payment  in 
whole  or  in  part,  or  a  note  or  memorandum  of  the  contract 


declare  that  there  must  be  a  note  or  memorandum  of  such  contract,  in  writing, 
subscribed  by  the  parties  to  be  charged,  or  the  lawful  agent  of  the  party;  or  the 
buyer  accept  and  receive  part  of  the  goods,  or  the  evidences,  or  some  of  them,  of 
the  things  in  action ;  or  at  the  time  pay  some  part  of  the  purchase  money.  In 
Connecticut,  the  price  limited  is  $35,  and  in  New-Jersey,  $30,  or  upwards.  la 
England,  the  provisions  of  the  17th  section  of  the  statute  of  frauds,  have  been  lately 
extended  by  statute  to  contracts  for  the  sale  of  goods,  "  notwithstanding  the  goods 
may  not,  at  the  time  of  the  contract,  be  actually  made."  The  Revised  Statutes 
of  Massachusetts,  of  1835,  and  of  ConnecCicut,  1838,  and  oi  New-Jersey,  1794, 
follow  the  words  of  the  English  statute  of  frauds. 

The  E?igiish  Statute  of  Frauds  and  Perjuries,  29  Car.  II.  c.  3,  carries  its  in- 
fluence through  the  whole  body  of  our  civil  jurisprudence,  and  is  in  many  respects 
the  most  comprehensive,  salutary,  and  important  legislative  regulation  on  record, 
affecting  the  security  of  private  rights.  It  seems  to  have  been  intended  to  em- 
brace within  its  provisions,  the  subject  matter  of  all  contracts,  and  a  sketch  of  its 
essential  parts  may  facilitate  the  knowledge  and  the  study  of  it. 
The  1st  section  enacts,  that  parol  leases,  estates,  interests  of  freehold,  or  terms  of 

years  in  land,  shall  have  the  effect  of  estates  at  will  only. 
The  2d  excejits  leases  not  exceeding  three  years,  and  where  the  rent  received  shall 

be  at  least  two  thirds  of  the  improved  value. 
The  3d,  that  no  leases,  or  interests  of  freehold,  or  terms  for  years,  shall  be  assigned, 

granted  or  surrendered,  except  by  deed  or  note  in  writing,  signed,  &c. 
The  4th,  that  no  action  to  charge  an  executor  or  administrator  upon  any  special 
promise  to  answer  out  of  his  own  estate — nor  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another — nor 
to  charge  any  person  upon  an  agreement  made  in  consideration  of  marriage — or 
upon  any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning  them — or  upon 
any  agreement  not  to  be  performed  within  a  year,  unless  the  agreement,  or  some 
note  thereof,  be  in  writing,  signed,  &c. 
The  5th  and  6th  apply  to  devises  of  land. 
The  7th,  8th,  and  9th,  ajiply  to  declarations  and  assignments  of  trusts,  which  are 

required  to  be  in  writing,  except  implied  tmsts. 
The  10th,  gives  a  remedy  against  the  lands  oi  cestui  que  trust. 
The  11th,  relieves  heirs  from  liability  out  of  their  own  estates. 
The  12th,  regulates  estates,  purautervie. 

The  13th,  14th,  I5th,  and  16th  sections  apply  to  judgments  and  executions. 
The  17  th  enacts  that  no  contract  for  the  sale  of  goods  of  £10,  and  upwards,  shall  be 
good,  unless  the  buyer  accepts  part  of  the  goods  sold,  and  actually  receives  the 
same,  or  gives  something  in  earnest,  to  bind  the  bargain,  or  in  part  payment,  or 
some  note  or  memorandum  in  writing,  of  the  bargain,  be  made,  and  signed,  &c. 
The  intention  was  to  comprehend  within  the  4th  and  17th  sections,  the  subject 
matter  of  every  parol  contract,  of  which  uncertainty  in  the  terms  was  likely  to  pro- 
duce peijui-y. 
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duly  signed,  the  contract  is  binding,  and  the  property- 
passes  to  the  vendee,  with  the  risk  and  under  the  quali- 
fications already  stated.''  Whether  a  delivery  of  part  of 
an  entire  stock,  lot,  or  parcel  of  goods,  be  a  virtual  de- 
livery of  the  whole,  so  as  to  vest  in  the  vendee  the  en- 
tire property  in  the  whole,  without  payment,  was  a  point 
much  debated  in  Hanson  v.  Meyer, ^  and  left  undecided 
by  the  court.  It  was  held  in  that  case  not  to  amount  to 
such  a  delivery,  provided  any  other  act  was  necessary 
to  precede  payment  or  delivery  of  the  residue  ;  but  if 
every  thing  to  be  done  on  the  part  of  the  vendor  be  com- 
pleted, a  delivery  of  part  of  a  cargo  or  lot  of  goods  has, 

under  certain  circumstances,  been  considered  a  de- 
*495  livery  of  the  whole,  so  as  to  vest  the  property .'^    *To 

constitute  a  part  acceptance,  so  as  to  take  the  case 
out  of  the  statute,  there  must  have  been  such  a  deahng  on 
the  part  of  the  purchaser,  as  to  deprive  him  of  any  right  to 
object  to  the  quantity  of  the  goods,  or  to  deprive  the  seller 
of  his  right  of  lien.  But  the  facts  and  circumstances  which 
may  amount  to  an  acceptance  of  part  of  the  goods  sold, 
has  been  a  fruitful  source  of  discussion,  and  subtle  distinc- 
tions have  been  raised  and  adopted.*^ 

The  vendee  cannot  take  the  goods,  notwithstanding 
earnest  be  given,  without  payment.  Earnest  is  only  one 
mode  of  binding  the  bargain,  and  giving  to  the  buyer  a 


a  Noy's  Maxims,  ub.  sup.  Shep.  Touch.  224.  Bach  v.  Owen,  5  Term  Rep. 
409. 

b  6  East's  Rep.  6 U. 

«  Slubey  v.  Hayward,  2  H.  Blacks.  Rep.  504.  Hammond  v.  Anderson, 
4  Bos.  4-  Pull.  69.  Sands  &  Crump  v.  Taylor  &  Lovett,  5  Johns.  Rep.  395. 
Parke,  J.,  in  Smith  v.  Surman,  9  Barnw.  t^I-  Cress.  561. 

''  In  Scotland,  it  has  been  held,  that  where  the  commodity,  like  a  cargo  of 
grain,  requires  a  protracted  course  of  delivery,  and  part  only  had  been  delivered, 
the  residue,  undelivered  in  point  of  fact,  was  not  to  be  deemed  delivered  in  point 
of  law,  so  as  to  exempt  it  from  the  creditors  of  the  seller.  Collins  v.  Marquis's 
Creditors,  1  BelVs  Com.  173.  n.  But  Mr.  Bell  seems  to  think  the  English 
-decisions,  cited  in  the  preceding  note,  contain  the  better  law. 
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right  to  the  goods  upon  payment  ;*  and  if  he  does  not 
come  in  a  reasonable  time  after  request,  and  pay  for  and 
take  the  goods,  the  contract  is  dissolved,  and  the  vendor 
is  at  liberty  to  sell  the  goods,  to  another  person.''  If  any 
thing  remains  to  be  done,  as  between  the  seller  and  the 
buyer,  before  the  goods  are  to  be  delivered,  a  present 
right  of  property  does  not  attach  in  the  buyer.  This 
is  a  well  established  principle  *in  the  doctrine  of  *496 
sales.*^  B  ut  when  every  thing  is  done  by  the  seller, 
even  as  to  parcel  of  the  quantity  sold,  to  put  the  goods  in  a 
deliverable  state,  the  property,  and  consequently  the  risk  of 
that  parcel,  passes  to  the  buyer ;  and  as  to  so  much  of  the 
entire  quantity  as  requires  further  acts  to  be  done  on  the 
part  of  the  seller,  the  property  and  the  risk  remain  with 
the  seller.*^  The  goods  sold  must  be  ascertained,  de- 
signated, and  separated  from  the  stock  or  quantity  with 


*  Earnest  is  a  token  or  pledge  passing  between  the  parties,  by  way  of  evi- 
dence or  ratification  of  the  sale.  Its  efficacy  was  recognized  in  the  civil  law ; 
{Inst.  3.  24  ;)  and  it  was  in  use  in  the  early  ages  of  the  English  law,  as  a  means 
of  binding  the  parties,  and  completing  the  sale.  Glanville,  1.  10.  c.  14.  Brac- 
ton,  1.  2.  c.  27.  It  is  mentioned  in  the  statute  of  frauds,  and  in  the  French 
code,  as  an  efficient  act;  but  it  has  fallen  into  Tery  general  disuse  in  modern 
times,  and  seems  rather  to  be  suited  to  the  manners  of  simple  and  unlettered 
ages,  before  the  introduction  of  wiiting,  thaji  to  the  more  precise  and  accurate 
habits  of  dealing  at  the  present  day.  It  has  been  omitted  in  the  New- York 
Revised  Statutes. 

b  Langfort  v.  Tyler,  1  Salk.  Rep.  113.  Goodall  v.  Skelton,  2  H.  Blacks. 
Rep.  316.  In  Greaves  v.  AshHn,  3  Camp.  Rep.  426,  Lord  Ellenborough  de- 
nied the  right  of  the  seller,  in  such  a  case,  to  put  an  end  to  the  contract.  It  was 
held  in  Neil  v.  Cheves,  1  Bailey's  S.  C.  Rep.  537,  that  if  time  and  place  for 
delivery  be  appointed,  and  the  purchaser  does  not  attend,  or  offer  to  pay,  the 
vendor  may  rescind  the  contract,  even  though  he  had  previously  received  part  of 
the  purchase  money. 

<^  Hanson  v.  Meyer,  6  Easfs  Rep.  G14.  Withers  v.  Lyss,  4  Camp.  Rep. 
237.  Wallace  v.  Breeds,  13  East's  Rep.  522.  Busk  v.  Davis,  2  Maule  ^ 
Selw.  397.  Shepley  v.  Davis,  5  Taunt.  Rep.  617.  Simmons  v.  Swift,  5  Barmo. 
4-  Cress.  857.  M'Donald  v.  Hewett,  15  Johns.  Rep.  349.  Barrett  v.  God- 
dard,  3  Mason's  Rep.  1 12. 

<•  Rugg  v.  Minett,  11  East's  Rep.  210.  Henderson  v.  Brown,  Newfound- 
land Rep.  90.        .  \ 
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which  they  are  mixed,  before  the  property  can  pass.*  It 
is  a  fundamental  principle,  pervading  every  where  the 
doctrine  of  sales  of  chattels,  that  if  the  goods  be  sold  in 
bulk,  and  for  a  single  price,  or  _per  aversionem,  in  the  lan- 
guage of  the  civilians,  the  sale  is  perfect  and  the  risk 
with  the  buyer  ;  but  if  they  be  sold  by  number,  weight 
or  measure,  the  sale  is  incomplete,  and  the  risk  continues 
with  the  seller,  until  the  specific  property  be  separated 
and  identified.** 

(3.)  Where  no  time  is  agreed  on  for  payment,  the  pay- 
ment and  delivery  are  concurrent  acts,  and  the  vendor 
may  refuse  to  deliver  without  payment.  If  he  does  de- 
liver freely  and  absolutely,  and  without  any  fraudulent 
contrivance  on  the  part  of  the  vendee  to  obtain  posses- 
sion, and  without  exacting  or  expecting  simAiltaneous 
payment,  there  is  a  confidence  and  credit  bestowed,  and 
the  precedent  condition  of  payment  is  waived,  and  the 
right  of  property  passes.*^     This  rule  is  understood  not 

to  apply  to  cases  where  payment  is  expected 
*497  *simultaneously   with    delivery,    and   is   omitted, 

evaded  or  refused,  by  the  vendee,  on  getting  the 
goods  under  his  control ;  for  the  delivery  in  such  case  is 
merely  conditional,  and  the  non-payment  would  be  an 
act  of  fraud,  entering  into  the  original  agreement,  which 
would  render  the  whole  contract  void,  and  the  seller 
would  have  a  right  instantly  to  reclaim  the  goods.*^     The 


a  Austen  T.  Craven,  4  Taunt.  Rep.  644.  White  v.  Wilks,  5  Ibid.  176. 
Cutwater  v.  Dodge,  7  GoioerCs  Rep.  85.     Woods  v.  M'Gee,  7  Ohio  R.  128. 

••  Vinniits^s  Comm.,  in  Tnsi.  3.  24.  3.  sec.  4.  Dig.  18.  1.  35.  3.  Pothier, 
TraiU  du  Contrat  de  Vente,  No.  308.  Code  Napoleon,  No.  1585.  Civil 
Code  of  Louisiana,  art.  2433.  Zagury  v.  Furnell,  2  Camp.  Rep.  240.  Sim- 
mons V.  Swift,  5  Barnw.  Sf  Cress.  857. 

■^  Haswell  v.  Hunt,  cited  by  Buller,  J.,  in  5  Term  Rep.  231.  Harris  v. 
Smith,  3  iSero'.  Sj-Rawle,'m.     Chapman  v.  Lathrop,  6  Cowen^s  Rep.  110. 

^  Leedom  v.  Philips,  1  Vales'  Rep.  529.  Harris  v.  Smith,  3  Serg.  4-  Rawlc, 
20.  Palmer  v.  Hand,  13  Johns,  Rep.  434.  Bainbridge  v.  Caldwell,  4  Dana's 
K.Rep.213. 
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obtaining  goods  upon  false   pretences,   under  colour  of       \ 
purchasing  them,  does  not  change  the  property,*     If  it 
was  even  a  condition  of  the  contract,  that  the  seller  was  I 

to  receive,  upon  delivery,  a  note,  or  security  for  payment 
at  another  time,  he  may  dispense  with  that  condition, 
and  it  will  be  deemed  waived  by  a  voluntary  and  abso- 
lute delivery,  without  a  concurrent  demand  of  the  secu-         ,1 
rity.''     But  if  the  delivery  in  that  case  be  accompanied 
with  a  declaration  on  the  part  of  the   seller,   that  he 
should  not  consider  the  goods  as  sold  until  the  security         i 
be  given,  or  if  that  be  the  implied  understanding  of  the         i 
jmrties,  the  sale  is  conditional,  and  the  property  does  not         \ 
pass  by  the  delivery,  as  between  the  original  parties  j 
though,  as  to  subsequent  Jowaj^Je  purchasers  or  creditors 
of  the  vendee,  the  conclusion  might  be  different.'^     Where 
there  is  a  condition  precedent  attached  to  a  contract  of 
sale  and  delivery,  the  property  does  not  vest  in  the  ven- 
dee on  delivery,  until  he  performs  the  condition,  or  the 
seller  waives  it ;  and  the  right  continues  in  the  vendor, 
even  against  the  creditors  of  the  vendee.*^     If  the  delivery 
of  the  goods  precedes  for  a  short  time  the  delivery  of  the 
note  to  be  given   for  the  price,  according  to  particular 
usage  in  that  species  of  dealing,  and   which   usage   is 
known  to  the  buyer,  the  case  falls  within  the  same 
principle,  and  the  delivery  is  understood  to  be  *con-  *498 
ditional.    The  condition  is  not  deemed  to  be  waived, 
and  the  seller  will  have  a  right  in  equity  to  consider  the 
goods  as  held  in  trust  for   him,  until  the  vendee  per- 
forms the  condition,  and  gives  the  note  with  security ; 


«  Noble  V.  Adams,  7  Taunt.  Rep.  59. 

*>  Payne  V.  Shadbolt,  1  Camp.  Rep.  427.  Carleton  v.  Summer,  4  Pick.  Rep, 
516.     Smith  v.  Dennie,  6  Ibid.  262. 

"=  Hussey  V.  Thornton,  4  3Iass.  Rep.  405.  Marston  v.  Baldwin,  17  Hid.  606, 
Corlies  v.  Gardner,  2  HaWs  N.  Y.  S.  C.  Rep.  345.  Reeves  v.  Harris,  1  Bailees 
S.  C.  Rep.  563. 

^  BaiTet  V.  Pritclmrd,  2  Pick.  Rep.  512.  Bishop  v.  Shillito,  2  Barnw.  tj-  Aid. 
329.  n.  , 

Vol.  II.  82 


498  OF  PERSONAL  PROPERir.  ^Part  Y. 

and  his  right  to  the  goods  will  be  good,  as  against  the 
buyer  and  his  voluntary  assignee,  though  not  as  against 
a  hona  fide  purchaser  from  the  vendee.*  It  is  the  better 
and  sounder  doctrine,  and  one  established  by  the  later 
eases  that  a  written  agreement  to  deliver  by  a  certain 
time  goods  sold,  cannot  be  enlarged  as  to  the  time,  by  a 
subsequent  parol  agreement,  for  that  would  contravene 
the  statute  of  frauds  by  making  the  right  of  action  or  the 
agreement  to  rest  partly  in  writing,  and  partly  by  parol 
only.'' 

(4.)  By  the  civil  law,  the  right  of  property  was  not 
vested  in  the  purchaser  without  delivery,  nor  even  by 
delivery,  without  payment  of  the  price,  unless  the  goods 


"  Haggerty  v.  Palmer,  G  Johns.  Ch.  Rep.  437;  and  see  Loi-d  Seaforlh's  case, 

19  Ves.  235, in  which  the  vendor's  lien  was  earned  at  least  equally  far;  and  see-, 

also,  Whitwell  v.  Vincent,  4  Pick.  Rep.  449 ;  Corlies  v.  Gardner,  2  HalVs  N.  Y, 

Rep.  345,  and  D'Wolf  v.  Babbett,  4  Mason's  Rep.  294,  to  the  same  point.     In 

/  the  case  in  Hall,  six  days  intervened  between  the  delivery  of  the  goods  and  the 

I  call  for  the  note,  and  in  the  last  case,  it  was  held,  that  if  on  a  sale,  the  delivery 

i   of  goods  be  conditional,  and  the  vendor  assents  to  a  qualified  delivery,  for  the 

convenience  of  the  vendee,  and  with  the  understanding  that  the  property  is  not 

to  pass  absolutely,  unless  the  terms  of  sale  be  complied  with,  the  vendor,  in  that 

':     case,  is  not  divested  of  his  right  to  retake  the  goods.     Copland  v.   Bosquet, 

4  Wash.  Cir.  Rep.  588,  S.  P.     But  in  Mills  v.  Hallock,  2  Edw.  V.  Ch.  R. 

G52,  the  sale  at  auction  was  on  approved  notes  and  the  goods  were  delivered,  and 

25  days  thereafter  the  vendee  failed  and  assigned  his  property.     As  there  was 

no  custom  proved  authorizing  such  a  delay,  the  title  was  held  to  be  completely 

vested  before  the  assignment  and  passed  with  it.     The  rule  in  Canada  is,  that  if 

goods  be  sold  for  cash,  and  not  paid  for,  they  may  be  followed  and  claimed  in  an 

action  of  revendication  if  brought  within  eight  days,  and  the  goods  have  remained 

in  the  state  in  which  they  were  delivered.     Aylwin  v.  M'Nally,  Stuarfs  Lower 

Canada  R.  541. 

By  the  Code  of  Louisiana,  art.  3194,  the  vendor  of  a  chattel  not  paid  for  has 
a  preference  for  the  price,  over  other  creditors  of  the  vendee,  whether  the  sale 
was  made  on  credit  or  without,  if  the  property  remains  in  the  jiossession  of  the 
purchaser,  and  the  privilege  exists,  though  the  vendor  has  taken  a  note  from  the 
buyer.  This  privilege  is  extinguished  by  the  destination  of  the  thing  sold,  but  it 
is  held  that  if  the  vendee  sell  the  goods  before  he  has  paid  for  them,  the  money 
due  by  the  second  vendee,  will  represent  the  goods,  and  the  first  vendor's  privi- 
lege will  attach  thereon.  Martin,  J.,  in  Thayer  v.  Goodall,  4  Miller'' s  Rep.  222. 
•>  Goss  v.  Lord  Nugent,  5  B.  4'  -Aid.  58.  Stowell  v.  Robinson,  3  Bing.  jNT, 
^.  928.     Harvey  v.  Graham,  5  Ad,  Sj-  E.  61, 
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were  sold  on  a  credit.*  The  risk  of  the  goods  was,  ne- 
vertheless, thrown  on  the  buyer  before  delivery,  and  as 
soon  as  the  contract  of  sale  was  completed,  even  though 
the  title  was  still  in  the  vendor.  Periculum  rcivcnditce, 
nondum  traditce,  est  emptoris.  Pothier  endeavours  to  vin- 
dicate this  principle  of  the  civil  law,  in  answer  to  the  ob- 
jections of  PufFendorf,  Barbeyrac  and  others,  who  in- 
sisted, that  the  civil  law  in  this  respect  was  not  founded 
on  principles  of  natural  justice.''  We  think  the  common 
law  very  reasonably  fixes  the  risk  where  the  title 
resides  ;  and  when  the  bargain  *is  made,  and  ren-  *499 
dered  binding  by  giving  earnest,  or  by  part  pa\^- 
ment,  or  part  delivery,  or  by  a  compliance  with  the  re- 
quisitions of  the  statute  of  frauds,  the  property,  and  with 
it  the  risk,  attaches  to  the  purchaser.  But,  though  the 
seller  has  parted  with  the  title,  he  may  retain  possession 
until  payment ;  and  he  has  even  the  equitable  right  of 
stoppage  in  transitu,  in  the  case  of  the  insolvency  of  the 
purchaser ;  and  that  right  assumes  that  the  vendor  has 
divested  himself  of  the  legal  title,  and  that  the  property 


a  Inst.  2.  1.  41.  Ibid.  3.24.  3.  Codc,\\h.  2.  tit.  3. 1.  20.  Dig.  IZ.  1.  19. 
Bynh.  Quasi.  Jur.  Priv.  lib.  3.  ch.  15.  Pothier,  Traitidw  Contratde  Venle, 
n.  322.  Id.  Traiti  de  la  Propriete,  part  prem.  c.  2.  art.  233.  242.  Domat,  b. 
4.  tit.  5.  sec.  2.  art.  3.  This  is  also  the  rule  in  the  Scots  law,  BclVs  Principles 
of  the  laxo  of  Scotland,  3cl  edit.  p.  28.  Before  delivery,  the  vendee  had  only  the 
pis  ad  rem,  and  not  the  jus  in  re. 

^  The  Code  Napoleon,  No.  1583,  has  dropped  the  rule  of  the  civil,  and  followed 
that  of  the  English  common  law ;  and  it  holds,  that  the  property  passes  to  the 
buyer  as  soon  as  the  sale  is  perfected,  \vithout  either  delivery  or  payment.  The 
Civil  Code  of  Louisiana,  art.  2431,  follows  the  words  of  the  Code  Napoleon. 

The  contract  of  sale,  as  regulated  by  the  civil  law,  is  examined  and  discussed  at 
large,  with  sound  judgment,  and  extensive  and  accurate  learning,  in  the  American 
'Jurist,  No.  26,  for  April,  1835.  Pothier's  elaborate  and  excellent  treatise  on  the 
contract  of  sale,  {Traiti  die  Contrat  de  Vente,)  is  founded  on  the  ci\-il  law,  as 
illustrated  by  the  French  civilians,  and  adopted  and  regulated  by  the  French  law. 
Toullier  has  also  written  largely  on  the  law  of  contracts  {Droit  Civil,  vol.  vi.  & 
vii.)  as  existing  under  the  new  civil  code,  and  these  two  distinguished  civilians 
are  equally  admirable  for  their  logic  and  simplicity. 
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has  passed  to  the  vendee,  while  the  actual  possession  is 
in  some  third  person  in  its  transit  to  the  vendee. 

(5.)  Dehvery  of  goods  to  a  servant  or  agent  of  the  pur- 
chaser," or  to  a  carrier  or  master  of  a  vessel,  when  they 
are  to  be  sent  by  a  carrier,  or  by  water,  is  equivalent  to 
delivery  to  the  purchaser  ;  and  the  property,  with  the 
correspondent  risk,  immediately  vests  in  the  purchaser, 
subject  to  the  vendor's  right  of  stoppage  m  transitu.^  A 
delivery  by  the  consignor  of  goods,  on  board  of  a  ship 
chartered  by  the  consignee,  is  a  delivery  to  the  con- 
signee ;*=  and  the  rule  is  the  same,  if  they  were  put  on 
board  a  general  ship  for  the  consignee.^  The  effect  of  a 
consignment  of  goods  by  a  bill  of  lading,  is  to  vest  the 
property  in  the  consignee.  A  delivery  to  any  general 
carrier,  when  there  are  no  specific  directions  out  of  the 
ordinary  usage,  is  a  constructive  delivery  to  the  ven- 
dee ;  and  the  rule  is  the  same  whether  the  goods  be 
sent  from  one  inland  place  to  another,  or  beyond 
*500  sea.  *The  delivery  to  the  agent  must  be  so  per- 
fect as  to  create  a  responsibility  on  the  part  of  the 
agent  to  the  buyer  f  and  if  the  goods  be  forwarded  by 
water,  the  vendor  ought  to  cause  them  to  be  insured,  if 
such  has  been  the  usage  ;^  and  he  ought,  in  all  cases,  to 
inform  the  buyer,  with  due  diligence,  of  the  consignment. 
Until  the  party,  receiving  a  consignment  or  remittance 


»  Leeds  v.  Wright,  3  Bos.  <!^  Pull.  320.  Dixon  v.  Baldwin,  5  East's  Rep. 
175. 

*>  Evans  V.  Martell,  1  Lord  Raym.  271.  Button  v.  Solomonson,  3  Bos.  ^- 
Pull.  582.  Dawes  v.  Peck,  8  Term  Rep.  330.  Ludlows  v.  Bowne  &  Eddy,  1 
Johns.  Rep.  15.  Summerill  v.  Elder,  1  Binney's  Rep.  106.  Griffith  v.  Ingle- 
dew,  6  Serg.  if-  Rawle,  429.  King  v.  Meredith,  2  Campb.  Rep.  639.  Cope- 
land  V.  Lewis,  2  Slarkie's  N.  P.  Rep.  33. 

•=  Inglis  V.  Usherwood,  1  Easfs  Rep.  515.  Fowler  t.  M'Taggart,  7  Term 
Rep.  442.     Bothhngk  v.  Inglis,  3  East's  Rep.  395. 

"*  Coxe  V.  Harden,  4  East's  Rep.  211.  Brown  v.  Hodgson,  2  Campb.  Rep. 
36.     Groning  v.  Mendham,  5  Maule  ^  Selw.  189. 

®  Buckman  v.  Levi,  3  Campb.  Rep.  414. 

t  Cothay  v.  Tute,  3  Ibid.  129. 
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made  on  account  of  the  consignor,  has  done  some  act  re- 
coonizing  the  appropriation  of  it  to  a  particular  specified 
purpose,  and  the  party  claiming  under  the  appropriation 
had  signified  his  acceptance  of  it,  so  as  to  create  a  privity, 
the  property  and  its  proceeds  remain  at  the  risk  and  on 
the  account  of  the  remitter  or  owner.*      - 

(6.)  Symbolical  delivery  will,  in  many  cases,  be  suffi- 
cient and  equivalent,  in  its  legal  effects,  to  actual  delivery. 
The  delivery  of  the  key  of  the  warehouse  in  which  goods 
sold  are  deposited,  or  transferring  them  on  the  warehouse- 
man or  wharfinger's  book  to  the  name  of  the  buyer,  is  a 
delivery  sufficient  to  transfer  the  property.*'     So,  the  de- 
livery of  the  receipt  of  the  storekeeper  for  the  goods, 
being  the  documentary  evidence  of  the  title,  has  been 
held  to  be  a  constructive  delivery  of  the  goods.^     There 
may  be  a  symbolical  delivery  when  the  thing  does  not  ad- 
mit of  actual  delivery.     The  delivery  must  be  such  as  the 
nature  of  the  case  admits."^     We  have  a  striking  instance 
of  this  in  the  Pandects,*^  where  the  delivery  of  wine  is 
held  to  be  made  by  the  delivery  of  the  keys  of  the  wine 
cellar  ;  and  the  consent  of  the  party  upon  the  spot  is  suf- 
ficient possession  of  a  column  of  granite,  which,  by  its 
weight  and  magnitude,  was  not  susceptible  of  any 
other  delivery ;  and  possession  *was  taken  by  the   *501 
eyes,  and  the  declared  intention.     In  the  sale  of  a 
ship,  or  goods  at  sea,  the  delivery  must  be  symbolical, 
by  the  delivery  of  the  documentary  proofs  of  the  title  ; 
and  the  delivery  of  the  grand  bill  of  sale  is  a  delivery  of 
the  ship  itself^     A  bill  of  sale  of  timber,  and  materials 


»  Tiernan  v.  Jackson,  5  Peters'  U.  S.  Rep.  580. 

>>  Lord  Hardwicke,  1  Atk.  Rep.  171.  Lord  Kenyon,  7  Term  Rep.  71.  1 
East's  Rep.  194.  Harman  v.  Anderson,  2  Campb.  Rep.  243.  Pothier,  Traite 
du  Droit  de  Propriite,  No.  199.     Dig.  41.  1.  9.  6. 

=  Wilkes  &  Fontaine  v.  Ferris,  5  .Johns.  Rep.  335. 

<■  Lord  Kenyon,  1  East's  Rep.  194. 

•  Dig.il. 2.  1.21.  :  . 

f  Atkinson  v.  Maling,2  Term  Rep.  462. 
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of  great  balk,  lying  on  the  banks  of  a  canal,  or  marking 
the  timber,  has  been  held  to  be  a  delivery  sufficient  to 
make  the  possession  follow  the  right.  It  was  as  complete 
a  delivery  and  possession  as  the  subject  matter  reasona- 
bly admitted.*  Taking  a  bill  of  parcels,  and  an  order 
from  the  vendor  on  the  storekeeper  for  the  goods,  and 
going  and  marking  them  with  the  initials  of  one's  name, 
has  been  held  a  delivery.*"  Taking  a  bill  of  parcels  and 
the  order  on  the  warehouseman,  and  paying  the  price, 
has  been  held  to  be  a  complete  and  executed  contract,  so 
as  to  pass  the  property  and  the  risk  of  the  articles  sold."^ 
The  mere  communication  of  the  vendor's  order  on  a 
wharfinger  or  warehouseman  for  delivery,  and  assented 
to  by  him,  passes  the  property  to  the  vendee.^  Even  the 
change  of  mark  on  bales  of  goods  in  a  warehouse,  by 
direction  of  the  parties,  has  been  held  to  operate  as  an 
actual  delivery  of  the  goods.®  A  delivery  of  part  of  a 
parcel  of  articles  selected  and  purchased  without  any 
objection  at  the  time  as  to  the  delivery  of  the  residue,  takes 
the  case  out  of  the  statute  of  frauds  as  to  the  whole  of 
the  goods  so  purchased.*"  The  case  would  be  different 
if  the  purchaser  paid  for  the  articles  delivered,  and  left 
the  residue  undelivered  and  wholly  unpaid  for.^     If  the 


*  Manton  v.  Moore,  7  Term  Rep.  67.  Stovald  v.  Hughes,  14  East's  Rep. 
308.      Videri  trabes  traditas  quas  emptor  signasset.     Dig.  18.  6.  14. 1. 

•*  Hollingsworth  v.  Napier,  3  Cai?ies'  Rep.  182. 

*  Pleasants  v.  Pendleton,  6  Randolph's  Rep.  473. 

<*  Lucas  V.  Dorrien,  7  Term  Rep.  278.  Searle  v.  Reeves,  1  Esp.  Rep.  598. 
Bentall  v.  Burn,  3  Barnw.  ^  Cress.  423. 

«  Lord  Ellenborough,  14  East's  Rep.  312.  The  selecting-  and  marking  of 
sheep,  in  the  possession  of  B.,  who  is  desired  to  retain  possession  of  them  for 
the  vendee,  was  held  to  he  a  sufficient  delivery  to  complete  the  sale,  and  pass  the 
property.  Barney  v.  Brown,  2  Vermont  Rep.  37 i.  1  Bell's  Com.  176.  Camp- 
Ijell  v.  Barry,  Ibid.  The  Vermont  and  the  Scotch  decisions  were  founded  on 
the  same  circumstances. 

<■  Shirley  v.  Hayward,  211.  Blacks.  509.  Baldey  v.  Parker,  2  B.  ^  Cress. 
37.     EUiottv.  Thomas,  3  Mees.  <5-  Wels.  170.     Mills  v.  Hunt,  20  Wendell,  431. 

s  Walworth,  Ch.,  in  Mills  v.  Hunt,  20  Wendell,  434. 
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vendor  takes  the  vendee  within  sight  of  ponderous  arti- 
cles, such  as  logs  lying  within  a  boom,  and  shows  them 
to  him,  it  amounts  to  a  delivery,  though  the  vendee  should 
suffer  them  to  lie  within  the  boom,  as  is  usual  with 
such  property,  *until  he  have  occasion  to  use  them.''  *502 
Delivery  of  a  sample  has  been  sufficient  to  trans- 
fer the  property,  when  the  goods  could  not  be  actually 
delivered  until  the  seller  had  paid  the  duties;  that  fact 
being  known  and  understood  at  the  time,  and  when  the 
buyer  accepted  of  the  sample  as  part  of  the  quantity 
purchased.**  The  delivery  must  always  be  according  to 
the  subject  matter  of  the  delivery,  and  the  property  must 
be  placed  under  the  control  and  power  of  the  vendee. •= 

Cutting  of  the  spills  of  wine  casks,  and  marking  the 
initials  of  the  purchaser's  name  on  them,  has  been  held 
an  incipient  delivery,  sufficient  to  take  the  case  out  of  the 
statute.'*  So,  if  the  purchaser  deal  with  the  commodity 
as  if  it  were  in  his  actual  possession,  this  had  been  held 
to  supersede  the  necessity  of  proof  of  actual  delivery.^ 
Where  a  purchaser  at  the  merchant's  shop,  marked  the 
goods  which  he  approved  of,  and  laid  them  aside  on  the 
counter,  and  went  for  a  porter  to  remove  them,  without 
receiving  a  bill  of  parcels,  or  stipulating  a  time  of  pay- 
ment, or  tendering  the  merchant's  note  which  he  was  to 
offer  in  payment,  it  has  been  held,  that  the  property  in 


a  Jev/ett  V.  Warren,  12  ^fass.  Rep.  300. 

•>  Hinde  v.  VVhitehouse,  7  East's  Rep.  558.  But  generally,  as  a  substitute  for 
actual  or  constructive  delivery,  the  taking  of  samples  has  no  effect.  Hill  r. 
Buchanan,  cited  in  a  note  to  1  Bell's  Com.  182. 

'^  2  N.  H.  Rep.  318.  Incorporeal  rights  are  not  susceptible  of  actual  deli- 
very, and  a  quasi-possession  is  taken,  when  the  use  commences,  as  a  right  of 
way.  So,  the  delivery  of  a  debt,  or  chose  in  action,  consists  in  the  assignment 
of  it  with  notice.     Pothier,  Traite  die  Droit  de  ProprUle,  No.  214,J215. 

•^  Anderson  v.  Scott,  1  Camp.  Rep.  235.  n. 

'^  Chaplin  v.  Rogers,  1  East's  Rep.  192.  Blenkinsop  v.  Clayton,  1  Moore^s 
Rep.  328. 
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the  goods  was  not  changed  by  that  transaction.*     Since 
that  decision,  a  more  relaxed  rule  has,  at  times,  been 

adopted;  and  it  has  been  held,  that  on  the  purchase 
*503  of  a  horse,  without   memorandum,  payment  *or 

actual  delivery,  the  verbal  request  of  the  buyer  that 
the  vendor  keep  the  horse  in  his  possession  for  a  special 
purpose,  and  the  consent  on  the  part  of  the  vendor, 
amounted  to  a  constructive  delivery,  su05cient  to  take  the 
sale  out  of  the  statute.''  That  case  has  since  been  ques- 
tioned, as  carrying  the  doctrine  of  constructive  delive- 
ry to  the  utmost  verge  of  safety ;  and  later  cases  seem 
to  have  resumed  a  stricter  doctrine,  and  qualified  the  in- 
ference to  be  drawn  from  the  acts  of  the  buyer.  The 
presumption  of  a  delivery  is  not  readily  allowed,  when 
there  has  been  none  in  fact ;  for  it  goes  to  deprive  the 
seller  of  the  possession  and  of  his  lien,  without  payment.*^ 
The  purchase  of  a  part  of  a  heap  of  grain,  or  of  other 
goods  in  bulk,  if  the  sanje  be  not  measured  off  and  se- 
parated at  the  time,  is  not  valid,  even  though  the  seller 
afterwards  measured  it  off  and  set  it  apart  for  the  ven- 
dee.*^ On  the  other  hand,  probity  in  dealing,  the  inter- 
ests of  commerce,  and  the  variety,  extent,  and  rapidity 
•of  circulation  of  property,  which  it  has  introduced,  require 
that  delivery  should  frequently  be  presumed  from  cir- 
cumstances ;  and  a  destination  of  the  goods  by  the  ven- 
dor to  the  use  of  the  vendee,  the  marking  them,  or  making 
them  up  to  be  delivered,  or  the  removing  them  for  the 
purpose  of  being  delivered,  may  all  entitle  the  vendee  to 
act  as  owner.*     But  the  presumption  fails  when  positive 


»  Dutilk  V.  Ritchie,  1  Dull.  Rep.  171.  See,  also,  to  the  same  point,  Baldey  v. 
Parker,  2  Barnw.^  Cress.  44. 

•>  Elmore  v.  Stone,  1  Taunt.  Rep.  458. 

«  Tempest  v.  Fitzgerald,  3  Barn.  ^  Aid.  680.  Carter  v.  Toussaint,  5  Ibid. 
855.     Dole  v.  Stimpson,  21  Pick.  384. 

<*  Howe  V.  Palmer,  3  Barnw  ^-  Aid.  321.  Salter  v.  Knox,  1  Bell's  Com.  181. 
n.  S.  P.     Eagle  v.  Eichelberger,  6  IVatts,  29.     See  supra,  p  496,  S.  P. 

«  Lord  Loughborough,  1  H.  Blacks.  Rep.  363.     1  Campb.  N.  P.  R.  233. 
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evidence  contradicts  it,  as  in  the  case  of  a  refusal  on  the 
part  of  the  vendor  to  part  with  the  goods  until  payment  f 
and  on  the  part  of  the  vendee  to  take  the  goods 
when  inspected  -^  *or  the  dehvery  be  of  a  sample,  *504 
which  is  not  part  of  the  bulk  of  the  commodity 
sold.  The  good  sense  of  the  doctrine  on  the  subject, 
would  seem  to  be,  that  in  order  to  satisfy  the  statute, 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with 
an  intention  of  vesting  the  right  of  possession  in  the  ven- 
dee, and  an  actual  acceptance  by  the  vendee,  with  an 
intention  of  taking  possession  as  owner.<= 

If  the  subject  matter  of  the  contract  does  not  exist  in  ■ 
rerum  natura,  at  the  time  of  the  contract,  but  remained  to 
be  thereafter  fabricated  out  of  raw  materials,  or  materials 
not  put  together,  it  is  consequently  incapable  of  delivery, 
and  not  within  the  statute  of  frauds  ;  and  the  contract  is 
vaUd  without  a  comphance  with  its  requisitions.'*  The 
case  rests  entirely  on  contract,  and  no  property  passes, 
until  the  article  is  finished  and  delivered.* 


a  Goodall  V.  Skelton,  2  H.  Blacks.  Rep.  316. 

b  Kent  V.  Huskinson,  3  Bos.  Sf  Pull.  233.  The  delivery  to  the  carrier  will  not 
conclude  the  vendee,  and  be  construed  into  an  actual  acceptance  of  the  goods,  so 
long  as  the  vendee  retains  ihe  right  of  inspection  upon  the  ultimate  delivery,  and 
to  object  to  either  the  quantity  or  quality  of  the  goods.  Astley  v.  Emei7,  4 
Maide  4-  Selic,  264.     Hanson  v.  Armitage.  5  Barmc.  Sf  Aid.  559. 

•^  Phillips  V.  BistoUi,  2  S-rc^  Cressw.  511. 

d  Tovi^ers  v.  Osborne,  Sir.  506.  Groves  v.  Buck,  3  Maule  ^  Sehc.  178. 
Littledale,  J.,  in  Smith  v.  Surman,  9  B.  4-   Cress.  561.     Mixer  v.  Howarth,  21 

Pick.  205. 

e  Muclo\^r  v.  Mangles,  1  Taunt.  Rep.  318.  In  the  Scotch  law,  if  goods  be 
purchased  from  a  manufacturer,  before  some  necessary  operation  of  his  art  be  com- 
pleted, as  if  one  buys  a  ship  on  the  stocks,  or  a  vase  in  the  hands  of  a  goldsmith, 
unfinished,  or  cotton  goods,  upon  the  loom,  in  a  state  of  preparation,  and  the  price 
be  paid,  there  is  held,  in  these  cases,  to  be  a  constructive  delivery,^  sufficient  to 
pass  the  property ;  and  this  was  tlie  doctrine  of  the  ci%'il  law.  1  Bell's  Com.  176. 
178.  This  may  be  very  reasonable  doctrine ;  but  the  English  rule,  according  to 
the  case  in  Taunton,  is  more  strict,  and  it  requires  the  chattel  to  be  finished,  and 
in  a  state  for  delivery,  and  to  be  deUvered,  according  to  the  natui-e  of  the  case,  to 
change  the  property!     In  Wood  v.  Russell,  5  Bar7iw.  S^-  Aid.  942.  Ch.  J.  Abbott 
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If  the  buyer  unreasonably  refuses  to  accept  of  the  arti- 
cle sold,  the  seller  is  not  obliged  to  let  it  perish-  on  bis 
hands,  and  run  the  risk  of  the  solvency  of  the  buyer. 
The  usage,  on  the  neglect  or  refusal  of  the  buyer  to  come 
in  a  reasonable  time,  after  notice,  and  pay  for  and  take 
the  goods,  is  for  the  vendor  to  sell  the  same  at  auction, 
and  to  hold  the  buyer  responsible  for  the  deficiency  in 

the  amount  of  sales.^ 
*505       *(7.)  The  place  of  delivery  is  frequently  a  point 
of  consequence  in  the  construction  of  the  contract 
of  sale. 

If  no  place  be  designated  by  the  contract,  the  general 
rule  is,  that  the  articles  sold  are  to  be  delivered  at  the 
place  where  they  are  at  the  time  of  the  sale.  The  store 
of  the  merchant,  the  shop  of  the  manufacturer  or  me- 
chanic, and  the  farm  or  granary  of  the  farmer,  at  which 
the  commodities  sold  are  deposited  or  kept,  must  be  the 
place  where  the  demand  and  delivery  are  not  to  be  made, 
when  the  contract  is  to  pay  upon  demand,  and  is  silent 
as  to  the  place.  This  appears  to  be  the  general 
*506  doctrine   on  the   subject.*"     Pothier  *distinguishes 


laid  down  the  principle,  that  where  a  ship  is  built  upon  special  contract,  and  por- 
tions of  tlie  price  were  to  be  paid  according  to  the  progress  of  the  work,  those 
payments  appropriate  specifically  to  the  purchaser  the  vessel  so  in  progress,  and 
vest  the  property  as  between  him  and  the  builder,  so  as  to  entitle  him  to  insist  on 
tJie  completion  of  that  very  vessel.  But  the  court  of  K.  B.,  in  Clark  v.  Spence, 
4  Adolph.  4'  Ellis,  448,  admitted  with  reluctance,  the  authority  for  this  new  prin- 
ciple, and  said  that  the  general  and  prior  rule  of  law  was,  that  under  a  contract 
for  building  a  vessel,  or  any  thing  not  existing  in  specie  at  the  time  of  the  contract, 
no  property  vested  in  the  purchaser  during  the  progress  of  the  work,  even  though 
the  precise  mode  and  time  of  payment  were  fixed,  nor  until  the  thing  was  delivered, 
or  ready  for  delivery,  and  approved  of  by  the  purchaser,  and  that  the  purchaser  was 
not  bound  to  deliver  the  identical  article,  if  another  answered  the  specification  in 
the  contract. 

"  Sands  &.  Crump  v.  Taylor  &  Lovett,  5  Jolnis.  Rep.  395.  Adams  v.  Minick, 
cited  in  5  Serg.  ^  Rawle,  32.     Girard  v.  Taggart,  5  Ibid.  19. 

*>  Pothier,  Traite  des.  Qblig.  No.  512.  Traite  du  Contrat  de  Vente,  No. 
45,  46.  51,  52.  Code  Napoleon,  n.  1609.  Tovllier,  Droit  Civil  Francais, 
tome  vii,  n.  90.     Civil  Code  of  Louisiana,  art.  24G9.     Adams  v.  Minick,  cited 
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between  contracts  for  a  thing  certain,  as  for  all  the  wine 
of  the  vintage  of  the  vendor,  and  a  contract  for  any  thing 
indeterminate,  as  a  pair  of  gloves,  a  certain  quantity  o^ 
corn,  wine,  &c.  In  the  former  case,  the  delivery  is  to- 
be  at  the  repository  where  the  wine  was  at  the  time  of 
the  contract ;  and  this  is  reasonably  supposed  to  be  the 
understanding  of  the  parties,  as  the  purchaser  would 
then  be  able  to  see  that  he  had  the  whole  quantity, 
agreeably  to  the  contract.  In  the  latter  case,  the  pro- 
perty is  to  be  delivered  at  the  debtor's  place  of  residence, 
unless  the  parties  lived  near  each  other,  and  the  thing 
be  portable;  in  which  case  the  place  of  payment  would 
be  the  creditor's  residence.*  The  common  law  on  the 
subject  of  the  delivery  of  specific  articles  which  are  por- 
table, makes  a  distinction  between  the  contract  of  sale, 
and  the  contract  to  pay  a  debt  at  another  time  in   such 


in  Wharton's  Dig-  of  Penn.  Cases,  tit.  Vendor,  n.  76.  Lobdell  v.  Hopkln?;, 
5  CoxceiCs  Rep.  516.  Chipmaii' s  Essay,  on  the  Law  of  Contracts,  29,  3U. 
Goodwin  V.  Holbrook,  4  WendelVs  Rep.  330. 

The  Code  Napoleon,  in  respect  to  the  contract  of  sale,  and  in  respect  to  all 
other  contracts,  seems  to  be,  in  a  great  degree,  a  concise  abridgment  or  summary 
of  the  writings  of  Pothier.  M.  Dupin,  in  a  dissertation  prefixed  to  the  edition 
of  the  works  of  Pothier,  published  at  Paris  in  1327,  says,  that  three  fourths  of 
the  Code  Civil  have  been  literally  extracted  from  Pothier's  treatises.  The  utility 
of  the  latter,  and  their  great  merit,  in  learning,  perspicuity,  and  accuracy  of  illus- 
tration, are  far  from  being  superseded  or  eclipsed  by  the  simplicity,  precision, 
and  brevity  of  the  code.  The  aid  of  the  French  civilians  of  the  former  school 
has  been  found  as  indispensable  as  ever.  The  Code  Napoleon  and  Code  du 
Commerce,  deal  only  in  general  rules  antl  regulations.  They  are  not  sufficiently 
minute  and  provisional,  to  solve,  without  judicial  discussion,  the  endless  ques- 
tions that  constantly  arise  in  the  business  of  life.  The  citation  of  adjudged 
cases,  M.  Dupin  says,  is  so  very  common  in  the  French  courts,  that  there  seems 
t-o  be  an  emulation  who  shall  cite  the  most.  (Jurisprudence  des  Arrets,  Pref) 
Between  the  years  1800  and  1327,  there  were  upwards  of  two  hundred  original 
treatises  and  compendiums,  upon  different  titles  of  the  law,  published  in  France. 
M.  Toullier  has  undertaken  a  commentary  upon  the  French  Civil  Law,  accord- 
ing to  the  order  of  the  Code,  which  has  already  extended  to  twelve  volumes  ; 
and,  as  far  as  I  may  be  permitted  to  judge,  from  a  very  imperfect  knowledge  of 
the  French  law,  he  seems  to  rival  even  Pothier  himself,  in  the  comprehensiveness- 
of  his  plan,  and  in  the  felicity  of  its  execution. 

^  Pothier,  Trazle  des  Oblig. 'No.  512,  512. 
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articles.  We  have  seen,  that  in  the  contract  of  sale  the 
delivery  is  to  be  at  the  place  where  the  vendor  has  the 
article ;  but  in  the  other  case,  the  weight  of  authority 
would  seem  to  be  in  favour  of  the  rule,  that  the  property 
was  to  be  delivered  at  the  creditor's  place  of  residence, 
though  the  cases  on  the  subject  are  not  easily  reconcila- 
ble with  each  other. 

Lord  Coke  lays  down  the  rule,*  that  if  the  contract  be 
to  deliver  specific  articles,  as  wheat  or  timber,  the  obligor 
is  not  bound  to  carry  the  same  abroad,   and   seek  the 
obhgee,  (as  in  the  case  of  payment  of  money,)  but  he 
must  call  upon  the  obligee  before  the  day,  to  know  where 
he  would  receive  the  articles,  and  they  must  be  delivered, 
or  the  obhgor  must  be  ready  and  able  to  make  the  de- 
livery, at  the  place  designated  by  the  obligee.     This  doc- 
trine was  admitted  in  the  case  of  Aldrich  v.  Albee,^ 
*507  in  which  it  was  declared,  that  if  *no  place  be  men- 
tioned in  the  contract,  to  deliver  specific  articles, 
(and  which  in  that  case  were  hay,  bark  and  shingles,) 
the  creditor  had  the  right  to  name  the  place.     It  is  evi- 
dent, however,  that  this  rule  must  be  received  with  con- 
siderable qualification,  and  it  will  depend,  in  some  de- 
gree, upon  the  nature  and  use  of  the  article  to  be  de- 
livered.    The  creditor  cannot  be  permitted  to  appoint 
an  unreasonable  place,  and   one   so   remote   from   the 
debtor,  that  the  expense  of  the  transportation   of  the 
articles  might  exceed  the  price  of  them.     If  the  place 
intended  by  the  parties  can  be  inferred,  the  creditor  has 
no  right  to  appoint  a  different  place.     But  if  no  place  of 


»  Co.LM.'ilO.h. 

^  1  Greenleaf's  Rep.  120.  In  the  subsequent  case,  in  the  same  court,  of 
Bixby  V.  Whitney,  5  Jbid.  192,  it  was  declared  to  be  well  settled,  that  where  no 
place  is  appointed  for  the  delivery  of  specific  articles,  the  obligor  must  go  before 
the  day  of  payment  to  the  obligee,  and  know  what  place  he  will  appoint  to  re- 
ceive them.  The  first  act  is  to  be  done  by  the  debtor,  and  if  he  omits  to  do  it, 
he  is  in  default.     See,  also,  Mingus  v.  Pritchet,  3  Dev.  N.  C.  Rep.  78,  S.  P. 
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performance  be  designated,  and  none  can  be  clearly  in- 
ferred from  collateral  circumstances,  it  seems  to  have 
been  again  admitted,  that  the  creditor  may  designate  a 
reasonable  place  for  the  delivery  of  the  articles.''     Mr. 
Chipman''  also  states  it  as  a  rule  of  the  common  law,  well 
understood  and  settled  in  Vermont,  that  if  a  note  be  given 
for  cattle,  grain,  or  other  portable  articles,  and  no  place 
of  payment  be  designated  in  the  note,  the  creditor's  place 
of  residence  at  the  time  the  note  is  given,  is  the  place  of 
payment.     The  same  rule  is  declared  in  New- York,  when 
the  time,  but  not  the  place  of  the  payment  of  the  portable 
article  is  fixed. *=     If  the  article  be  not  portable,  but  pon- 
derous and  bulky,  then  Lord  Coke's  rule  prevails,  and 
the  debtor  must  seek  the  creditor,  or  get  him  to  name  a 
place ;  and  if  no  place,  or  an  unreasonable  one,  be  named, 
the  debtor  may  deliver  the  articles  at  a  place  which  cir- 
cumstances shall  show  to  be  suitable  and  convenient  for 
the  purpose  intended,  and  presumptively  in  the  con- 
templation *of  the  parties  when  the  contract  was  *50S 
made.''    There  is  a  material  difference  in  the  reason 
of  the  thing,  between  a  tender  of  cumbersome  goods,  and 
those  v/hich  are  portable ;  and  the  same  removal  from 
one  place  to  another  is  not  equally  required  in  the  two 
cases.®     There  is  another  class  of  cases,  in  which  the 
position  is  assumed,  that  if  the  parties  have  not  designa- 
ted any  particular  place  of  delivery,  it  is  to  be  at  the 
debtor's  residence,  or  where  the  property  was  at  the  time 
of  the  contract ;  as  in  the  case  of  a  note  payable  in  farm 
produce,  without  mentioning  time  or  place,  the  place  of 


*  Currier  v.  Currier,  2  N.  H.  Rep.  75. 

*>  Essay  on  the  Latu  of  Contracts,  for  the  Payment  of  Specific  Articles, 
25,  26. 

'^  Goodwin  v.  Holbrook,  4  WendelVs  Rep.  377. 

«■  Chipman's  Essay  on  the  Law  of  Contracts,  for  the  Payment  of  Specific 
Articles,  27 . 

'  Stone  V.  Gilliam,  1  Show.  Rep.  149. 
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demand  and  delivery  is  held  to  be  at  the  debtor's  farm.'^ 
It  is  likewise  adjudged,  that  where  a  person  in  the  cha- 
racter of  bailee,  promises  to  deliver  specific  goods  on  de- 
mand, though  the  demand  may  be  made  wherever  he 
may  be  at  the  time,  his  offer  to  deliver  at  the  place  where 
the  property  is,  or  at  his  dwelling-house,  or  place  of  busi- 
ness, will  be  sufficient.'' 

If  the  debtor  be  present  in  person  or  by  his  agent,  and 
makes  a  tender  of  specific  articles  at  the  proper  time  and 
place,  according  to  contract,  and  the  creditor  does  not 
come  to  receive  them,  or  refuses  to  accept  them,  the  bet- 
ter opinion  is,  that  if  the  article  be  properly  designated 
and  set  apart,  (and  such  designation  is  necessaiy,^)  the  - 
debt  is  thereby  discharged.*^  If  the  debtor  be  sued,  he 
may  pkad  the  tender  and  refusal,  and  he  will  be  excused 
by  the  necessity  of  the  case  from  pleading  uncore  prist, 
and  bringing  the  cumbersome  articles  into  court  ;•*  and  it 


»  Lobdell  V.  Hopkins,  5  Cowen/s  Rep.  514.  So,  also,  in  Minor  v.  Michie, 
1  Walker's  Miss.  R.  24,  it  was  held,  that  if  no  time  or  place  be  specified  in  the 
contract  for  the  delivery  of  specific  articles,  the  debtor  is  not  bound  to  seek  the 
creditor,  but  the  latter  to  entitle  himself  to  sue,  must  allege  and  prove  a  specia:! 
demand.  This  is  more  reasonable  than  Lord  Coke's  rule.  The  law  relative  to 
the  practical  execution  of  contracts  for  payment  in  goods  or  specific  articles,  is 
well  expounded  in  Chipman  on  Contracts.  See,  also,  Roberts  v.  Beatty,  2  Penn. 
R.  65.     Cowen,  J.,  20  Wendell,  199. 

^  Scott  v.  Crane,  1  Conn.  Rep.  255.  5  Ibid.  76.  Mason  v.  Biiggs,  16  Mass. 
Rep.  453.     Shrigerland  v.  Morse,  8  Johns.  Rep.  474. 

c  Wyman  v.  Winslow,  2  Fairfield,  398. 

d  Co.  Litt.  207.  a..  Peytoe's  case,  9  Co.79.  a.  Bro.m.  Touts  temps  prist, 
pi.  31.  Smith  V.  Loomis,  7  Conn.  Rep.  110.  Garrard  v.  Zachariah,  1  Stew- 
art's  Ala.  Rep.  272.  Thaxton  v.  Edwards, /6i<i.  524.  Savary  v.  Goe,  3  Wash. 
C.  C.  Rep.  140.  Robinson  v.  Batchelder,  4  N.  H.  Rep.  46.  Lamb  v.  Lathrop, 
13  Wendell,Qb. 

^  Bro.  ub.  sup.  In  Johnson  v.  Baird,  3  Blacks.  Ind.  R.  182,  in  an  action 
on  a  promise  to  pay  a  certain  sum  in  hats,  at  a  certain  time  and  place,  it  was  held 
to  be  a  good  defence,  that  the  defendant  had  the  hats  ready  for  delivery  at  the 
time  and  place,  and  that  no  person  was  present  to  receive  them.  But  the  plea 
also  contained  the  uncore  prist,  and  the  court  said  that  it  was  necessary  that  the 
plea  should  state  where  the  articles  were,  and  that  they  were  either  left  at  the  place 
properly  designated,  or  that  they  were  retained,  and  were  still  ready  for  delivery. 
Dorman  v.  Elder,  Ibid.  490.     Fleming  v.  Potter,  7  Watts,  380,  S.  P.     No  de- 
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is  not  like  the  case  of  a  tender  of  money,  which  the  party 
is  bound  to  keep  good,  and  on  a  plea  of  tender  to 
bring  the  money  into  court.  The  creditor  *is  enti-  *509 
tied  to  the  money  at  all  events,  whatever  may  be 
the  fate  of  the  plea  f  and  there  is  equal  reason  that  he 
should  be  entitled  to  the  specific  articles  tendered.  But 
in  TVcIdw  Hadleij,^  it  was  decided,  after  a  very  able  dis- 
cussion, that  on  a  tender  and  refusal  of  specific  articles, 
the  property  did  not  pass  to  the  creditor.  This  was  con- 
trary to  the  doctrine  declared  in  other  cases  f  and  the 
weight  of  argument,  if  not  of  authority,  and  the  analogies 
of  the  law,  would  appear  to  lead  to  the  conclusion,  that 
on  a  valid  tender  of  specific  articles,  the  debtor  is  not 
only  discharged  from  his  contract,  but  the  right  of  proper- 
ty in  the  articles  tendered  passes  to  the  creditor.*^  The 
debtor  may  abandon  the  goods  so  tendered;  but  if  he 
elects  to  retain  possession  of  the  goods,  it  is  in  the  cha- 
racter of  bailee  to  the  creditor,  and  at  his  risk  and  ex- 
pense.'' 


mand  was  held  to  be  necessary  in  the  latter  case,  but  the  defendant  must  show 
that  he  was  ready  at  the  time  and  place. 

=>  Le  Grew  v.  Cooke,  1  Bos.  c5-  Pull.  332. 

b  i.  N.H.  Rep.  295. 

<=  Nicholas  V.  Whiting,  1  Root's  Rep.  448.  Rix  v.  Strong,  1  Ibid.  55.  Sling- 
erland  v.  Morse,  8  Johns.  Rep.  474. 

''  Code  Napoleon,  No.  1257.  Pothier,  TraiU  des  Oblig.  No.  545.  Smith  v. 
Loomis,  supra.  Mitchell  v.  Merrill,  2  Blackf.  Ind.  Rep.  87.  Lamb  v.  Lathrop;, 
13  Wendell,  95.  In  Bailey  v.  Simonds,  6  N.  H.  Rep.  159,  it  was  held,  that  if  a 
note  be  payable  in  goods  at  a  particular  place,  on  demand,  the  maker  must  have 
the  goods  always  ready  at  the  place.     Mason  v.  Briggs,  16  Mass.  Rep.  453,  S.  P. 

*  Mr.  Chipman,  in  the  able  essay  to  which  I  have  already  referred,  supposes 
that  the  debtor  may  sell  the  goods  which  he  soretains,  if  they  be  perishable  articles, 
and  he  will  be  accountable  for  the  net  proceeds.  He  has  reasoned  well,  and  upon 
sound  legal  principles,  in  support  of  his  position,  that  on  the  tender  and  refusal  of 
specific  articles,  the  debt  is  discharged  on  the  one  hand,  and  the  title  to  the  pro- 
perty transferred  to  the  creditor  on  the  other.  In  Illinois,  it  is  declared  by  statute 
that  if  no  place  be  specified  in  the  written  contract  for  the  payment  or  delivery  of 
specific  articles,  the  obligor  may  tender  them  at  the  payee's  place  of  residence. 
But  if  the  articles  be  too  ponderous,  or  the  payee  has  no  known  place  of  residence, 
the  obligor  may  tender  them  at  his  own  place  of  residence.  Such  tender  vests  the 
property  in  the  creditor.     Revised  Laws  of  Illinois,  edit.  1833,  p.  484,  485, 
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With  respect  to  part  performance  of  an  entire  contract 
for  the  sale  and  delivery  of  personal  property  of  a  given 
quantity,  at  a  specified  price  and  time,  or  for  the  perform- 
ance of  certain  labor  and  service,  a  delivery  of  a  less 
quantity  than  that  agreed  on,  or  a  refusal  or  omission  to 
perform  the  entire  labor  or  service,  without  any  act  or 
consent  of  the  other  party,  w^ill  not  entitle  the  party  who 
has  delivered  in  part  or  performed  in  part,  to  recover  any 
compensation  for  the  goods  which  have  been  delivered, 
or  the  service  which  has  been  performed.  The  entire 
performance  is  a  condition  precedent  to  the  payment  of 
the  price,  and  the  courts  cannot  absolve  men  from  their 
legal  engagements  or  make   contracts  for  them.^ 

I  have  thus  endeavoured  to  mark  the  prominent  and 
most  practical  distinctions,  on  the  very  diffusive  subject 
of  the  delivery  requisite  to  pass  the  title  to  goods,  or  to 
take  the  case  out  of  the  operation  of  the  statute  of  frauds. 
But  even  in  this  general  view  of  the  subject,  it  has  been 
difficult  to  select  those  leading  principles,  which  were 
sufficient  to  carry  us  safely  through  the  labyrinth  of 
cases,  that  overwhelm  and  oppress  this  branch  of  the 
law. 

*510       *VIII.  Of  the  memorandum  required  by  the  statute 

of  frauds. 
The  statute  of  frauds,  of  29  Car.  II.  ch.  3.  sect.  4,  de- 


a  Waddington  v.  Oliver,  5  B.  Sf  Puller,  61.  M'Millan  v.  Vanderlip,  12  John- 
son, 165.  Champlin  v.  Rowley,  13  Wendell,  258.  S.  C.  18  Wendell,  187. 
Mead  v.  Degolyer,  16  lb.  632.  See,  also,  supra,  p.  258,  and  Steamboat  Co.  v. 
Wilkins,  8  Vermont  R.  54.  Helm  v.  Wilson,  4  Missouri  Rep.  41.  The  cases 
of  Oxendale  v.  Wetherell,  9  B.&j-  Cress.  380.  401,  and  Britton  v.  Turner,  6  New- 
Hampshire,  481,  considered  the  rule  as  rather  stern,  and  relaxed  its  severity, 
and  in  Mead  v.  Degolyer,  above  mentioned,  Mr.  Justice  Cowen  intimated  that 
a  court  of  chancery  might  perhaps  feel  itself  driven  to  interfere  in  some  of  these 
hard  cases,  and  it  was  repulsive  to  Lord  Tenterden's  ideas  of  justice,  that  if  a 
man  agreed  to  deliver  250  bushels  of  wheat  by  a  certain  day,  and  fell  short  but 
one  bushel,  the  vendee  should  get  the  249  for  nothing.  But  in  Champlin  v. 
Rowley,  18  Wendell,  191,  the  chancellor  repudiated  the  doctrine  of  the  case  of 
Oxendale  v.  Wetherell,  with  much  severity. 
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clared,  that  no  action  should  be  brought  to  charge  any 
executor  or  administrator,  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate  f  or  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person ;  or  to 
charge  any  person,  upon  any  agreement  made  upon  con- 
sideration of  marriage,*"  or  upon  any  agreement  that  was  V 
not  to  be  performed  in  one  year,*^  unless  there  was  some  | 

memorandum  or  note  in  writing  of  the  agreement,  signed  I 

by  the  party  to  be  charged,  or  his  agent.     The  statute,  / 

in  respect  to  the  memorandum,  applied  also  to  contracts 
for  the  sale  of  goods,  wares  and  merchandise,  in  cases  • 
where  there  was  no  delivery  and  acceptance  of  part,  or 
payment  in  part,  or  something  in  earnest  given.  This 
statute  is  assumed  to  be  the  basis  of  the  statute  laws  of 
the  several  states  on  this  subject.  It  has  been  frequently 
re-enacted  in  New-York,  and  the  last  revision  of  the  sta- 
tute law  of  the  state  has  not  changed  its  force  or  con- 
struction,'^ and  it  applies  equally  to  the  grant  or  assign- 


*  T\ie  New-York  Revised  Statutes,  \o\.'\\.  'p.  113.  sec.  1,  have  improved  upon 
the  phraseology  of  the  English  statute,  by  adding,  or  to  pay  the  debts  of  the 
testator  or  intestate  out  of  his  oion  estate. 

^  Tliis  did  not  apply  to  mutual  promises  to  marry.  Cook  v.  Baker,  Str.  Rep^ 
34  ;  and  in  the  New- York  Revised  Statute s,\ol.  ii.  p.  135.  sec.  2,  this  exception 
is  expressly  made. 

"  The  statute  only  applies  to  agreements  which  are,  by  express  stipulation, 
not  to  be  performed  within  a.  year.  It  does  not  apply  to  cases  in  which  the  per- 
formance of  the  agreement  depends  upon  a  contingency  which  may  or  may  not 
happen  within  the  year.  Fenton  v.  Emblers,  3  Burr.  Rep.  1278.  Wells  v. 
Horton,  12  B.  Moore,  177.  Moore  v.  Fox,  10  Johns.  Rep.  244.  M'Lees  v. 
Hale,  10  WendelVs  Rep.  426.  An  inchoate  performance  within  the  year  under 
a  parol  agreement,  is  not  sufficient  to  take  the  case  out  of  the  statute.  The 
statute  excepts  agreements  only  that  are  to  be  perfor7ned,  that  is  completed  within 
the  year.  Boydell  v.  Drummond,  11  East,  142.  Birch  v.  Earl  of  Liverpool, 
2  C.  Sf  Cr.  392.  Nor  does  the  statute  apply  to  the  case  of  goods  sold  and  de- 
livered within  the  year,  but  where  the  price  was  not  to  be  paid  until  after  the 
expiratioji  of  the  year.  Donellan  v.  Reed,  3  B.  4'  Adolph.  899.  Holbrook  v. 
Armstrong,  1  Fairfield'' s  Rep.  31. 

"*  New-York  Revised  Statutes,  vol.  ii.  p.  113.  sec.  1.  Ibid.  vol.  ii.  p.  135. 
sec.  2.    Ibid.  vol.  ii.  p.  136.  sec.  3.    Ibid.  vol.  ii.  p.  137.  sec.  2.    But  the  New- 

VoL.  IT,        '  84 
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ment  of  any  existing  trust  in  goods  and  things  in  action, 
as  well  as  to  lands.*  The  signing  of  the  agreement  by 
one  party  only  is  sufficient,  provided  it  be  the  party 
sought  to  be  charged.  He  is  estopped  by  his  signature 
from  denying  that  the  contract  was  validly  executed, 
though  the  paper  be  not  signed  by  the  other  party,  who 

sues  for  a  performance.''  It  is  sufficient,  likewise, 
*511  if  the  note  or  *memorandum  be  made  by  a  broker 

employed  to  effect  the  purchase  ;  and  the  instru- 
ment is  liberally  construed  without  a  scrupulous  regard 
to  forms.*^  The  signature  may  be  with  a  lead  pencil, 
according  to  the  practice  in  cases  of  hurried  business. 
The  mark  of  one  unable  to  write,  or  even  a  printed  name, 
under  certain  circumstances,  is  a  sufficient  signature  ; 
and  if  the  name  be  inserted  in  such  a  manner  as  to  have 
the  effect  of  authenticating  the  instrument,  it  is  imma- 
terial in  what  part  of  it  the  name  be  found. "^     The  con- 


York  statute  uses  the  word  subscribed  instead  of  the  word  signed,  in  the  statute 
of  Charles  II.  The  Massachusetts  Revised  Statutes  of  1835,  and  the  Revised 
Laws  of  niinois,  1833,  and  of  Indiana,  1838,  and  of  Connecticut,  1838,  and 
of  New-Jersey,  1794,  follow  closely  the  words  of  the  English  statute  of  frauds. 
But  the  former  contains  a  provision  which  puts  an  end  to  the  question  which  has 
much  agitated  and  divided  the  courts  of  law  in  England  and  this  country.  (See 
infra,  vol.  iii.  p.  121,  122.)  The  consideration  of  the  promise  need  not  be  ex- 
pressed in  the  writing,  but  may  be  proved  by  parol. 

*  It  seems  not  to  be  settled  in  England,  whether  s/ocA- be  comprehended  under 
tVie  words  goods,  wares,  and  merchandises,  in  the  17th  section  of  the  statute. 
Pickering  v.  Appleby,  Comyn's  Rep.  354.  MusseU  v.  Cooke,  Prec.  in  Ch. 
533.  2  P.  Wms.  307.  See  supra,  494,  note.  Treasury  checks  held  not  to  be 
included  in  the  words.  Beers  v.  Crowell,  Dudley'' s  Geo.  R.  28.  But  in  Mas- 
sachusetts it  is  held,  that  a  contract  for  the  sale  of  manufacturing  stock  is  within 
the  statute  of  frauds.     Tisdale  v.  Harris,  20  Pick.  9. 

^  Allen  v.  Bennet,  3  Taunt.  Rep.  169.  Lord  Manners,  in  2  Ball  Sj-  Beatfy, 
370.  Sir  William  Grant,  in  3  Ves.  4"  Beames,  192.  Sir  Thomas  Plumer,  in 
2  Jac.  Sf  Walk.  426.  Flight  v.  Bolland,  4  RusselVs  Rep.  428.  Ballard  v. 
Walker,  3  Johns.  Cas.  60.  Seton  v.  Slade,  7  Vesey.  265.  Clason  v.  Bailey^ 
li  Johns.  Rep.  487.  Douglas  v.  Spears,  2  Noit  ij-  M'Cord,  207.  Palmer  v. 
Scott,  1  Russell  ^  Mylne,  391. 

"  Goon  V.  Aflalo,  6  Bamw.  4-  Cress.  117. 

<*  Stokes  V.  Moor,  1  Cox' s  Rep .  2ld .  Selby  v.  Selby,  3  Merivale's  Rep.  2. 
Ogilvie  V.  Foljambe,  3  Ibid.  53.     Knight  v.  Cuckford,  1  Esp.  N.  P.  C.  190. 
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tract,  must,  however,  be  stated  with  reasonable  certainty, 
so  that  it  can  be  understood  from  the  writing  itself,  with- 
out having  recourse  to  parol  proof."*  Unless  the  essen- 
tial terms  of  the  sale  can  be  ascertained  from  the  writing 
itself,  or  by  a  reference  contained  in  it  to  something  else, 
the  writing  is  not  a  compliance  with  the  statute  ;  and  if 
the  agreement  be  thus  defective,  it  cannot  be  supplied  by 
parol  proof,  for  that  would  at  once  introduce  all  the  mis- 
chiefs which  the  statute  of  frauds  and  perjuries  was  in- 
tended to  prevent.*^ 


Saunderson  v.  Jackson,  2  Bos.  Sy  Pull.  238.  Schneider  v.  Morris,  2  Maide  8f 
Selw.  286.  Clason  v.  Bailey,  14  Johns.  Rep.  484.  Thornton  v.  Kempster, 
5  Taunt.  Rep.  786.     Penniman  v.  Hartshorn,  13  Mass.  Rep.  87. 

^  Bailey  &  Bogart  v.  Ogdens,  3  Johns.  Rep.  399.  Champion  v.  Plummer, 
4  Bos.  4"  Pull.  2.52.  Elmore  v.  Kingscote,  5  Barnw.  Sf  Cress.  583.  If  a  bill 
of  parcels  be  delivered  to,  and  accepted  by  the  purchaser,  with  his  name  in  it, 
from  the  commission  merchant,  it  is  a  sufi&cient  memorandum  of  the  sale  of  the 
goods  within  the  statute  of  frauds.  Batturs  v.  Sellers,  5  Harr.  4'  Johns.  117. 
But  a  written  agreement  may  be  waived,  and  the  terms  of  it  varied  by  a  subse- 
quent parol  agreement,  for  that  becomes  a  new  subsequent  contract.  Thomas  v. 
Currie,  Brevard'' s  M.  S.  Rep.,  cited  in  Rice's  Dig.  tit.  Agreement,  sec.  117. 
Neil  V.  Cheves,  1  Bail.  S.  C.  Rep.  537. 

b  Parkhurst  v.  Van  Cortlandt,  1  Johjis.  Ch.  Rep.  280,  281.  Abeel  v.  Rad- 
cM',  13  Jo?ins.  Rep.  297.  Vid^  Svvra,  p.  498.  It  was  held,  in  the  cases  of 
Towers  v.  Osborne,  Sir.  Rep.  506,  and  Clayton  v.  Andrews,  4  Burr.  Rep. 
2101,  that  a  contract  for  the  sale  of  goods,  to  be  thereafter  produced  by  work 
and  labour,  was  not  within  the  statute  of  frauds,  which  only  related  to  sales 
where  the  delivery  was  to  be  immediate,  and  the  buyer  immediately  answerable. 
In  the  one  case,  the  coach  was  to  be  afterwards  made,  and  in  the  other,  the  wheat 
■was  to  be  thrashed ;  and  as  the  article  contracted  to  be  sold  was  to  be  first  manu- 
factured, or  labour  bestowed  upon  it,  the  contract  might  be  deemed  to  be  one  for 
work  and  labour  in  making  or  preparing  an  article  for  delivery.  These  cases 
have  been  since  somewhat  questioned,  and  the  latter  went  quite  far  with  its  dis- 
tinction. It  seems  now  to  be  settled,  that  the  statute  of  frauds  extends  to  execu- 
tory as  well  as  to  executed  contracts  ;  and  that  if  the  article  sold  existed  at  the 
time  171  solido,  and  was  capable  of  dehvery,  the  contract  is  within  the  statute  of 
frauds ;  but  if  the  article  is  to  be  afterwards  manufactured,  or  prepared  by  work 
and  labour  for  delivery,  the  contract  is  not  within  the  statute.  Rondeau  v.  Wyatt, 
2  H.  Blacks.  Rep.  63.  Cooper  v.  Elston,  7  Term  Rep.  14.  Smith  v.  Sur- 
man,  9  B.  Sj-  Cress.  561.  Bennett  v.  Hull,  10  Johjis.  Rep.  364.  Crookshank 
V.  Burrell,  18  Ibid.  58.  Sewall  v.  Fitch,  8  Cowen's  Rep.  215.  Jackson  v. 
Covert,  5  Wendell,  139.  These  latter  cases  admit  the  distinction  above  stated 
to  be  well  settled,  and  that  it  goes  to  sustain  the  correctness  of  the  decisions  in 
Strange,  if  not  in  Burroic,  though  not  entirely,  upon  the  ground  assumed  in 
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IX.   Of  sales  of  goods,  as  affected  hj  fraud. 
Though  there  be  a  judgment  against  the  vendor,  and 
the  purchaser  has  notice  of  it,  that  fact  will  not,  of  itself, 
affect  the  validity  of  the  sale  of  personal  property. 
*513  Butifthe  *purchaser,  knowing  of  the  judgment,  pur- 
chases, with  the  view  and  purpose  to  defeat  the  cre- 
ditor's execution,  it  is  iniquitous  and  fraudulent,  notwith- 
standing he  may  have  given  a  full  price,  for  it  is  assisting 
the  debtor  to  injure  the  creditor.     The  question  of  fraud 
depends  upon  the  motive.     The  purchase  must  be  lona 
fide,  as  well  as  upon  a  valuable  consideration.     The  rule 


them.  And  yet,  in  Garbutt  v.  Watson,  5  Barnw.  ^  Aid.  613,  the  decision  of 
Clayton  v.  Andrews  is  strongly  and  justly  shaken,  as  having  pushed  the  distinc- 
tion to  an  extreme  of  refinement ;  and  though,  in  the  l^st  case,  the  sacks  of  flour 
sold  were  not  then  prepared,  but  were  to  be  got  ready  for  delivery  in  a  few  weeks, 
yet  the  sale  was  held  to  be  within  the  statute,  and  that  though  the  flour  was  not 
ground  at  the  time,  it  was  still  a  contract  for  the  sale  of  goods,  and  not  for  work 
and  labour  and  materials  found.  This  seems  to  be  the  most  reasonable  construc- 
tion of  such  a  contract. 

The  court  of  appeals,  in  Maryland,  in  Eichclberger  v.  M'Cauley,  5  Harr.  ^• 
Joli7is.  213,  followed,  with  some  reluctance,  the  case  of  Clayton  v.  Andrews,  and 
declared,  that  it  was  not  to  be  extended  to  cases  where  the  work  and  labour  to 
be  done  might  be,  of  themselves,  considered  parts  of  the  contract.     The  English, 
statute  of  9  Geo.  IV.  ch.  14,  entitled,  "  An  act  for  rendering  a  written  memoran- 
dum necessary  to  the  validity  of  certain  promises  and  engagements,"  has  pro- 
vided for  this  case,  by  declaring  that  the  statute  of  fi-auds  of  29  Car.  II.  ch.  3, 
shall  extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not,  at  the  time  of  the  contract,  be  actually  made,  procured, 
or  provided,  or  fit,  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit  for  delivery.     It  was 
said,  in  the  last  century  at  Westminster  Hall,  that  the  statute  of  frauds,  of  29 
Car.  II.,  had  not  been  explained  at  a  less  expense  than  one  hundred  thousand 
pounds  sterling.     I  should  suppose,  firom  the  numerous  questions  and  decisions 
•which  have  since  arisen  upon  it,  that  we  might  put  down  the  sum  at  a  million 
and  upwards.     How  hazardous  it  would  now  seem  to  be,  to  attempt  to  recast 
the  statute  in  new  language,  or  to  disturb  the  order  and  style  of  its  composition, 
considering  how  costly'  its  judicial  liquidation  has  been,  and  how  applicable  its 
provisions  are  to  the  daily  contracts  and  practical  affairs  of  mankind.     It  has 
been  affirmed  in  England,  that  every  line  of  it  was  worth  a  subsidy  ;  and  uniform 
experience  shows  how  difficult  it  is,  by  new  provisions,  to  meet  every  contingency, 
and  silence  the  tone  of  sharp,  piercing  criticism,  and  the  restless  and  reckless 
spirit  of  litigation. 
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has  been  repeatedly  declared  and  established.*    "Whether 
it  would  be  an  act  of  fraud  sufficient  to  vacate  the  con- 
tract, if  the  purchaser,  knowing  of  his  own  insolvency, 
and  utter  incapacity  to  make  payment,  but  without  using 
any  device  or  contrivance  to  deceive  the  vendor,  pur- 
chases goods  of  another,  who  is  ignorant  of  his  insolvency, 
and  sells  them  under  the  belief  of  the  solvency  as  well 
as  good  faith  of  the  buyer,  is  a  question  which 
*was  raised,  but  left  undecided,  in  Conyers  v.  En-  *514 
7iisy     It  has  been  since  decided  in  another  case,'^ 
that  the  mere  insolvency  of  the  vendee,  and  the  liability 
ofthe  goods  to  immediate  attachment  by  his  creditors, 
though  well  known  to  himself,  and  not  disclosed  to  the 
vendor,  would  not,  of  itself,  avoid  the  sale.     In  that  case 
there  was  no  false  assertion,  or  fraudulent  misrepresenta- 
tion or  deceit  practised,  or  concert,  or  secret  agreement, 
with  any  other  person,  and  there  was  no  direct  evidence 
that  the  vendee  knew  at  the  time  that  he  was  insolvent. 
The  decision  was  put  upon  the  ground  that  the  credit 
was   in    fact  obtained   without   any   fraudulent  intent, 
and  the  validity  of  the   sale  would  depend  upon  the 
decision  of  the  question,   whether  there  was  fraud  in 
fact.-i 


»  Lord  Mansfield,  1  Burr.  Rep.  474.  Cowp.  Rep.  434.  Dallas,  Ch.  J., 
8  Tau7it.  Rep.  678.  Beals  v.  Guernsey.  8  Johns.  Rep.  446.  Duncan,  J., 
7  Serg^Rawle,S9. 

b  2  Mason's  Rep.236. 

«•  Cross  V.  Peters,  1  Greenleafs  Rep.  376. 

d  It  was  settled  in  the  court  of  errors  of  New-York,  in  Lupin  v.  Maire,  6  Wen- 
dell's  Rep.  77,  that  where  goods  are  delivered  unconditionally  to  the  vendee,  a  mis- 
take or  error  as  to  his  solvency  will  not  invalidate  the  contract,  or  entitle  the  ven- 
dor to  relief;  for  the  vendor  of  personal  property  has  no  lien  on  the  goods  sold  and 
dehvered.  But  if  there  be  fraud  in  fact  on  the  part  of  the  buyer  in  respect  to  the 
purchase,  the  vendor  may  elect,  either  to  affirm  the  sale,  and  sue  for  the  pnce,  or 
to  treat  the  sale  as  void,  and  follow  the  goods  or  proceeds,  even  into  the  hands  of 
a  third  person,  who  received  them  without  paying  any  new  consideration.  Lloyd 
V.  Brewster,  4  Paige's  Ch.  Rep.  537.  A  fraudulent  purchase  of  goods,  gives  no 
title  as  against  the  vendor,  nor  will  such  a  purchaser's  transfer  of  the  goods  to  pay 
or  secure  a  bona  fide  creditor  for  a  pre-existing  debt,  vest  a  title  in  the  creditor. 
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If  the  vendee  discovers  that  he  is  insolvent,  and  that 
it  is  not  in  his  power  to  pay  for  the  goods,  the  courts  have 
allowed  him  to  rescind  the  contract,  and  return  the  goods 
to  the  seller,  with  his  assent,  provided  he  did  it  before 
the  contract  was  consummated  by  an  absolute  delivery 
and  acceptance,  and  provided  it  was  done  in  good  faith, 
and  not  with  the  colourable  design  of  favoring  a  particu- 
lar creditor.  He  cannot  rescind  the  contract  after  the 
transit  has  ceased,  and  the  goods  have  been  actually 
received  into  his  possession,  and  the  rights  of  other  credi- 
tors have  attached.** 
*515  *(1.)  On  the  subject  of  fraudulent  sales,  another 
and  a  very  vexatious  question  has  arisen,  as  to  the 
legal  consequence  and  effect  of  an  agreement  between 
the  parties  at  the  time  of  the  sale,  that  possession  was 
not  to  accompany  and  follow  the  bill  of  sale  of  the  goods. 
There  is  no  doubt  of  its  being  evidence  of  fraud  ;  but  the 
great  point  has  been,  whether  the  fraud  which  was  to  be 
inferred  in  such  a  case,  was  an  inference  of  law  to  be 


But  if  the  under  or  second  purchaser  obtains  the  goods  bona  fide,  in  the  usual  course 
of  trade,  by  giving  value,  or  incurring  responsibilities  on  the  strength  of  a  pledge 
of  the  goods,  he  may  hold  the  goods  as  against  the  original  vendor.  Root  v. 
French,  13  Weiidell,  576.  Trott  v.  Wan-en,  2  Fairfield,  227.  Vide  svpra,  p. 
324,  note.  In  the  jurisprudence  of  some  parts  of  continental  Europe,  it  is  ad- 
mitted that  there  exists  a  presumption  juris  et  de  jure  of  fraud,  if  the  buyer  be- 
comes insolvent  within  a  few  days  (and  which,  in  some  cases,  has  been  fixed  at 
three)  after  recei\-ing  the  goods.  Voet,  Com.  ad  Pand.  6.  1.  14,  cites  several 
authoiities  in  support  of  this  rule.  In  1736  it  was  attempted  to  be  introduced 
into  the  law  of  Scotland  as  a  rule,  that  the  cessio  fori,  within  three  days  after  the 
purchase,  should  be  received  as  evidence  fer  se  of  fraud  ;  but  such  a  strict  and 
precise  test  was  finally  rejected,  in  1788,  in  the  case  of  Allan  &  Stewart  v.  The 
Creditors  of  Stein,  1  BelVs  Com.  244—248. 

■^  Barnes  v.  Freeland,  6  Term  Rep.  80.  Richardson  v.  Goss,  3  Boss.  Sf  Pull. 
119.  Neate  v.  Ball,  2  £asi!'s  Rep.  117.  Dbconv.  Baldwin,  5  iiitZ.  175.  Salter 
V.  Field,  5  Term  Rep.  211.  In  Neate  v.  Ball,  Lord  Kenyon  said,  it  was  much 
to  be  wished,  that  where  goods  continued  in  bulk,  and  discernible  from  the  gene- 
ral mass  of  the  trader's  property  at  the  time  of  bankruptcy,  that  they  could  be  re- 
turned to  the  oiiginal  owners  who  had  received  no  compensation  for  them,  but 
that  it  could  not  be  done  without  breaking  in  upon  the  whole  system  of  the  bank- 
rupt laws. 
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drawn  by  the  court,  and  resulting  inevitably  from  the 
fact,  or  whether  the  fact  was  only  evidence  of  fraud  to 
be  drawn  by  the  jury,  and  susceptible  of  explanation. 
The  history  and  diversity  of  the  decisions  on  this  subject 
form  a  curious  and  instructive  portion  of  our  jurispru- 
dence. 

By  the  English  statutes  of  3  Hen.  VII.  and  13  Eliz.  ch. 
5,  which  have  been  re-enacted  in  New- York,*  and  the 
essential  provisions  of  which  have  been  adopted  gene- 
rally throughout  the  United  States,  all  conveyances  of 
goods  and  chattels  not  made  hona  fide  and  upon  good 
consideration,  but  in  trust  for  the  use  of  the  person  con- 
veying them,  or  made  to  delay,  hinder,  or  defraud  cre- 
ditors, are  declared  to  be  void  ;  and  it  is  every  where 
admitted,''  that  the  statutes  of  fraud  of  13  and  27  Eliz. 
were  declaratory  of  the  principles  of  the  common  law  ; 
and  the  decisions  of  the  English  courts  are,  therefore, 
applicable  to  questions  of  constructive  fraud  arising  in 
this  country.'^ 

Timjneh  case,^  which  arose  in  the  star  chamber  in  the 
44th  Eliz.,  is  the  basis  of  the  decisions  on  the  question 
of  fraud  arising  from  possession  being  retained  by  the 
vendor. 

Among  other  indicia  of  fraud   upon  which  the 
court  relied,  *and  adjudged  the  deed  fraudulent  in  *516 
that  case,  a  prominent  one  was,  that  the  vendor, 


*  Vide  swpra,  p.  440. 

>>  Lord  Mansfield,  Coic-p.Rep.  434.  Marshall,  Ch,  J.,  1  Cranch'sRep.  316. 
Robertson  v.Ewell,  3  Munf.  Bep.  I.     Story,  J.,  1  Gall.  Rep.  423. 

*  By  constructive  frauds  are  meant  such  contracts  or  acts,  as,  though  not  ori- 
ginating in  any  actual  evil  design  or  contrivance,  to  perpetrate  a  positive  fraud  or 
injury  upon  other  persons,  are  yet,  by  their  tendency,  to  deceive  or  mislead  other 
persons  ;  or  to  violate  public  or  private  confidence ;  or  to  impair  or  injure  the  pub- 
lic interests,  deemed  equally  reprehensible  with  positive  fraud;  and  therefore  are 
prohibited  by  lavi',  as  within  the  same  reason  and  mischief  as  contracts  and  acts 
done  malo  animo.     Stoi-i/'s  Comm.  on  Eq-  Juruprudetice,  261. 

*  3  Co.  87. 
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after  a  bill  of  sale  of  chattels  for  a  valuable  consideration, 
to  a  creditor,  continued  in  possession,  and  exercised  acts 
of  ownership  over  the  goods.  Afterwards,  in  Stone  v. 
Grubham,^  upon  a  bill  of  sale  of  chattels,  being  a  lease 
for  years,  the  vendor  continued  in  possession ;  but  as 
the  conveyance  was  only  conditional  upon  payment  of 
money,  it  was  held,  that  the  possession  did  not  avoid  the 
sale,  as  by  the  terms  of  the  deed  the  vendee  was  not  to 
have  possession  until  he  had  performed  the  condition. 
The  rule  was  explicitly  declared  in  She'ppard'' s  Touchstone^ 
in  the  time  oi  James  L,  that  if  a  debtor  secretly  made  a 
general  deed  of  his  goods  to  one  creditor,  and  continued 
the  use  and  occupation  of  the  goods  as  his  own,  the  deed 
was  fraudulent,  and  void  against  a  subsequent  judgment 
and  execution  creditor,  notwithstanding  the  deed  was 
made  upon  good  consideration.''  Again,  in  Buchial  v. 
Roiston,^  a  bill  of  sale  of  goods  was  given  by  way  of  se- 
curity or  pledge  for  money  lent,  and  a  trust  in  the  vendor 
to  keep  the  goods,  and  sell  them  for  the  benefit  of  the 
vendee,  appeared  on  the  face  of  the  deed  ;  and  for  that 
reason  it  was  held  by  the  lord  chancellor  not  to  be  fraudu- 
lent. One  of  the  counsel  in  that  case  observed,  that  it 
had  been  ruled  forty  times  in  his  experience  at  Guildhall, 
that  if  a  man  sells  goods,  and  still  continues  in  posses- 
sion as  visible  owner  of  them,  the  sale  was  fraudulent 
and  void  as  to  creditors.  The  case  of  a  mortgage  of 
goods  was  afterwards  held,  in  Ryall  v.  Rowles,^  not  to 
form  an  exception  to  the  general  rule  recognized  in  the 
former  cases.  It  was  declared  by  very  strong  authority 
in  that  case,  that  a  mortgagee  of  goods,  permitting  the 
mortgagor  to  keep  possession,  had  no  specific  lien  against 
general  assignees  under  a  commission  of  bankruptcy; 


a  2  Bulst.  Rep.  225.  *>  Shep.  Touchstone,  66. 

■=  Free,  in  Ch.  285.  *  1  Vesei/,  348.     1  Atk.Rep.  165. 
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and  he  was  understood  to  confide  in  the  personal  credit 
of  the  vendor,  and  not  in  any  security.  Though 
*that  case  was  decided  upon  the  bankrupt  act  of  *517 
21  James  I.,  and  not  upon  the  statutes  o^  Elizabeth, 
the  reasoning  of  the  court  relative  to  the  distinction  be- 
tween absolute  and  conditional  sales  and  mortgages,  was 
founded  on  general  principles  applicable  to  every  case. 
It  was  the  doctrine  of  the  case,  that  in  a  mortgage  of 
goods,  the  mortgagee  takes  possession  ;  and  that  there 
was  no  reason,  unless  in  very  special  cases,  why  an  ab- 
solute or  conditional  vendee  of  goods  should  leave  them 
with  the  vendor,  unless  to  procure  a  collusive  credit. 
There  was  no  distinction,  it  was  admitted,  under  the  13 
EJiz.,  between  conditional  and  absolute  sales  of  goods, 
provided  they  were  fraudulent ;  and  continuance  in  pos- 
session by  the  mortgagor  was  fraudulent  at  common  law, 
and  void  by  the  statute  of  Elizabeth. 

The  doctrine  of  that  case  was  powerfully  sustained  by 
Lord  Mansfield,  in  Worseleij  v.  Demattos  &f  Slader.^  That 
case  arose  under  the  bankrupt  act  of  21  James  J.,  and  it 
was  held  by  the  K.  B.,  that  a  mortgage  of  goods,  with 
possession  retained  by  the  mortgagor,  was  fraudulent  in 
law,  equally  as  it  would  be  upon  an  absolute  sale.  To 
give  a  creditor  priority  by  such  a  mortgage,  when  the 
mortgagor  is  allowed  to  appear  and  act  as  owner,  is  en- 
abling him  to  impose  upon  mankind  by  false  appear- 
ances ;  for  where  possession  is  not  delivered,  goods  may 
be  mortgaged  a  hundred  times  over,  and  open  a  plentiful 
source  of  deceit.  But  in  Cadogan  v.  Kenneth  where 
household  goods,  by  settlement  before  marriage,  in  con- 
sideration of  the  marriage,  and  of  the  wife's  marriage 
portion,  were  conveyed  to  trustees  in  trust  for  the  settler 
for  life,  remainder  to  his  wife  for  life,  and  remainder  to  the 


^  \  Burr.  Rep.  \^l,  ^  Cotvp.  Rep,  i22. 
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sons  of  the  marriage,  it  was  held,  that  those  goods  were 
protected  from  execution  in  favour  of  a  creditor  existing 
at  the  time  of  the  settlement,  though  the  grantor  continued 
in  possession  of  the  goods.  The  transaction  was  fair 
and  honest  in  point  of  fact,  and  it  was  part  of  the  trust 

that    the   goods    should    continue    in    the   house. 
*518  *Other  subsequent  cases  have  established  the  rule, 

that  the  wife's  goods  may,  before  marriage,  be 
conveyed  to  trustees  with  her  husband's  assent,  for  her 
use  during  coverture,  and  such  property  will  not  be  lia- 
ble to  his  debts.*  Again,  in  Edwards  v.  Harhen,^  the  K. 
B.  laid  down  the  principle  emphatically,  that  if  the  ven- 
dee took  an  absolute  bill  of  sale,  to  take  elTect  immedi- 
ately by  the  face  of  it,  and  agreed  to  leave  the  goods  in 
possession  of  the  vendor  for  a  limited  time,  such  an  ab- 
solute conveyance,  without  the  possession,  was  such  a 
circumstance  per  se  as  made  the'transaction  fraudulent  in 
point  of  law.  It  was  admitted,  however,  that  if  the  want 
of  immediate  possession  be  consistent  with  the  deed,  as 
it  was  in  Buchml  v.  Roiston,  and  Lord  Cadogan  v.  Kennet, 
and  as  it  is  if  the  deed  be  conditional,  and  the  vendee  is 
not  to  have  possession  until  he  has  performed  the  condi- 
tion, the  sale  was  not  fraudulent,  for  there  the  possession 
accompanied  and  followed  the  deed  within  the  meaning 
of  the  rule. 

After  the  English  rule  on  this  subject  had  been  thus  dis- 
cussed, declared  and  settled,  it  was  repeatedly  held,  that 
an  absolute  bill  of  sale  of  chattels,  unaccompanied  with 
possession,  was  fraudulent  in  law,  and  void  as  against 
creditors.^     The  change  of  possession  was  required  to  be 


o  Haselinton  v.  Gill,  24  Geo.  III.  3  Term  Rep.  620.  n.  Jarman  v.  Wool- 
loton,  3  Ibid.  618. 

b  2  Ihid.  587. 

«  Paget  V.  Perchard,  1  Esp.  N.  P.  Rep.  205.  Wordell  v.  Smith,  1  Campb. 
N.  P.  Rep.  332.  In  Eastwood  v.  Brown,  1  Ryan  4-  Moody,  312,  Lord  Ten- 
terden  dissented  from  the  doctrine  in  Wordell  v.  Smith,  and  he  held  non-delivery 
into  possession  to  be  oiily  prima  facie  evidence  of  fraud. 
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substantial  and  exclusive.  But,  on  the  other  hand,  there 
have  been  many  exceptions  taken,  and  many  qualifica- 
tions annexed  to  the  general  rule :  and  it  has  become 
difficult  to  determine  when  the  circumstance  of  posses- 
sion not  accompanying  and  following  the  deed,  be  per  se 
a  fraud  in  the  English  law,  or  only  presumptive  evidence 
of  fraud,  resting  upon  the  facts  to  be  disclosed  at  the  trial. 
It  certainly  is  not  any  thing  more,  if  the  purchaser 
was  not  a  creditor  at  the  time,  and  *the  goods  were  *519 
under  execution,  and  the  transaction  notorious,  and 
not,  in  point  of  fact,  either  clandestine  or  fraudulent. 

In  Kidd  v.  Rawlinson,^  goods  were  purchased  on  exe- 
cution by  a  stranger,  and  left  in  possession  of  the  debtor 
for  a  temporary,  and  honest,  and  humane  purpose ;  and 
as  the  parties  did  not  stand  in  the  relation  of  debtor  and 
creditor.  Lord  Eldon,  as  Ch.  J.  of  the  C.  B.,  held,  that 
the  title  was  in  the  vendee.     He  admitted,  that  a  bdl  of 
sale  of  goods  might  be  taken  as  security  on  a  loan  of 
money,  and  the  goods  fairly  and  safely  left  with  the 
debtor.     The  decision  in  this  case  was  conformable  to 
one  made  by  Lord  Holt  under  similar  circumstances  '^ 
and  Lord  Eldon,  many  years  afterwards,  when  lord  chan- 
cellor,'=  adhered  to  the  same  doctrine,  and  declared,  that 
possession  of  chattels  by  the  vendor  was  on\y  pimafacie 
evidence  of  fraud.     If  the  property  cannot  be  reached 
by  bankruptcy,  and  the  possession  be  according  to  the 
deed  which  creates  the  title,  and  the  title  be  publicly 
created,  it  is  not  fraudulent.     Other  cases  have  protected 
the  purchaser  of  goods  seized  on  execution,  (and  whether 
the  purchase  was  from  the  sherifFor  the  defendant  seemed 
to  be  immaterial,)  from  subsequent  executions,  though 
the  goods  were  suffered  to  continue  in  the  possession  of 


»  2  Bos.  Sf  Pull.  59. 

^  Cole  V.  Davies,  1  Lord  Raym.  724. 

«  Lady  Arundell  v.  Phipps,  10  Ytsey,  145. 
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the  defendant,  on  the  ground  that  the  transaction  was 
necessarily  notorious  to  the  whole  neighbourhood,  and 
the  execution  notice  to  the  world  ;  and  the  cases  being 
free  from  fraud  in  fact,  were,  under  those  circumstances, 
free  from  the  inference  of  fraud  in  law.*  The  question 
of  fraud  in  such  cases  is  declared  to  be  a  question  of  fact 
for  the  jury.  The  purchaser  of  goods  sold  at  auction,  by 
trustees,  under  an  assignment  by  an  insolvent  debtor,  is 
also  protected,  though  he  leave  the  goods  in  the 
*520  possession  of  *the  prior  owner,  provided  it  be  a 
matter  of  fact  to  be  found  by  a  jury,  that  the  as- 
signment was  not  made  with  a  fraudulent  intent,  and 
that  the  sale  was  notorious.*" 

So,  a  person  may  lend  his  goods  for  another's  use,  and, 
except  in  cases  of  bankruptcy  under  the  statute  of  21 
James  I.,  they  will  be  protected  from  the  creditors  of  the 
person  for  whose  use  they  were  supplied.*^  In  Steward  v. 
Lomhc,^  so  late  as  1820,  the  court  of  C.  B.  even  ques- 
tioned very  strongly  the  general  doctrine  in  Edivards  v. 
Harben  that  actual  possession  was  necessary  to  transfer 
the  property  in  a  chattel,  and  the  authority  of  the  case 
itself  was  shaken.^  The  conclusion  from  the  more  re- 
cent English  cases  would  seem  to  be,  that  though  a  con- 
tinuance in  possession  by  the  vendor  or  mortgagor  be 
prima  facie  a  badge  of  fraud,  if  the  chattels  sold  or  mort- 
gaged be  transferable  from  hand  to  hand,  yet  the  pre- 
sumption of  fraud  arising  from  that  circumstance  may 
be  rebutted  by  explanations  showing  the  transaction  to 
be  fair  and  honest,  and  giving  a  reasonable  account  of 


*  Watkins  v.  Birch,  4  Taunt.  Rep.  823.  Joseph  v.  Ingraham,  8  Ibid.  33S. 
Latimer  v.  Batson,  4  Barnw.  4*  Cress.  652. 

•>  Leonard  v.  Baker,  1  Maule  4-  Selic.  251. 

<=  Dawson  v.  Wood,  3  Taunt.  Rep.  256. 

d  iBrod.  SfBing.bOG. 

"  The  case  was  however  corroborated  in  Reed  v.  Wilmot,  7  Bingham,  583, 
ond  by  Mr.  Justice  Lawrence,  in  1  Taunton,  382. 
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the  retention  of  the  possession.  The  question  of  fraud 
arising  in  such  cases,  is  not  an  absolute  inference  of  law, 
but  one  of  fact  for  a  jury  ;  and  if  the  personal  chattels 
savour  of  the  realty,  as,  for  instance,  the  engines,  utensils 
and  machinery  belonging  to  a  manufacturing  establish- 
ment, no  presumption  of  fraud  will  arise  from  the  want 
of  delivery.''  So  a  bill  of  sale  of  goods  is  good  as  be- 
tween the  parties,  though  no  possession  be  given  at  the 
time,  when  the  interests  of  third  persons  are  not  con- 
cerned.'* 

The  law  on  this  subject  is  still  more  unsettled  in  this 
country  than  it  is  in  England. 

*In  the  supreme  court  of  the  United  States,  the  *521 
doctrine  in  Edwards  v.  Har-hcn  has  been  explicitly 
and  fully  adopted  ;  and  it  is  declared,  that  an  absolute' 
bill  of  sale  is  itself  a  fraud  in  law,  unless  possession  ac- 
companies and  follows  the  deed.'=  This  decision,  of 
course,  leaves  open  for  discussion  the  distinction  taken  in 
that  case  between  a  bill  of  sale  absolute,  and  one  condi- 
tional upon  its  face,  and  also  the  conclusions  in  the  other 
cases  where  the  continuance  of  possession  in  the  vendor 
is  consistent  with  the  deed.  The  principle  of  the  deci- 
sion at  Washington  has  been  adopted  in  the  circuit  courts 
of  the  United  States,  and  we  may  consider  it  to  be  a 


*  Eastwood  V.  Brown,  1  Ryan  Sf  Moody,  312.  Wooderman  v.  Baldock, 
8  Taunt.  Rep.  676.  Joseph  v.  Ingraham,  Ibid.  838.  Reed  v.  Blades,  5  Ibid. 
312.  Hoffman  v.  Pitt,  5  Esp.  N.  P.  Rep.  22.  Armstrong  v.  Baldock,  1  Goic's 
N.  P.  Rep.  33.  Storer  v.  Hunter,  3  Barnw.  <f-  Cress.  368.  Martindale  v. 
Booth,  3  Barnw.  4'  Adolpli.  498.  On  the  other  hand,  where  goods  were  seized 
oxxji.  fa.,  and  not  sold  by  direction  of  the  plaintiff,  but  left  under  the  control  of 
the  defendant  from  March  to  November,  the  execution  and  levy  were  deemed 
fraudulent,  and  the  goods  were  held  to  be  liable  to  a  subsequent_y?./a.  Lovick 
V.  Crowder,  8  Barnw.  4'  Cress.  132. 

''  Warren  v.  Magdalen  College,  1  Ro.  169.  Martindale  v.  Booth,  3  B.  S,^  Aid. 
505.  Jones  v.  Yates,  Q  B.  Sf  Cress.  512.  Doe  ex  Roberts  v.  Roberts,  2  B.  4- 
A.  369.  A  deed  constructively  fraudulent  as  to  creditors,  may  be  good  to  every 
other  intent  and  purpose,  and  stand  both  in  law  and  equity.  1  Story' s  Eq.  364, 
365.  371. 

'  Hamilton  v.  Russell,  1  Cranch'sRcp.  309. 
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settled  principle  in  federal  jurisprudence.  In  pursuance 
of  the  rule,  if  property  be  abroad,  and  incapable  of  actual 
delivery  at  the  time,  as  in  the  case  of  a  ship  at  sea,  the 
possession  must  be  assumed  as  soon  as  possible  on  the 
arrival  of  the  vessel  in  port.^ 

In  Virginia,  the  same  principle  has  been  directly  and 
repeatedly  adjudged  to  be  well  settled  ;  and  it  is  de- 
clared, that  an  absolute  bill  of  sale  of  personal  property, 
with  possession  continuing  in  the  vendor,  is  fraudulent 
per  se  as  to  creditors,  without  other  evidence  of  fraud,  or 
being  connected  with  other  circumstances.''  In 
*522  South  Carolina,  the  *same  doctrine  was  alluded  to, 
as  being  founded  on  the  better  authority  f  and  in 
one  case  in  equity*^  it  was  decided,  that  if  possession  did 
not  accompany  a  bill  of  sale  of  chattels  which  was  not 


a  United  States  v.  Conyngham,  4  Dall.  Rep.  358.  Meeker  v.  Wilson,  1  GalL 
Rep.  419.     Mair  v.  Glennie,  4  Maide  4-  Sehc.  240. 

^  Alexander  V.  Deneale,  2  Munf.  Rep.  341.  Robertson  v.  Ewell,  3  Ibid.  1. 
In  Loud  V.  Jeffries,  5  Randolph's  Rep.  211,  the  rule  was  somewhat  qualified; 
and  it  was  held,  that  when  the  grantor  of  personal  property  remains  in  possession 
after  an  absolute  conveyance,  the  conveyance  is  prima  facie  fraudulent ;  but 
such  possession  is  not  conclusive  evidence  of  fraud  barring  every  explanation. 
It  will  lay  with  the  purchaser  to  explain  and  rebut  the  presumption  of  fraud  ;  as 
if  a  slave  be  purchased,  and  not  taken  away  in  several  months,  it  may  be  shown 
that  he  was  too  sick  to  be  removed  ;  or  if  a  horse  be  purchased,  and  to  be  sent 
for  the  next  day,  a  levy  upon  him  in  the  intermediate  time  upon  execution  against 
the  seller,  it  was  supposed,  would  hardly  be  sustained.  In  Clayton  v.  Anthony, 
6  Randolph'' s  Rep.  285,  Judge  Green  elaborately  investigates  the  doctrine,  and 
ably  sustains  the  rule  established  by  the  previous  authorities.  Again,  in  Sydnor 
V.  Gee,  4  heights  Rep.  535,  the  court  of  appeals  held,  that  in  case  of  an  abso- 
lute sale  and  delivery  of  chattels,  and  an  immediate  re-delivery  to  the  vendor, 
upon  bailment,  for  a  limited  time,  on  valuable  consideration,  and  when  the  sale 
and  redelivery  were  fair  transactions,  the  bailment  was  not  inconsistent  with  the 
sale,  and  good  within  the  rule  of  Edwards  v.  Harben.  It  was  also  deemed 
■within  the  rule,  and  good,  if  on  an  absolute  and  fair  sale  of  chattels,  possession 
be  not  immediately  passed  to  the  vendee,  but  is  taken  before  the  rights  of  any 
creditor  of  vendor  attaches.  This  is  the  Massachusetts  doctrine  in  Bartlett  v. 
WilHams,  1  Pick.  Rep.  288.  So,  the  statute  of  executions  in  Virginia,  authori- 
zes the  sheriff  to  take  forthcoming  bonds  for  delivery,  at  the  day  and  place  of  sale, 
of  property  taken  in  execution. 

«  Croft  V.  Arthur,  3  Eq.  Rep.  S.  C.  229. 

**  De  Bardeleben  v.  Beckman,  1  Ibid.  346. 
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recorded,  it  was  void  as  to  creditors,  though  there  was 
no  doubt  of  the  fairness  of  the  transaction.  Afterwards, 
in  the  constitutional  court,  the  doctrine  of  the  EnfjUsh 
law  in  Edwards  v.  Harbeti  was  declared  by  all  the  judges 
to  be  a  settled  rule.^  In  Tennessee,  also,  the  doctrine 
of  the  English  law,  as  stated  in  Edwards  v.  Harben,  is 
clearly  asserted.*^  In  Kentucky,  the  same  principle, 
under  the  modifications  it  has  subsequently  undergone 
in  England,  seems  to  have  been  adopted  ;  for  after  an 
absolute  bill  of  sale,  if  the  property  remains  in  the  pos- 
session of  the  vendor,  it  is  held  to  be  fraudulent ;  and  yet, 
when  such  possession  is  not  inconsistent  with  the  sale, 
the  fraud  becomes  a  matter  of  fact  for  a  jury.*^  After- 
wards in  Wash  v.  Medley,^  the  milder  doctrine  was  de- 
clared, that  a  transfer  of  chattels  by  deed,  without  any 
change  of  possession,  was  not  ijer  se  fraud,  but  only  a 
matter  of  inference  for  a  jury .^ 


«  Kennedy  v.  Ross,  2  Const.  Rep.  S.  C.  125.  Hudnal  v.  Wilder,  4  M' Cord's 
Rep.  294,  S.  P.  But  in  Terry  v.  Belcher,  and  Howard  v.  Williams,  1  Bailey's 
S.  C.  Rep.  568.  575,  and  Smith  v.  Henry,  2  Ibid.  118,  the  court  of  appeals  in 
South  Carolina  recurred  to  and  adopted  the  more  modern  and  prevalent,  and  less 
stern  doctrine  of  the  cases,  that  a  vendor  or  donor  retaining  possession  after  an 
absolute  and  unconditional  sale  or  gift  of  chattels,  was  not  conclusive,  but  only 
prima  facie  evidence  of  fraud,  for  it  was  susceptible  of  explanation.  Seeinfra,- 
p.  529,  note  a.  to  the  S.  P. 

*>  Ragan  v.  Kennedy,  1  Tenn.  Rep.  91.  Since  that  decision,  it  has  been  de- 
clared, in  Callen  v.  Thompson,  3  Yerger,  475,  and  in  Maney  v.  Killough,  7  Yer- 
ger,  440,  and  again  in  Mitchell  v.  Beal,  lb.  142,  that  possession  remaining  with 
the  vendor  after  an  absolute  sale,  or  with  the  grantor  or  mortgagor  in  deeds  of 
trust  and  mortgages,  after  the  time  of  payment,  is  prima  facie  evidence  of  fraud, 
but  the  presumption  may  be  repelled  by  proof.  It  was  further  held  that  the 
retaining  of  possession  by  mortgagor  of  personal  property  before  the  day  of  pay- 
ment, is  not  prima  facie  evidence  of  fraud,  because  it  is  understood  to  be  a  tacit 
or  presumed  agreement,  that  the  mortgagor  should  retain  possession.  See  also, 
infra,  p.  526,  note  c. 

c  Baylor  v.  Smithers,  1  LitteWs  Rep.  112.  Goldsbury  v.  May,  1  Litt.  R. 
256.     Hundley  v.  Webb,  3  J.  J.  Marshall,  643. 

"»  1  Dana's  Ken.  Rep.  269. 

<=  Again  in  Brummel  v.  Stockton,  3  Dana's  Ken.  R.  134,  and  Laughlin  v. 
Ferguson,  6  Ihid.  117,  the  rule  is  laid  down  strictly,  that  on  an  absolute  sale  of 
moveable  property,  possession  must  go  with  the  title,  or  the  sale  will  be  per  se 
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In  Pennsylvania,  the  English  doctrine  is  adopted  and 
followed  in  its  fullest  extent.  The  general  principle  is 
explicitly  and  emphatically  recognized,  that  on  an  abso- 
lute sale  or  assignment  of  chattels,  possession  must  ac- 
company and  follow  the  deed,  and  vest  exclusively  in 
the  vendee,  or  it  is  fraudulent  in  law,  though  there  be  no 
fraud  in  fact.  As  between  the  vendor  and  vendee,  the 
property  will  belong  to  the  vendee  ;  but  if  the  vendor 
sells  and  delivers  it  to  a  bona  fide  purchaser,  without 
notice,  the  purchaser  will  hold  against  the  original  ven- 
dee.* As  an  exception  to  the  general  rule,  it  is  admitted, 
that  goods,  may,  after  they  have  been  levied  upon, 
*523  or  after  a  fair  purchase  of  them  at  a  sale  *on  execu- 
tion, be  safely  left  in  the  possession  of  the  defend- 
ant, without  a  necessary  inference  of  fraud  ;  though  the 
exception  in  the  case  of  a  levy  merely,  was  afterwards 
restricted  to  household  furniture.''  Delivery  of  the  goods 
is  held  to  be  as  requisite  in  the  case  of  a  mortgage  of 
goods,  as  of  an  absolute  sale  of  goods  under  the  statutes 
of  13  and  27  'Eliz. ;  and  merely  stating  on  the  face  of 
the  deed,  that  possession  was  to  be  retained,  is  not  suf- 
ficient to  take  the  case  out  of  the  statute,  even  in  the  case 
of  a  mortgage  of  goods ;  and  the  transaction  has  been 
adjudged  to  be  fraudulent  _per  se,  and  void  against  a  sub- 


void  as  to  creditors  and  subsequent  purchasers,  notwithstanding  any  agreement, 
however  fair,  that  the  seller  may  retain  possession.  And  such  seems  to  be  the 
law  in  Missouri,  Sibly  v.  Hood,  3  Missouri  Rep.  290.  Foster  v.  Wallace,  2  lb. 
231,  and  as  laid  down  in  Geoi-gia,  in  Howland  v.  Dews,  R.  M.  CJiarltoii's  Rep. 
386.  The  rule  in  Kentucky,  applies  only  to  sales  by  private  voluntary  contract, 
and  not  to  sales  on  execution,  where  the  simple  retention  of  possession  by  the 
debtor  is  not  necessarily  fraudulent;  nor  to  sales  upon  a  mortgage  condition,  pro- 
vided the  condition  be  inserted  and  the  deed  recorded.  6  Dana,  120.  Vernon 
v.  Morton,  8  lb.  253.     Swigert  v.  Thomas,  7  lb.  222. 

^  Dawes  v.  Cope,  4  Binney's  Rep.  258.  Babb  v.  Clemson,  10  Serg.  ^ 
Rawle,  419.  Shaw  v.  Levy,  17  Ibid.  99.  Hower  v.  Geesman,  Ibid.  251. 
Streeper  v.  Eckart,  2  Whartoii,  302. 

b  Levy  v.  Wallis,  4  Ball.  Rep.  167.  Waters  v.  M'Clellam,  Ibid.  208. 
Chancellor  v.  Phillips,  Ibid.  213.     Myers  v.  Harvey,  2  Perm.  Rep.  478. 
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sequent  bona  fide  purchaser  without  notice.*     The  just 
poHcy  and  legal  solidity  of  the  rule  that  holds  all  such 
deeds  of  chattels  fraudulent  in  law,  were  asserted  in  the 
case  to  which  I  have  last  alluded,  with  distinguished 
ability  and  effect.     The  retention  of  possession  must  not 
only  be  part  of  the  contract,  but  it  must  appear  to  be  for 
a  purpose,  fair,  honest  and  necessary,  or  conductive  to 
some  fair  object  in  view.     Appearances  must  not  only 
ao-ree  with  the  real  state  of  things,  but  the  real  state  of 
things  must  be  honest  and  consistent  with  public  policy. 
Such  were  the  cases  of  Buckiid  v.  Royston,  and  Cadogcm 
V.  Kc7meC.     Where  the  motive  of  the  sale  is  the  security 
of  the  vendee,  and  the  vendor  is  permitted  to  retain  the 
visible  ownership  for  the  convenience  of  the  parties,  it  is 
a  fraud,  though  the  arrangement  be  inserted  in  the  deed 
or  mortgage.     The  policy  of  the  law  will  not  permit  the 
owner  of  personal  property  to   create   an   interest  in 
another,  either  by  mortgage  or  absolute    sale,  and  still 
continue  to  be  the  visible  owner.     The  law  will  not  stay 
to  inquire  whether   there  was  actual  fraud  or  not,  and 
will  infer  it  at  all  events ;  for  it  is  against  sound  policy 
to  suffer  the  vendor  to  remain  in  possession,  whether  an 
agreement  to  that  effect  be  or  be  not  expressed  in  the 
deed.     It  necessarily  creates  a  secret  incumbrance  as 
to  personal  property,  when,  to  the  world,  the  ven- 
dor *or  mortgagor  appears  to  be  the  owner,  and  he  *524 
gains  credit  as  such,  and  is  enabled  to  practise  de- 
ceit upon  mankind.     If  the  possession  be  withheld  pur- 
suant to  the  terms  of  the  agreement,  some  good  reason 
for  it,  beyond  the  convenience  of  the  parties,  must  ap- 
pear ;  and  the  parties  must  leave  nothing  unperformed 
within  their  power,  to  secure  third  persons  from  the  con- 


a  Clow  V.  Woods,  5  Serg.  4-  Raivle,  275.     Welsh  v.  Hayden,  1  Penn.  Rep. 
57,  S.  F.  ^  .  ... 
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sequences  of  the  apparent  ownership  of  the  vendor.  If 
it  be  the  sale  or  mortgage  of  articles  undergoing  a  pro- 
cess of  manufacture,  to  be  delivered  when  finished,  or 
of  various  other  goods  and  chattels,  and  possession  can 
properly  be  retained,  there  ought  to  be  a  specific  inven- 
tory of  the  articles,  so  as  to  apprize  creditors  of  what  the 
conveyance  covered,  and  to  prevent  the  vendor  from 
changing  and  covering  property  to  any  extent  by  dex- 
terity and  fraud. 

The  supreme  court  of  Pennsylvania  have  regretted, 
that  even  in  the  excepted  case  of  household  furniture, 
the  goods  seized  on  execution  mav  be  left  in  the  hands 
of  the  defendants.  This  was  contrary  to  the  common 
law,  which  would  not  endure  the  levying  on  goods  only 
as  a  security,*  and  wisely  gave  a  subsequent  execution 
creditor  the  preference,  if  goods  levied  on  by  execution 
were  suffered  to  remain  in  the  hands  of  the  defendant. 
The  exception  of  houshold  furniture  has  notoriously 
occasioned  collusion  and  fraud,  and  been  productive  of 
gross  abuse.  The  levy  was  a  very  imperfect  notice  to 
third  persons.^ 


^  Bradley  v.  Wyndam,  1  IVils.  Rep.  44. 

b  Cowden  v.  Brady,  8  Serg.  4-  Rawle,  51 G.  Dean  v.  Patton,  13  Ibid.  345. 
In  Barnes  v.  Bittington,  1  Wash.  Cir.  Rep.  38,  Judge  Washington  held,  that 
household  furniture  did  not  properly  form  an  exception  to  the  general  rale,  that 
if  the  goods  be  levied  on  under  aji.  fa.,  and  left  in  the  possession  of  the  defend- 
ant for  any  length  of  time,  no  lien  attached  by  the  levy,  as  against  subsequent 
executions,  or  purchasers.  The  rule,  as  it  was  afterwards  declared,  in  Berry  v. 
Smith,  3  Ibid.  60,  does  not  require  the  officer  to  remove  the  goods,  or  sell  them 
immediately,  provided  he  does  it  in  a  reasonable  time,  and  does  not  leave  the 
debtor  in  the  mean  time  with  the  power  to  deal  with  the  property  as  owner.  So, 
in  Wood  V.  Van  Arsdale,  3  Rawle's  Rep.  401,  it  was  held,  that  the  sheriff  was 
only  bound  to  take  possession  of  goods  levied  on  execution,  within  a  reasonable 
time  ;  but  if  on  a  levy  he  be  directed  by  the  plaintiff  to  stay  further  proceedings 
until  further  order,  and  the  object  be  security  for  the  debt,  the  lien  created  by  the 
levy  is  discharged.  Commonwealth  v.  Stremback,  3  Rawle's  Rep.  341.  In 
South  Carolina  the  courts  do  not  follow  the  rule  in  most  of  the  other  states,  that 
a  senior  execution  creditor  will  lose  his  lien  as  against  a  junior  creditor  by  inac- 
tivity. Local  considerations  have  led  to  this  policy.  Adair  v.  M'Daniel  & 
CorAwell,  1  Bailees  Rep.  158. 
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The   same   doctrine    has    been   declared   to   be   the 
law   in  New-Jersey,   Connecticut   and  Vermont.     De- 
livery of  possession,  in  the  case  of  a  sale  or  mortgage 
of  chattels,  is  held  to  be  necessary  whenever  it  be  prac- 
ticable ;  and  to  permit  the  goods  to  remain  in  the  hands 
of  the  vendor,  is  declared  to  be  an  extraordinary  excep- 
tion to  the  usual  course  of  dealing,  and  requires  a  satis- 
factory explanation.     There  must  be  an  actual  and  not 
a  colourable  change  of  possession.     The  leading  deci- 
sions, in  England  and  in  this  country,  in  favour  of  the 
legal  inference  of  fraud  in  such  cases,  are  referred  to,  and 
the  conclusion  adopted,  that  on  a  sale  or  mortgage  of 
goods,  an  agreement,  either  in  or  out  of  the  deed,   that 
the   vendor  may  keep  possession,  is,  except  in  special 
cases,  fraudulent  and  void,  equally  against  creditors  and 
bona  fide  purchasers.* 


a  Chumar  v.  Wood,  1  Halsted^s  Rep.  155.     Patten  v.  S-ith   5  C.«.^  iZep. 
196.     Smith  V.   Thompson,  9  IHd.  63.     Toby  v.  Reed,  9  ^cZ.  2  6.     But  .n 
New-Jersey,  the  subject  has  been  since  more  fully  discussed,  and  a  rule  of  a  more 
qualified  character  declared.     In  Sterling  v.  Van  Cleve,  7  Halsted  s  Rep    -B5, 
it  was  held,  after  an  elaborate  view  of  the  subject,  that  a  mere  agreement  by  the 
creditor  to  delay  the  sale  of  a  debtor's  goods,  levied  on  by  execution   was  not,  of 
itself  evidence  of  fraud.     There  must  be  some  proof  of  actual  fraud,  to  sub.iect 
a  prior  execution  to  postponement.     If  the  plaintiff  suffers  the  goods  levied  on 
bv  execution  to  remain  with  the  debtor  for  a  specific  time,  on  agreeing  to  pay  a 
rent  therefor,  equivalent  to  keeping  the  goods  of  the  same  value  arid  m  good 
order  it  is  not  a  fraud  upon  a  subsequent  execution  creditor,  and  will  not  post- 
pone the  prior  execution.     In  Vermont,  it  was  held,  that  in  ordinary  cases  o 
sales  of  personal  property,  if  the  vendor  retains  possession,  the  sa  e  is  fraudulent 
and  void  as  to  creditors.     Bonajide  sales  by  sheriffs  were  deemed  an  exception. 
Boardman  v.  Keeler,  1  Aiken^s  Ver.  Rep.  153.     Mott  v.  M-Neil    1  ^d.  16 
In  Weeks  v.  Wood,  2  Ibid.  64,  the  same  conclusion  was  adopted,  after  a  tuii 
review  of  the  authorities  on  each  side  of  the  question;  and  it  was  declared,  that 
in  the  sale  of  chattels,  if  the  conveyance  be  absolute,  the  want  of  a  change  ot 
possession  was  not  merely  prima  facie  e^ddence  of  fraud,  but  a  circumstance  per- 
se wliich  rendered  the  transaction  fraudulent  and  void  ;  and  no  stipulation  in    he 
contract,  that  the  vendor  should  retain  possession,  would  take  the  case  out  of  the 
rule,  if,  from  the  nature  of  the  transaction,  the  sale  was  absolute,  and  posses- 
sion c^uld  accompany  it.     So,  again,  in  Fletcher  v.   Howard,  2  ^.A-..  .Fer. 
Rep    115,  it  was  decided  to  be  essential  to  a  pledge,  as  well  as  to  a  sale  ot  per- 
'sonal  chattels,  that  it  be  accompanied  with  delivery  of  possession  as  against  third 


526  OF  PERSONAL  PROPERTY.  [Part  V. 

In  these  American  decisions,  the  stern  conclusions  of 
the  doctrine,  that  fraud  in  tlie  given  case  is  an  inference 
of  law,  are  asserted  not  only  in  a  tone  equally  explicit 
and  decided  as  in  the  English  cases  in  the  age  of 
Mansfield  and  BuUer,  but  with  much  greater  precision, 
and  more  powerful  and  convincing  argument.  There  is 
another  series  of  decisions,  however,  which  have,  under 
equal  sanction,  established  a  more  lax  and  popular  doc- 
trine. 

In  North  Carolina,  it  is  held,  that  whether  a  deed 
be  fraudulent  or  otherwise,  from  the  want  of  possession 
in  the  vendee,  or  within  the  operation  of  the  statute  of  13 
Eliz.  ch.  5,  was  a  question  of  fact,  and  not  of  law.* 
The  supreme  court  of  that  state,  in  a  more  recent  case,"^ 
carried  the  relaxation  of  the  English  rule  to  a  great 
extent.  A  bill  of  sale  of  a  horse  was  absolute  on  its  face, 
but  taken  as  a  security  for  a  debt,  and  possession  was 


persons  ;  and  that  if  the  pawnee  takes  a  delivery,  and  yet  immediately  redelivers 
the  thing  pledged  to  the  former  owner,  or  permits  it  to  go  back  into  his  posses- 
sion, the  special  property  created  by  the  bailment  is  determined  and  gone.  The 
same  doctrine  was  followed  out  in  Beattie  v.  Robin,  2  Vermont  Rep.  181 ;  and 
it  was  declared,  that  unless  a  purchase  be  followed  by  a  visible  change  of  pos- 
session, the  property  will  continue  liable  to  the  creditors  of  the  vendor.  Judd 
&  Harris  v.  Langdon,  5  Vermont  Rep.  231.  Baylies,  J.,  Ibid.  531,  S.  P.  In 
Farnsworth  v.  Shepard,  6  Vermont  Rep.  521,  the  supremo  court  of  Vermont 
adhered  to  their  former  decisions  with  great  resolution,  and  declared  that  a  sale 
of  personal  property,  unaccompanied  with  a  change  of  possession,  was  per  se 
fraudulent  as  against  the  creditors  of  the  vendor.  "  This  still  remains,"  said 
Mattock,  J.,  "  the  settled  law  of  the  land  ;  and  although  some  learned  gentlemen 
of  the  law  have  supposed  that  the  court  would  eventually  retrace  their  steps,  as 
the  courts  in  some  of  the  neighbouring  states  have  done,  that  is,  leave  that  as  a 
badge  of  fraud  to  a  jury,  yet  we  are  not  disposed  to  recede  a  jot,  nor  to  advance 
a  whit,  but  to  remain  stationary  upon  this,  in  other  governments,  vexed  question, 
so  as  to  give  this  branch  of  the  law,  at  least,  the  quality  of  unifoiTnity."  I  think 
this  decision  reflects  the  highest  honour  upon  the  firmness  of  the  court,  and  it  is 
a  consoling  example  of  the  triumph  of  the  conservative  principle  in  our  jurispru- 
dence. How  long  the  court  will  be  able  to  stand  on  that  ground  is  another  ques- 
tion. 

*  Vick  V.  Kegs,  2  Haytoood's  Rep.  126.  Faulkner  v.  Perkins,  Ibid.  234. 
Smith  V.  Neil,  1  Hawks.  Rep.  341.     Trotter  v.  Howard,  Ibid.  320. 

>*  Howell  V.  Elliott,  1826, 1  Badg.  Sj-  Dev.  76. 
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left  with  the  vendor.  The  property,  after  being  kept  by 
the  debtor  for  six  years,  was  seized  on  execution  by 
another  creditor ;  and  the  court  decided,  that  such  a 
transaction  was  only  presumptive  evidence  of  fraud  for 
a  jury  ;  and  as  they  had  found  no  fraud  in  the  fact,  the 
verdict  was  sustained.* 

In  New- York,  the  current  language  of  the  court  origi- 
nally was,"^  that  the  non-delivery  of  goods  at  the  time  of 
the  sale  or  mortgage,  was  only  jirima  facie  evidence  of 
fraud,  and  a  circumstance  which  admitted  of  explanation. 


*  In  1830,  provision  was  made  by  law,  in  North  Carolina,  for  the  registry  of 
deeds  of  tioist  or  mortgages  of  chattels;  and  they  were  not  to  be  valid  in  law,  as 
against  creditors  or  purchasers  for  a  valuable  consideration,  without  such  registry. 
This  will  prevent  the  inconvenience  of  the  antecedent  doctrine.  There  were 
also  statutes  in  1784,  1301,  and  1820,  providing  for  the  registry  of  bills  of  sale 
of  chattels.  In  Gregory  v.  Perkins,  4  Dev.  N.  C.  Rep.  50,  it  was  decided  that  a 
deed  absolute  on  its  face,  but  executed  upon  a  parol  agreement  for  redemption,  is, 
in  law,  fraudulent  and  void,  as  against  the  creditors  of  the  vendor ;  and  the  regis- 
try of  it  under  the  statute  did  not  add  to  its  validity.  The  object  of  the  registry 
act  was  to  give  notice  of  the  existence  and  extent  of  incumbrances,  B.=imorl  gages, 
deeds,  or  conveyances  in  trust,  and  the  true  character  of  the  deed  must  appear  on 
the  record,  to  give  it  protection.  In  that  case,  Ch.  ,1.  RuiBn  observed,  that  fraud 
was  matter  of  law,  and  a  question  for  the  court,  but  the  actual  intent  was  generally 
concealed,  and  was  within  the  province  of  ajury,  and  in  that  sense,  fraud  is  a  mixed 
question.  But  when  the  facts  are  ascertained,  the  conclusion  is  exclusively  matter 
of  law.  The  English  rule  for  some  time  prevailed  in  North  Carolina,  that  posses- 
sion retained  by  the  vendor,  was  per  se  fraudulent.  But  it  admitted  of  so  many  ex- 
ceptions proper  for  the  jury,  as  to  the  intents,  that  the  rule  itself  hardly  remained ; 
and  the  court  finally  resorted,  as  has  been  done  in  New-York,  to  the  plain  rule  of 
leaving  to  the  jury  the  possession,  as  a  fact  and  ground  of  pre.sumption,  under  all 
the  circumstances,  whether  or  not  there  was  a  secret  titist  and  a  fraudulent  intent, 
without,  however,  intending  to  leave  it  to  the  jury  to  follow  their  own  uncertain 
judgment,  when  the  ascertained  facts  would  in  judgment  of  law  amount  to  a  fraudu- 
lent intent.  Decisions  so  guardedly  and  firmly  expressed,  are  exceedingly  con- 
soling and  valuable.  The  case  of  Leadman  v.  Harris,  3  Dev.  Rep.  146,  contained 
the  same  sound  doctrine.  The  doctrine  in  Tennessee  is,  that  on  a  sale  of  goods  by 
deed,  absolute  on  its  face,  without  possession  accompanying  the  deed,  it  is  only 
prima  facie  evidence  of  fraud,  and  not  fraudulent  fer  se.  Callen  v.  Thompson, 
3  Verger's  Rep.  475.  Darwin  v.  Handley,  Ibid.  502.  See,  also,  the  case  of 
Maney  v.  Killough,  supra,  p.  522,  note  d.  And  in  Kentucky,  the  courts  go  so 
far  as  to  hold,  that  possession  of  goods  by  a  mortgagor  is  not  only  not  fraudulent 
perse,  but  in  many,  and  perhaps  in  most  cases,  not  even  evidence  of  fraud  in  fact. 
2  Dana's  Ken.  Rep.  204. 

^  Barrow  v.  Paxton,  5  Johns.  Rep.  258.     Beal  v.  GuemBcy,  6  Ibid.  452. 
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But  in  Sturtevantv.  Ballard,^  the  subject  received  a 
*527  more  *full  and  deliberate  consideration,  and  the 
English  and  American  authorities  were  extensively 
reviewed;  and  it  was  decided,  that  on  a  bill  of  sale  of 
goods,  partly  for  cash,  and  partly  to  satisfy  a  debt,  with 
an  agreement  in  the  instrument,  that  the  vendor  was  to 
retain  the  use  and  occupation  of  the  goods  for  the  term  of 
three  months,  the  goods  were  liable  to  the  intervening 
execution  of  a  judgment  creditor.  It  was  considered  to 
be  a  settled  principle  of  law,  that  if  the  vendor  be  per- 
mitted to  retain  possession  in  the  case  of  an  absolute  bill 
of  sale  of  chattels,  it  was  an  act  of  fraud  in  law  as 
against  creditors ;  and  that  though  the  agreement  appear 
on  the  face  of  the  deed,  it  would  be  equally  so,  unless 
some  good  motive  was  at  the  same  time  shown.  The 
rule  applied  equally  to  conditional  as  well  as  absolute 
sales,  unless  the  intent  of  the  parties  in  creating  the  con- 
dition was  sound  and  legal.  Fraud  was  the  judgment  of 
law  on  facts  and  intents,  and  it  was  a  question  of  law 
when  there  was  no  dispute  about  the  facts."^  The  result 
of  the  investigation  was,  that  a  voluntary  sale  of  chat- 
tels, with  an  agreement,  either  in  or  out  of  the  deed,  that 
the  vendor  may  keep  possession,  is,  except  in  special 
cases,  and  for  special  reasons,  to  be  shown  to  and  ap- 
proved of  by  the  court,  fraudulent  and  void  as  against 
creditors. 

This  decision  was  supposed  to  have  established,  on 
sound  foundations,  the  rule  of  law  in  New-York,  so  far 
as  that  rule  depended  upon  the  judgment  of  the  supreme 
court.  But  though  the  decision  has  been  cited  and  ap- 
proved of  in  other  states, *=  it  was  doomed  to  have  a  very 


«  9  Johns.  Rep.  337. 

^  Fraud  is  a  question  of  law  on  facts  and  intents.  Lord  Coke,  2  Bulst.  226. 
Lord  Mansfield,  1  Burr.  47 i.  Buller,  J.,2  Term,  596.  Lord  Ellenborough,  9 
East,  64. 

«  5  (Serif.  .J-  Raiclc,  285.     5  Conn.  Rep.  200. 
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transient  influence  on  its  own  tribunal.     In  Ludlow  v. 
Hurd,^  the  chief  justice  left  it  as  a  debatable  point,  whe- 
ther the  retaining  possession  of  chattels  by  the .  vendor, 
after  an  absolute  sale  of  them,  was  iyso  facto  fraudulent, 
or  only  a  badge  of  fraud  for  the  consideration  of  a 
jury;  and  in  Blssell  v.   Hopkins,^  *the  doctrine  of  *528 
the  case  of  Sturtevaiit  v.  Ballard  was  entirely  sub- 
verted, and  it  was  adjudged  that  possession  continuing 
in  the  vendor  was  only  prima  facie  evidence  of  fraud, 
and  might  be  explained.     But  in  Divver  v.  M^LaughVm,'^ 
it  was  held,  that  a  mortgage  of  goods,  in  a  case  in  which 
the  mortgagor  was  suffered  to  continue  in  possession,  and 
to  act  as  owner  for  two  years  and  a  half  after  the  mort- 
gage had  become  absolute,  was  fraudulent  in  law,  and 
void  as  to  creditors,  however  honest  the  intention  of  the 
parties  might  have  been.     This  was  in  some  degree,  re- 
instating   the    earlier    doctrine,    and    a    recognition    of 
the  principle   declared  in  Sturtcvant    v.  Ballard; 
*and  the  decision  is  deemed  to    be  sound    and  *529 
salutary.** 


»  19  Johns.  Rep.  221. 

b  3  Coweris  Rep.  166. 

«  2  WendeWs  Rep.  596.     Collins  v.  Brush,  9  WendelVs  Rep.  198,  S.  P. 

•*  The  New-York  Revised  Statutes  have  put  this  vexatious  question  at  rest  in 
this  state,  as  to  the  efiect  of  the  non-delivery  of  goods  on  sale  or  assignment,  by 
way  of  mortgage,  or  upon  condition,  by  declaring,  that  unless  the  sale  or  assign- 
ment be  accompanied  by  an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession,  it  shall  be  presumed  to  be  fraudulent  and  void,  as 
against  the  creditors  of  the  vendor,  or  person  making  the  assignment,  and  against 
subserjuent  purchasers  in  good  faith;  and  shall  be  conclusive  evidence  offraud,\xn- 
less  it  shall  be  made  to  appear,  on  the  part  of  the  persons  claiming  under  such  sale 
or  assignment,  that  the  same  was  made  in  good  faith,  and  without  any  intent  to 
defraud.  All  persons  who  shall  be  creditors,  while  the  goods  remain  in  the  pos- 
session or  under  the  control  of  the  vendor  or  assignor,  are  embraced  in  the  piovi- 
sion ;  but  it  does  not  apply  to  contracts  of  bottomry  or  respondentia,  nor  to  assign- 
ment* or  hypothecations  of  vessels  or  goods  at  sea,  or  in  foreign  ports.  N.  Y. 
Revised  Statutes,  vol.  ii.  p.  136.  sec.  5,  6,  7.  It  is  further  declared,  that  the 
question  of  fraudulent  intent,  in  all  cases  of  fraudulent  conveyances  and  contracts, 
relative  to  real  and  personal  property,  shall  be  deemed  a  question  of  fact  and  not 
of  law;  and  no  conveyance  or  charge  is  to  be  adjudged  fraudulent  as  against 


529  OF  PERSONAL  PROPERTY.  [Part  V. 

The  supreme  court  of  Massachusetts  has  in  several  ca- 
ses,^ laid  down  and  established  the  doctrine,  that  posses- 


creditors  or  purchasers  solely  on  the  ground  that  it  was  not  founded  on  a  valua- 
ble consideration.  The  title  of  a  purchaser  for  a  valuable  consideration  is  not  to 
be  affected  or  impaired  by  any  of  the  provisions,  unless  he  had  previous  notice  of 
the  fraudulent  intent  of  the  grantor,  or  of  the  fraud  rendering  void  the  title  of  such 
grantor.  Ibid.  137.  sec.  4,  5.  Though  fraud  in  those  cases  is  declared  to  be  a 
question  of  fact,  and  a  court  of  equity  is  competent  to  pronounce  upon  it,  yet,  if 
the  case  be  brought  to  hearing  upon  bill  and  answer,  and  the  latter  denies  the 
fraudulent  intent,  the  court  will  require  such  facts  as  are  per  se  conclusive  evi- 
dence of  fraud.  It  will  overlook  the  mere  indicia  of  fraMd,  (or  the  complainant 
should  have  put  the  cause  at  issue,  and  have  given  the  defendant  an  opportunity 
to  explain  by  proof  the  suspicious  circumstances.  Cunningham  v.  Freebora,  11 
Wendeirs  Rep.2A0.  The  doctrine  now  established,  is  evidently  as  high-toned 
as  any  that  the  courts  of  justice  in  this  country  can,  by  a  permanent  practice,  sus- 
tain ;  and  it  contains  this  inherent  and  redeeming  energy,  that  the  fact  of  with- 
holding possession  raises  the  presumption  of  fraud,  and  the  burden  of  destroying 
that  presumption  is  thrown  on  the  vendee  or  mortgagee,  who  suffered  the  posses- 
sion to  remain  unchanged. 

Since  the  last  edition  of  this  work,  the  decisions  in  the  courts  of  New- York,  have 
given  increased  energy  to  the  statute  provisions  against  fraudulent  sales.  Thus, 
in  Doane  v.  Eddy,  16  Wendell,  523,  and  Randsdl  v.  Cook,  17  Ibid.  53,  it  was  con- 
sidered that  under  the  Revised  Statutes,  the  distinction  between  an  absolute  sale 
and  a  mortgage  of  goods  vras  abolished,  and  that  on  a  sale  or  mortgage' of  goods, 
actual  and  continued  change  of  possession  was  indispensable,  unless  the  contrary 
be  satisfactorily  explained  by  some  good  and  sufficient  reason,  even  though  the 
conveyance  was  made  in  good  faith,  and  without  any  intent  to  defraud.  So,  in 
Butler  v.  Stoddard,  7  Paige,  163,  the  chancellor  held,  that  if  an  insolvent  debtor 
assigns  his  property  in  trust  for  the  benefit  of  creditors,  and  without  any  actual 
change  of  possession,  and  the  assignee  leaves  the  goods  in  store,  in  the  possession 
of  tlie  assignor  as  his  agent,  to  be  sold  in  the  ordinary  course  by  retail,  instead  of 
disposing  of  them  at  once  without  any  unreasonable  delay,  and  fairly  at  auction, 
and  distributing  the  proceeds,  the  assignment  becomes  fraudulent  and  void  as  to 
creditors.  The  assignment  ought  to  be  accompanied  with  an  actual  and  continued 
change  of  possession,  and  not  merely  a  nominal  and  constructive  change,  for  the 
latter  is  not  a  change  within  the  meaning  of  the  statute  on  the  subject.  This  de- 
cree was  affirmed  on  appeal,  20  We7idell,  507.  So,  again,  in  Stevens  v.  Fisher, 
19  Wendell's  R.  181,  the  supreme  court  set  aside  a  verdict  and  awarded  a  new 
trial,  when  the  jury  disregarded  the  charge  of  the  judge,  and  supported  a  sale  of 
goods  unaccompanied  by  an  immediate  delivery,  and  not  followed  by  any  actual 
and  continued  change  of  possession,  and  when  no  satisfactory  explanation  was 
given,  why  the  requirements  of  the  statute  were  not  complied  with.  It  was  held 
to  be  a  verdict  against  both  the  law  and  the  fact.  These  were  infallible  and 
legal  indicia  of  fraud  on  the  face  of  the  transaction.  It  was  nakedly  fraudu- 
lent, and  the  court  very  properly  held,  that  they  could  not  permit  the  law  to  be  so 
disregarded. 

a  Brooks  v.  Powers,  15  Mass.  Rep.  244.     Bartlett  v.  Williams,  1  Piclc.  Rep. 
233.     Holmes  v.  Crane,  2  Ibid.  607.     Wheeler  v.  Train,  3  Ibid.  255.     Ward 
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sion  of  chattels  by^the  vendor  or  mortgagor,  after  a  sale 
or  mortgage  of  the  same,  is  not,  as  it  regards  creditors, 
fraud  jyer  se,  but  only  pn/reayacre  evidence  of  fraud, 
and  which  *may  be  explained  by  proof.     A  debtor  *530 
may  mortgage,  or  make  an  absolute  sale  of  goods 
bona  Jidei  and  for  a  valuable  consideration,  but  under  an 
agreement  to  retain  possession  for  a  given  time,  and  it 
would  only  be  presumptive  evidence  of  fraud,  susceptible 
of  explanation,  and  good,  except  as  against  an  interven- 
ing attachment  or  sale  before  any  actual  delivery  takes 
place.     The  supreme  court  of  New-Hampshire  has  also 
established  the  same  rules  of  law  on  this  subject  as  those 
recently  declared  in  Massachusetts   and  New- York,  and 
they  have  vindicated  their  opinion  in  a  neat  and  able 
manner.*^     They  insist  that  the  principal  cases  in  Eng- 
land and  this  country,  on  the  other  side,  are  borne  down 
by  the  current  of  opposite  authority.     The  position  that 
devolves  the  question  of  fraud  upon  the  court,  requires 
the  opinion  to  be  formed  on  a  single  circumstance,  and 
admits  no  explanation.     The  other  position,  which  refers 
the  question  of  fraud  to  a  jury,  looks  to  the  whole  trans- 
action, and  admits  of  every  honest  apology  and  explana- 
tion.    If  the  vendor  or  mortgagor  retains  possession,  no 
person  suffers,  unless  a  new  credit  be  given,  or  an  old 
one  extended,  under  a  mistaken  belief  that  the  property 
remained    unsold.     The  few  cases  of  that  kind  which 
may  happen,  ought  not  to  introduce  so  stern  a  rule,  as 
to  make  such  conveyances  void  against  every  description 
of  creditors.     In  Cohurn  v.  Pickering^  the  subject  was 
again  thoroughly  discussed  ;  and  it  was  held,  that  if  the 


V.  Sumner,  5  Ibid.  59.  Shumway  v.  Rutter,  7  Ibid.  56.  8  Ibid.  443.  S.  C. 
Adams  v.  Wheeler,  10  Ibid.  199. 

a  Haven  v.  Low,  2  N.  H.  Rep.  13. 

•>  3  Ibid.  415.  But  in  Ash  v.  Savage,  5  N.  H.  Rep.  545,  it  was  adjudged, 
that  possession  was  not  essential  to  the  validity  of  a  mortgage  of  goods,  and  that, 
retaining  possession  by  the  mortgagor  was  not,  of  itself,  evidence  of  fraud. 
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vendor  of  chattels  retained  possession  after  an  absolute 
sale,  it  was  always  jprima  facie,  and  if  unexplained  by 
the  vendee,  conclusive  evidence  of  a  secret  trust,  which 
was  fraudulent  in  respect  to  creditors.     Whether  there 
was  such  a  trust,  was  deemed  a  question  of  fact ;  but  if 
admitted  or  proved,  the  fraud  was  an  interference  of  law. 
This  was  recurring  back,  in  a  great  degree,  to  the  sim- 
plicity and  energy  of  the  old  rule,  requiring  delivery  of 
possession  in  cases  of  sales  of  goods  and  mortgages  of 
goods,  as   the  natural  order  of  dealing  in  such 
*531  cases,  and  the  only  *efrectual  security  against  se- 
cret and  fraudulent  trusts.*     In  the  state  of  Maine^ 


■  In  1832,  the  legislatures  of  Massachusetts  and  New-Hampshire  passed  acts, 
declaring  that  no  mortgage  of  personal  property  thereafter  made,  should  be  valid, 
except  as  to  the  parties,  unless  possession  be  delivered  to,  and  retained  by  the 
mortgagee,  or  unless  the  mortgage  be  recorded  in  the  clerk's  office  of  the  town 
where  the  mortgagor  resides.     See,  also,  Massachusetts  Revised  Statutes,  part 
2.  tit.  6.  ch.  74.  sec.  5.     It  is  held,  that  the  recording  of  the  mortgage  is  equiva- 
lent to  an  actual  delivery  of  the  property.     Forbes  v.  Parker,  16  Pick.  462.     In 
New- York,  also,  in  1833,  {Laws  N.  Y.  sess.  56.  ch.  279,)  provision  was  made 
by  law,  for  filing  in  the  town  clerk's  office,  as  matter  of  public  record,  mortgages 
of  chattels,  and  every  such  mortgage,  unless  the  same  or  a  true  copy  thereof  be 
filed,  or  be  accompanied  by  immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession,  was  declared  to  be  void,  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith.     There  was  a  statute  of  the  general  as- 
sembly of  the  colony  of  New-York,  of  April  3d,  1775,  requiring  the  like  registry 
of  bills  of  sales  of  chattels,  not  exceeding  in  value  100/.,  and  given  by  way  of 
mortgage ;  and  it  is  a  little  singular  that  such  an  ordinary  and  pacific  provision 
should  have  been  one  of  the  last  acts  ever  passed  by  the  colonial  legislature  of  New- 
York.    It  was  passed  in  the  midst  of  the  tumult  of  arms,  for  the  general  assembly 
adjourned  on  that  same  third  day  of  Afril,  never  to  meet  again,  as  the  revolution 
had  then  commenced.     In  Kentucky,  by  statute,  in  1831,  no  mortgage  or  deed  of 
trust  of  real  or  personal  estate,  is  good  against  a  purchaser,  for  valuable  conside- 
ration without  notice ;  nor  against  a  creditor,  unless  within  sixty  days  it  be  de- 
posited for  recording,  in  the  county  clerk's  office.     In  Georgia,  Tennessee,  Indi- 
ana, and  Virginia,  mortgages  of  personal  property  are  to  be  proved  and  recorded 
like  mortgages  of  land,  in  order  to  make  them  secure  against  bona  fide  creditors 
and  purchasers.     Statute  of  Georgia,  December  26,  1827.     Statutes  of  Vir 
giriia,  December,  1792,  and  Ferbuary,  1819,  and  of  Indiana,  R.  Statutes,  1838, 
p.  470.     Statute  of  Tennessee,  1831.     The  statute  of  Tennessee  applies  to  all 
bills  of  sale  as  well  as  mortgages  and  deeds  of  trust  of  real  and  personal  property  ; 
all  deeds  of  gift ;  all  powers  of  attorney,  concerning  the  conveyance  of  real  or  per- 
sonal property ;  all  marriage  contracts,  and  all  agreements  for  the  conveyance  of 
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on  the  other  hand,  the  Massachusetts  doctrine  is  adopted 

and  followed.'^  ".  ' 

It  is  greatly  to  be  regretted,  that  the  rules  of  law  in 
so  material  a  point,  and  one  of  such  constant  application, 
are  so  various  and  so  fluctuating  in  this  country.     Since 
the  remedy  against  the  property  of  the  debtor  is  now 
almost  entirely  deprived  of  the  auxiliary  coercion,  in- 
tended by  the  arrest  and  imprisonment  of  his  person,  the 
creditor's  naked  claim  against  the  property  ought  to  re- 
ceive the  most  effective  support,  and  every  rule  calcu- 
lated to  prevent  the  debtor  from  secreting  or  masking  it, 
to  be  sustained  with  fortitude  and  vigour.     There  is  the 
same  reason  for  the  inflexible  stability  of  the  rule  of  law, 
that  a  vendor  of  chattels  should  not,  at  the  expense  of 
his  creditors,  sell  them,  and  yet  retain  the  use  of  them, 
as  there  is  for  that  greatly  admired  rule  of  equity,  that  a 
trustee  shall  not  be  permitted  to  buy  or  speculate  in  the 
trust  fund  on  his  own  account ;  or  for  that  other  salutary 
and  fixed  principle,  that  the  voluntary  settlement  of  pro- 
perty shall  be  void  against  existing  creditors.     Such  rules 
are  made  to  destroy  the  very  temptation  to  fraud,  in 
cases  and  modes  that  are  calculated  to  invite  it,  and  be- 


property.     In  Connecticut,  there  may  be  a  mortgage  of  manufacturing  machinery 
without  the  real  estate  to  which  it  is  attached,  and  the  mortgage  ,s  of  course  ef- 
fectual, though  the  mortgagor  retain  possession  of  the  machinery.     Such  ma- 
chinery may  also  be  attached,  without  being  removed  and  sold  on  execution. 
Statutes  of  Connecticut,  1838,  p.  72,  73. 

In  the  case  of  Watson  v.  WilHams,  4  Blackf.  Ind.  R.  26,  die  court  after  a  clear 
and  succinct  review  of  the  conflicting  decisions  in  England  and  America,  came  to 
the  conclusion,  now  so  generally  prevalent,  that  the  mortgagor's  possession  of  the 
goods  was  not  conclusive  evidence  of  fraud  as  to  creditors,  though  the  mortgage 
was  silent  as  to  the  point  of  possession.  His  possession  may  be  explamed  by  parol 
proof,  and  shown  to  be  fair  and  consistent  with  the  contract.  The  subsequent  de- 
cision in  that  court  in  Case  v.  Winshop,  lb.  425,  rather  controls  the  other,  for  it 
declared  that  the  mortgagee  of  goods  was  entitled  to  immediate  possession,  when 
there  wasnothing  in  the  instrument  to  gainsay  it,  and  that  the  silence  of  the  mort- 
gao-e  on  that  point,  could  not  be  supplied  by  parol  proof. 

a  Reed  v.  Jewett,  5  Greenleafs  Rep.  96.  Holbrook  v.  Baker,  5  Ibid.  309. 
Brinley  v.  Spring,  7  Ibid.  241.     Ulmer  v.  Hills,  S  Ibid.  326. 
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cause  such  transactions  may  be  grossly  fraudulent,  and 
the  aggrieved  party  not  able  to  show  it  from  the  cha- 
racter of  private  agreements,  and  the  infirmity  of  human 
testimony.  However  innocent  such  transactions  may  be 
in  the  given  case,  they  are  dangerous  as  precedents,  and 
poisonous  in  their  consequences ;  and  the  wise  policy  of 
the  law  puts  the  sting  of  disabihty  into  the  temptation, 
and  bars  the  door  against  every  species  of  imposition, 
which  might  be  inaccessible  to  the  eye  of  the  court.  If  a 
debtor  can  sell  his  personal  property,  and  yet,  by  agree- 
ment with  the  vendee,  continue  to  enjoy  it  for  six  years, 
as  in  one  state,  or  for  sixteen  months,  as  in  another,  in 
defiance  of  his  creditors,  who  can  set  bounds  to  the 
*532  term  of  *enjoyment,  or  know  when  and  where  to 
bestow  credit,  or  how  he  is  to  make  out  a  case  of 
actual  fraud  ?  Fraud,  in  fact,  is  reluctantly  drawn  by  a 
jury,  and  their  sympathies  must  be  overcome  by  strong 
and  positive  proof,  before  they  will  readily  assent  to  the 
existence  of  a  fraudulent  intent,  which  is  so  difficult  to 
ascertain,  and  frequently  so  painful  to  infer.^ 

(2.)  The  validity  of  voluntary  assignments  of  their 
property  by  insolvent  traders  and  others,  has  been  ano- 
ther and  a  fruitful  topic  of  discussion.  Under  a  code  of 
bankrupt  law,  such  assignments  are  held  to  be  fraudulent, 
for  they  interfere  with  its  regulations  and  policy.  But 
where  there  is  no  bankrupt  system,  these  assignments 
are  a  substitute  for  a  commission  in  bankruptcy,  and  be- 


»  In  1  Peters'  U.  S.  Rep.  386,  the  suppeme  court  of  the  United  States  waive 
the  question,  whether  the  want  of  possession  of  the  thing  sold  constitutes  per  se 
a  badge  of  fraud,  or  is  only  prima  facie  a  presumption  of  fraud  ;  but  in  the  case 
of  Phettiplace  v.  Sayles,  4  Mason's  Rep.  321,  322,  the  general  doctrine,  that  non- 
delivery in  the  sale  of  chattels,  and  a  continuation  of  possession  in  the  seller, 
renders  the  sale  void,  is  explicitly  asserted,  as  having  its  foundations  in  a  great 
public  policy.  On  the  other  hand,  it  has  been  declared  by  the  same  court,  in 
P'Wolf  V.  Harris,  4  Mason's  Rep.  515,  that  a  bill  of  sale  of  a  ship  and  cargo  iu 
port  is  valid,  though  possession  be  not  taken,  provided  it  appear  to  have  been 
^iven  by  way  of  mortgage. 
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come,  like  that,  of  the  nature  of  an  execution  for  the 
creditors.  A  conveyance  in  trust  to  pay  debts  is  vahd, 
and  founded  on  a  valuable  consideration.''  A  debtor 
pending  a  suit  maj'"  assign  to  trustees  all  his  effects  for 
the  benefit  of  all  his  creditors,  and  deliver  possession, 
and  it  will  be  valid.^  A  debtor  in  failing  circumstances, 
by  assignment  of  his  estate  in  trust,  and  made  in  good 
faith,  may  prefer  one  creditor  to  another,  when  no  bank- 
rupt, or  other  law  prohibiting  such  preference,  and  no 
legal  lien  binding  on  the  property  assigned,  exists.  This 
is  a  well  settled  principle  in  the  English  and  American 
law,  and  admitted  by  numerous  authorities.*^     The  assent 


»  Stephenson  v.  Hayward,  Free,  in  Ch.  310.  Dey  v.  Dunham,  2  Johns.  Ch. 
■Rep.  189.  Shaw,  Ch.  J.,  in  Russell  v.  Woodward,  10  Pick.  Rep.  413.  State 
of  Maryland  v.  Bank  of  Maryland,  6  Gill  ^-  Johnson,  205.  In  making  assign- 
ments of  property,  the  owner  cannot  assign  part  only  of  one  entire  debt  without 
the  consent  of  the  debtor,  for  that  would  subject  him  to  distinct  demands  on  one 
single  contract.  Gibson  v.  Cooke,  20  Pick.  15,  nor  does  the  assignee  of  a  volun- 
tary assignment  for  the  benefit  of  creditors,  stand  in  a  better  situation  than  the 
assignor.  Neither  he  nor  the  creditors  whom  he  represents  are  purchasers  for  a 
valuable  consideration  without  notice,  as  against  prior  equitable  liens.  Haggerty 
V.  Palmer,  6  Johyison's  Ch.  R.  437.     Knowles  t.  Lord,  4  Wharton,  500. 

i>  Pickstock  V.  Lyster,  3  M.  S;-  Selw.  371. 

•=  Pickstock  V.  Lyster,  3  Maule  tj*  Seho.  371.  The  King  v.  Watson,  3  Price's 
Exch.  Rep.  6.  Wilt  v.  Franklin,  1  Bi7mey's  Rep.  502.  Hendricks  v.  Robin- 
son, 2  Johns.  Ch.  Rep.  307,  308.  Stevens  v.  Bell,  6  Mass.  Rep.  339.  Nicoli 
V.  Mumford,  2  Johns.  Ch.  Rep.  529.  Brown  v.  Minturn,  2  Gall.  Rep.  557. 
Moore  v.  Collins,  3  Dev.  N.  C.  Rep.  126.  Moffat  v.  M'Dowall,  1  M' Cord: a 
Ch.  Rep.  434.  Buffum  v.  Green,  5  N.  H.  Rep.  71.  Haven  v.  Richardson, 
Jbid.ll'i.  Marbury  V.  Brooks, 7  Wheaton,bbQ.  Brashear  v.  West,  7  PeifejV 
U.  S.  Rep.  60S.  Sutherland,  J.,  in  Grover  v.  Wakeman,  11  Wendell's  Rep. 
194,  195.  State  of  Maryland  v.  Bank  of  Maryland,  6  Gill  4-  Johnson,  205. 
It  was  decided,  in  Connecticut,  in  1826,  that  the  directors  of  an  insolvent  cor- 
poration may,  equally  with  individuals,  give  preferences  by  assignment  of  their 
effects.  Catlin  v.  Eagle  Bank,  6  Conn.  Rep.  233.  State  of  Maryland  v.  Bank 
of  Maryland,  6  Gill  Sf  Johnson,  205,  S.  P.  The  law  in  New-Jersey,  is  an  excep- 
tion to  the  rule  in  the  text.  It  is  made  essential  there  by  statute,  {Elmer's  Dig. 
p.  16,)  to  the  vahdity  of  an  insolvent's  assignment,  that  it  create  no  preferences, 
and  that  it  be  for  the  equal  benefit  of  the  creditors.  An  assignment  of  real  and 
personal  property  in  trust,  to  pay  a  favoured  creditor,  and  then  to  divide  the 
residue  rateably  among  the  other  creditors,  and  the  surplus,  if  any,  to  return, 
though  good  in  New-York,  where  it  was  made,  was  consequently  adjudged  void 
as  to  property,  personal  as  well  as  real,  in  New-Jersey.      V^rnum  v.  Camp, 
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of  the  creditors  to  be  benefited  by  the  assignment,  has 
been  held,  under  the  New-England  attachment  and  trus- 
tee process,  to  be  essential  to  its  validity,  so  far  as  that 

the  intervening  attachment  of  another  creditor  who 
*533  is  no  party  to  the  assignment,  issued  before  *such 

assent  be  given,  has  been  preferred.*     But,  subject 


1  Green's  N.  J.  Rep.  326.  So,  in  Georgia,  by  statute  of  19th  December,  1818, 
all  assignments  and  transfers  of  property  by  insolvent  debtors,  giving  preferences, 
are  declared  to  be  fraudulent  and  void.  Prince't  Dig.  164.  The  insolvent  act 
of  Massachusetts  of  1838,  ch.  163,  establishes  the  piinciple  that  when  a  debtor 
is  upable  to  pay  his  debts,  his  property  is  to  be  equally  divided  among  his  credi- 
tors, and  that  if  the  insolvent  debtor  has  not  been  guilty  of  fraud  or  gross  mis- 
conduct, he  is  to  be  discharged  from  liability  upon  surrendering  all  his  property 
for  the  benefit  of  his  creditors.  The  discharge  goes  to  all  debts  actually  proved 
against  his  estate,  and  to  all  debts  founded  on  contracts  made  after  the  statute,  if 
made  within  the  state  and  to  be  performed  therein  and  provable  under  the  act, 
or  due  to  persons  resident  within  the  state  at  the  first  publication  of  notice  of  the 
proceeding  by  warrant,  and  to  all  demands  for  goods  vvrongfiilly  obtained,  taken 
or  withheld  by  the  debtor.  The  statute  destroys  all  voluntary  payments,  assign- 
ments and  preferences  made  in  contemplation  of  insolvency.  It  is  a  simple  and 
well  digested  system  of  bankrupt  law.  The  proceedings  under  this  law  may  be 
commenced  on  the  voluntary  application  of  the  debtor  himself,  or  if  he  omits  to 
do  it,  then  on  the  application,  under  certain  circumstances,  of  a  portion  of  the 
creditors  to  compel  an  assignment  of  his  property  for  the  general  benefit  of  the 
creditors. 

The  statute  of  Ohio  of  1838,  prohibits  assignments  in  trust  in  contemplation 
of  insolvency,  with  the  design  to  prefer  one  creditor  to  another,  and  such  assign- 
ments are  made  to  enure  rateably  to  all.  So,  the  Connecticut  act  of  1828,  de- 
clares all  assignments  of  lands,  chattels  or  choses  in  action  with  a  view  to  insol- 
vency, to  any  person  in  trust  for  his  creditors,  or  any  of  them,  to  be  void  as  to 
creditors,  unless  made  in  writing  for  the  benefit  of  all  the  creditors,  in  proportion 
to  their  claims,  and  be  lodged  for  record  in  the  probate  office  of  the  district,  and 
the  duty  of  such  trustee  is  specially  regulated.  Statutes  of  Connecticut,  1838, 
p.  300.  In  Pennsylvania,  by  statute  of  24th  March,  1818,  voluntary  assignments 
for  the  benefit  of  creditors  must  be  recorded  within  30  days,  or  they  are  void  as 
against  any  of  the  creditors  of  the  assignor  without  as  well  as  within  the  assign- 
ment. 

a  Widgery  v.  Haskell,  5  Mass.  Re-p.  144.  Stevens  v.  Bell,  6  Ibid.  339. 
Ward  V.  Lamson,  6  Pick.  Rep.  350.  Jevvett  v.  Barnard,  6  Greenleaf  s  Rep. 
381.  In  Boyden  v.  Moore,  11  Pick.  Rep.  326,  it  was  held,  that  an  assignment 
in  trust  to  pay  the  assignee  and  other  creditors  who  were  parties,  and  assenting, 
was  valid.  But  if  not  parties,  and  assenting,  an  intervening  attachment  prior  to 
the  assent  will  have  preference.  So,  a  voluntary  assignment  in  contemplation  of 
insolvency  and  giving  preferences  made  in  Pennsylvania,  is  not  good  in  Delaware 
against  a  subsequent  attachment  by  a  citizen  there,  of  the  insolvent's  effects  in 
Delaware.     Mayberry  v.  Shissler,  1  Harrington's  R,  349. 
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to  this  qualification,  the  assent  of  the  creditors  need  not 
be  given  at  the  time  of  the  assignment ;  and  a  subse- 
quent assent  in  terms,  or  by  actually  receiving  the  bene- 
fit of  the  assignment,  will  be  sufficient.*  The  assign- 
ment has  been  held  to  be  good  against  a  subsequent 
attachment,  if  the  creditors  had  assented  to  the  assign- 
ment prior  to  the  attachment;''  and  the  assignment  has 
been  supposed  to  be  valid,  even  without  such  intervening 
assent,  in  the  case  of  an  assignment  to  trustees,  for  the  be- 
nefit of  the  preferred  creditors.  The  legal  estate  passes 
and  vests  in  the  trustees ;  and  a  court  of  equity  will  compel 
the  execution  of  the  trust  for  the  benefit  of  the  creditors, 
though  they  be  not,  at  the  time,  assenting,  and  parties  to 
the  conveyance.'^     The  assent  of  absent  persons  to  an 


»  Marbury  v.  Brooks,  7  Wkeaton,  556.  Brooks  v.  Marbiiry,  11  Ibid.  78. 
Brashear  v.  West,  7  Peters'  U.  S.  Rep.  603.  Ellison  v.  Ellison,  6  Vesey,  656. 
Cunningham  v.  Freeborn,  1  Edto.  Ch.  Rep.  262. 

''  Brown  V.  Minturn,  2  Gall.  Reji.  557.  Halsey  v.  Whitney,  4  Mason's  Rej). 
217.     Hastings  v.  Baldwin,  17  Mass.  Rep.  552. 

<=  Small  V.  Oudley,  2  P.   IVms.  427.     Nicoll  v.  Mumford,  4  Joh7is.  Ch.  Eep. 
529.     Brooks  v.  Marbury,  11  IVheaton,  97.     Gray  v.  Hill,  10  Serg.  4-  Rawle, 
436.     Halsey  v.  Whitney,  4  Mason's  Rep.  206.     This  rule  in  the  English  chan- 
cery seems  to  have  been  made  subject  to  some  embarrassing  qualifications.     If 
the  creditors  are  not  parties  or  privies  to  a  conveyance  by  a  debtor  to  trustees,  to 
pay  scheduled  creditors,  and  do  not  conform  to  its  provisions,  and  the  trustees 
have  not  dealt  with  the  creditors  in  pursuance  of  the  deed,  they  cannot  in  chancery 
enforce  performance,  and  have  no  lien  on  the  property  conveyed.     The  deed  is 
regarded  as  a  mere  disposition  between  the  debtor  and  his  trustee  for  his  own  ac- 
commodation; and  the  property  is  not  deemed  to  be  withdrawn  from  the  debtor's 
absolute  control.     If,  however,  there  be  an  actual  settlement  made  for  vesting  an 
estate  or  stock  in  trustees  for  volunteers,  the  case  is  different,  and  the  trustees 
having  the  legal  estate  become  such  for  the  volunteers,  who,  as  cestui  que  trusts, 
may  claim  against  the  trustees  in  the  deed.     Ellison  v.  Ellison,  6  Veset/,  662. 
Walwj'n  V.  Coutts,  3  Merivale's  Rep.  707.     Garrard  v.  Lord  Lauderdale,  3 
Simon's  Rep.  1.     Acton  v.  Woodgate,  2  Mylne  4-  Keene,  492.     In  Marston  v. 
Coburn,  17  Mass.  Rep.  454,  a  conveyance  to  trustees  for  the  benefit  of  creditors 
was  said  to  be  void  without  the  assent  of  the  creditor,  though  assented  to  by  the 
trustees ;  but  in  that  case  the  deed  was  held  to  be  incomplete,  according  to  the 
intention  of  the  parties,  when  an  attachment  intervened,  and  prevailed.     Though 
assignments  of  possibilities,  contingent  interests,  and  of  rights  or  chases  in  action, 
may  not  be  valid  at  law  unless  the  creditor  assents,  yet  no  difficidty  of  this  kind 
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assignment  will  be  presumed,  unless  their  dissent  be  ex- 
pressed, if  it  be  made  for  a  valuable  consideration,  and 
be  beneficial  to  th^m.* 

It  is  admitted  in  some  of  the  cases  that  the  debtor  may 
indirectly  exert  a  coercion  over  the  creditors  through  the 
influence  of  hope  and  fear,  by  the  insertion  of  a  condi- 
tion to  the  assignment,  that  the  creditors  shall  not  be  en- 
titled to  their  order  of  preference,  unless  within  a  given 
and  reasonable  time  (for  if  no  time,  or  an  unreasonable 
time  be  prescribed,  the  deed  is  fraudulent'')  they 
*534  execute  a  release  of  their  debts,  by  *becoming  par- 


exists  in  equity,  where  the  assignment  is  considered  as  amounting  to  a  declara- 
tion of  trust.  See  the  numerous  cases  referred  to  in  the  notes  to  2  Story's  Eq. 
Jurisprudence, -p.  305. 

»  North  V.  Turner,  9  Serg.  4-  Rawle,  224.  De  Forest  v.  Bacon,  2  Conn.  Rep. 
633.  If  the  assignment  be  directly  to  the  creditors,  their  assent  must  be  shown, 
but  if  to  trustees,  for  their  benefit,  the  legal  title  passes  to  the  trustees  without 
their  assent ;  but  it  must  be  made  with  the  knowledge  and  privity  of  the  trustees 
or  the  creditors.  The  assent  of  the  trustees  is  presumed,  until  the  contrai-y  be 
shown,  and  if  the  assignment  be  made  without  their  knowledge,  they  may,  when 
it  comes  to  their  knowledge,  afiBrm  it,  and  it  will  be  binding.  Gait  r.  Dibrell,  10 
Yerger,  146.  Nicoll  v.  Mumford,  4  Johns.  Ch.  Rep.  529.  Brown  v.  Minturn, 
2  Gall.  Rep.557.  Small  v.  Marwood,  9  B.  .^  Cress.  300.  Smith  v.  Wheeler, 
1  Vent.  128.  Marbury  v.  Brooks,  7  Wheaton,  556.  Weston  v.  Barker,  12 
Jo^jisow,  276.  Under  the  New-York  Revised  Statutes,  such  an  assignment  to 
trustees  operates  as  a  grant,  and  does  not  require  any  express  consideration;  nor 
is  it  necessary  to  its  validity  that  a  creditor  should  be  a  party  to  the  conveyance, 
or  signify  his  assent  thereto.  Cunningham  v.  Freeborn,  11  WendeWs  Rep. 
240.  But  equity  may  require  the  creditors  to  come  in  within  a  reasonable 
time  and  signify  their  assent,  or  he  excluded  from  all  benefit  of  the  trust. 
Dunch  V.  Kent,  1  Vern.  260.  319.  The  assent  of  trustees  would  seem  to  be 
requisite  to  the  validity  of  the  assignment ;  for  it  is  assumed  to  be  so  in  Gor- 
don V.  Coolidge,  1  Sumner's  Rep.  537,  where  it  was  held,  that  if  the  assign- 
ment in  trust  for  creditors  be  made  to  two  persons,  and  one  of  them  accepts 
the  trust,  and  the  other  repudiates  it,  the  assignment  is  operative  as  to  the 
assenting  trustee,  unless  it  contains  some  condition  rendering  the  assent  of  both 
requisite.  The  assent  of  both  was,  however,  to  be  presumed,  unless  one  of 
them,  upon  notice,  refuses  to  accept  the  trust,  and  notifies  his  refiisal  to  the 
debtor.  See,  also,  the  cases  supra,  in  this  note,  and  Neilson  v.  Blight,  1  John' 
son's  Cases,  205.     Moses  v.  Murgatroyd,  1  Johns.  Ch.  R.  129. 

''  Wharton' s  Dig.  tit.  Deed,  n.  70.  Pierpont  &  Lord  v.  Graham,  4  Wash. 
C.  C.  Rep.  232.  In  Halsey  v.  Whitney,  4  Mason's  Rep.  206,  six  months  was 
held  not  to  be  an  unreasonable  time.  The  reasonableness  of  the  period  of  limi- 
tation for  the  creditors  to  come  in,  will  depend  on  circumstances. 
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ties  to  the  instrument  of  assignment  containing  such 
a  release,  or  by  the  execution  of  a  separate  deed  to  that 
effect.*  In  Jackson  v.  Lomas,^  there  was  a  proviso  to  the 
assignment,  that  in  case  any  creditor  should  not  execute 
the  trust  deed,  which  contained,  among  other  things,  a 
release  of  the  debts,  by  a  given  day,  he  should  not  be 
entitled  to  the  benefit  of  the  trust  deed,  a?id  his  share  was 
to  he  paid  hack  to  the  dchtor.  It  seems  to  have  been  as- 
sumed throughout  that  case,  that  such  a  provision  would 
not  affect  the  validity  of  the  assignment.  Whatever 
might  have  been  the  understanding  in  that  case,  such  a 
conclusion  is  not  well  warranted  by  the  language  of  many 
of  the  American  cases,  and  a  deed  with  such  a  reserva- 
tion would,  under  them,  be  invalid.  The  debtor  may 
deprive  the  creditor,  who  refuses  to  accede  to  his  terms, 
of  his  preference,  and  postpone  him  to  all  other  credi- 
tors ;  but  then  he  will  be  entitled  to  be  paid  out  of  the 
residue  of  the  property,  if  there  should  be  any  after  all 
the  other  creditors  who  released  and  complied  with  the 
condition  of  the  assignment  are  satisfied.  If  the  condi- 
tion of  the  assignment  be,  that  the  share  which  would 
otherwise  belong  to  the  creditor  who  should  come  in  and 
accede  to  the  terms  and  release,  shall,  on  his  refusal  or 
default,  be  paid  back  to  the  debtor,  or  placed  at  his  dis- 
posal by  the  trustees,  it  is  deemed  to  be  oppressive  and 
fraudulent,  and  destroys  the  validity  of  the  assignment, 
at  least  against  the  dissenting  creditors." 


^  The  King  v.  Watson,  3  Price's  Rep.  6.  Lippincott  v.  Barker,  2  Binnei/s 
Rep.  174.  Cheever  v.  Clark,  7  Serg.  Sf  Rawle,  510.  Scott  v.  Morris,  9  Ibid. 
123.  Wilson  v.  Kneppley,  10  Ibid.  439.  Halsey  v.  Whitney,  4  Mason's  Rep. 
206.  De  Caters  v.  Le  Ray  de  Chaumont,  2  Paige's  Rep.  49 1 .  The  Canal  Bank 
V.  Cox,  6  GreenleafsRep.  395. 

•>  4  Term  Rep.  166. 

=  M'AUister  v.  Marshall,  6  Binnerfs  Rep.  338.  Hyslop  v.  Clarke,  14  Johns. 
Rep.  453.  Seaving  v.  Brinckerhoff,  5  Johns.  Rep.  329.  Austin  v.  Bell,  20 
Johns.  Rep.  442.  Borden  v.  Sumnei-,  4  Pich.  Rep.  265.  Ingraham  v.  Wheeler, 
6  Conn.  Rep.  277.  Atkinson  v.  Jordan,  5  Hammond's  Ohio  Rep.  294.   Lentilhon 

\oh.  II.  88 
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Nor  can  the  debtor,  in  such  an  assignment,  make  a 
reservation,  at  the  expense  of  his  creditors,  of  any  part 
of  his  property  or  income,  for  his  own  benefit.  It  has 
been  supposed  that  such  a  reservation,  if  not  made  inten- 
tionally to  delay,  hinder  and  defraud  creditors,  would 
not  affect  the  validity  of  the  residue,  or  main  purpose  of 
the  assignment;  and  that  if  the  part  of  the  estate  assign- 
ed to  the  creditors  should  prove  insuEBcient,  they  might 
resort  to  the  fund  so  reserved  by  the  aid  of  a  court  of 
equity.     The  case  of  Estwick  v.  Caillaud,^  and  the  lan- 


V.  Moffat,  1  Edii\  Ch.  Rep.  451.  Ames  v.  Blunt,  5  Paige,  16.  18.  Graves 
V.  Roy,  13  Louisiana  Rep.  457.  The  brig  Watchman,  in  the  district  court  of 
Maine,  Ware's  Rep.  232.  In  Brashear  v.  West,  7  Peters'  U.  S.  Rep.  608,  the 
supreme  court  of  the  United  States  were  far  from  being  satisfied,  that  a  deed  of 
assignment  of  all  a  debtor's  property,  and  excluding  from  the  benefit  of  its  provi- 
sions those  creditors  v^fho  should  not,  within  a  given  time,  execute  a  release  of  their 
demands  ought  to  be  sustained.  At  any  rate,  a  court  of  chancery,  after  the  pre- 
ferred creditors  were  satisfied,  would  decree  the  surplus  (if  any)  to  those  creditors 
who  had  not  acceded  to  the  deed.  But  in  Andrews  v.  Ludlow,  5  Pick.  Rep.  28, 
such  a  reservation  was  held  not  to  render  the  assigment  fraudulent,  because  it  did 
not  appear,  in  point  of  fact,  to  have  been  inserted  with  an  intention  to  make  a 
provision  for  the  debtor.  And  in  Halsey  v.  Whitney,  4  Mason's  Rep.  206,  the 
learned  judge,  under  the  influence  of  some  of  the  American  authorities,  gave  effect 
to  the  condition  annexed  to  the  assignment  requiring  a  release,  though  the  assign- 
ment did  not  purport  to  convey  all  the  debtor's  property ;  but  his  own  judgment 
was  not  satisfied  with  the  authorities  under  which  he  acted,  and  partial  assign- 
ments with  such  a  condition  ought  not  to  be  tolerated.  In  the  case  of  the  Watch- 
man, Ware's  Rep.  232,  the  court  carries  out  the  general  principle,  so  forcibly  il- 
lustrated in  Haisey  v.  Whitney,  and  in  opposition  to  what  may  be  considered,  after 
the  decision  in  Borden  r.  Sumner,  5  Pick.  265,  as  quite  a  doubtful  point,  under 
the  local  usages  of  Massachusetts.  In  Johnson  v.  Whitfield,  7  Pick.  Rep.  71,  it 
was  held,  that  if  a  debtor  made  a  partial  assignment  to  select  creditors,  even  for  a 
valuable  consideration,  it  was  fraudulent  and  void,  if  made  with  a  view  to  prevent 
an  attachment  by  other  creditors.  The  case  of  Havens  v.  Richardson,  5  N.  H. 
Rep.  113, is  on  the  lax  side  of  the  question;  for  where  an  insolvent  assigned  all 
his  property  to  pay  the  debts  of  one  or  more  specified  creditors,  neither  the  want 
of  a  schedule,  or  of  an  estimate  of  the  value  of  the  property  assigned^  nor  a  stipula- 
tion in  the  assignment  for  a  release  of  the  debts  of  those  who  became  parties,  nor 
a  reservation  of  the  surplus  after  payment  of  the  debts  of  those  who  assent  to  the 
assignment,  was  considered  to  be  conclusive  evidence  of  fraud.  The  reservation, 
would  now  generally,  and  it  ought  to  be  evei-y' where,  fatal  to  the  instruments 
a  5  Term  Rep.  420. 
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guage  of  other  cases,  were  in  favour  of  this  opinion.* 
But  later  authorities  have  given  to  such  reservations  the 
more  decided  effectof  rendering  fraudulent  and  void  the 
whole  assignment;  and  no  favoured  creditor  or  grantee 
can  be  permitted  to  avail  himself  of  any  advantage  over 
other  creditors,  under  an  assignment  which,  by  means  of 
such  a  reservation,  is  fraudulent  on  its  face.*^  These  lat- 
ter decisions  contain  a  just  and  salutary  check  of  the 
abuse  of  the  debtor's  power  of  assignment  and  distribu- 
tion ;  for,  as  was  observed  in  the  case  o^Riggs  v.  Murray,'^ 
"if  an  insolvent  debtor  may  make  sweeping  dispositions 
of  his  ■  property  to  select  and  favourite  creditors, 
yet  loaded  *with  durable  and  beneficial  provisions  *536 
for  the  debtor  himself,  and  encumbered  with  oner- 
ous and  arbitrary  conditions  and  penalties,  it  would  be 
impossible  for  courts  of  justice  to  uphold  credit,  or  to 
exact  the  punctual  performance  of  contracts."'^ 


»  Riggs  V.  Murray,  2  Johns.  Ch.  Rep.  580.  S.  C.  Murray  v.  Riggs,  15  Johns. 
Rep.  571.  Austin  v.  Bell,  20  Johns.  Rep.  442.  Sutherland,  J.,  and  Woodworth, 
J.,  5  Cotcen's  Rep.  547. 

••  Mackie  v.  Cairns,  1  Hopkins'  Rep.  373.  5  Cowen's  Rep.  547.  Harris  v. 
Sumner,  2  Pick.  Rep.  129.  Chatres  v.  Cairns,  decided  in  Louisiana,  1825,  and 
cited  in  5  Cowen^s  Rep.  578.  n.  Passmore  v.  Eldridge,  12  Serg.  <$-  Rawle,  198. 
Gall  V.  Dibrell,  10  Yerger,  146.  The  act  of  Pennsylvania,  of  1818,  requires  vol- 
untary assignments  for  the  benefit  of  creditors,  to  be  recorded  within  thirty  days. 

''  2  Joh7is.  Ch.  Rep.  582. 

*  In  the  case  of  Murray  v.  Riggs,  15  Johns.  Rep.  571,  the  New-York  court  of 
errors  held  a  debtor's  assignment  to  be  valid,  though  \\.  in  the  first  place  reserved, 
to  the  use  of  the  grantors, until  one  year  after  they  should  be  discharged  bylaw 
from  their  debts,  tioo  thousand  dollars  a  year,  and  then  gave  preferences,  and  a 
power  in  the  assignees  to  settle  with  the  creditors  on  certain  terms,  and  that  the 
creditors  who  did  not  accept  the  conditions  in  one  year,  or  should  knoiciiigly  em- 
barrass the  objects  of  the  deed,  should  be  for  ever  barred  from  any  share  under 
the  assignment.  Such  a  deed  was  held  good,  and  the  decree  in  chancery  setting 
it  aside  reversed  !  The  court  of  chancery  afterwards,  in  Mackie  v.  Caims,  1  Hop- 
kins' Rep.  373,  very  properly  held  a  deed  much  less  obnoxious  than  that  in  Mur- 
ray v.  Riggs,  absolutely  and  iri  toto  fraudulent  and  void.  This  last  decision  ap- 
pears to  have  been  guided  by  sound  policy  and  enlightened  justice. 

But  the  case  of  Grover  v.  Wakeman,  (11  WendelV s  Rep.  187.  4  Paige's 
Rep.  23.  S.  C.,)  on  appeal  from  chancery,  goes  still  further.  The  case  was  ably 
and  elaborately  discussed  in  the  New-York  court  of  errors,  and  it  was  held,  itj 


536  OF  PERSONAL  FROrERTY.  i  [Part  V. 

X.   Of  sales  at  auction. 

An  auctioneer  has  not  only  possession  of  the  goods 
which  he  is  employed  to  sell,  but  he  has  an  interest  cou- 


affirmance  of  the  decree  in  chancery,  that  a  dehtor  in  failing  circumstances  might, 
by  assignment  of  his  property  in  trust,  prefer  one  creditor,  or  set  of  creditors,  to 
another,  provided  he  devote  the  whole  of  his  property  assigned  to  the  payment 
of  his  just  debts,  and  the  assignment  be  absolute  and  unconditional,  without  any 
reservation  or  condition  for  his  benefit,  and  without  extorting  from  the  fears  or 
apprehension  of  his  creditors,  or  any  of  them,  an  absolute  discharge,  as  a  con- 
sideration for  a  partial  dividend,  or  making  the  preferences,  or  any  of  them,  to 
depend  upon  the  execution  of  a  release,  by  such  preferred  creditors,  to  him  of 
all  claims  against  him.     An  assignment  giving  preferences  upon  such  a  condition 
is  void  ;  and  the  assignment  being  void  in  part  as  against  creditors  and  the  pro- 
vision of  the  statute,  is  void  in  toto,  though  there  be  no  fraud  in  fact  intended. 
This  appears  to  be  the  most  stem  decision  that  exists,  either  in  England  or  this 
country,  on  the  subject.     See  Ames  v.  Blunt,  5  Paige,  22  to  S.  P.     The  weight 
of  general   authority,  both   English  and  American,  is,  that  an  assignment  by  a 
debtor  of  all  his  property  for  the  payment  of  his  debts,  and  at  the  same  time  giv- 
ing preferences,  and  requiring  an  absolute  release  for  each  creditor  who  accedes, 
is  not  per  se  fraudulent  and  void.     The  circumstance  of  the  debtor  assigning 
over  to  trustees  all  his  property,  without  any  reservation  to  himself,  and  giving 
the  suqilus,  if  any,  to  those  creditors,  if  any,  who  do  not  come  in  and  agi-ee  to 
release,  on  taking  their  preferred  share,  is  deemed  to  disarm  the  transaction  of  all 
illegality  and  unfairness.    See  the  cases  collected  in  Mr.  AngeWs  Law  of  Assign- 
ments in  Trust  for  Creditors,  Boston,  1835,  p.  96 — 108,  which  is  a  neat  and 
valuable  little  manual  of  the  law  of  voluntary  assignments  by  insolvent  debtors. 
A  provision  in  the  assignment  that  the  surplus,  after  all  debts  are  paid,  should 
revert  to  the  debtor,  is  not  improper,  for  such  a  resulting  trust  would  follow  of 
course  without  any  stipulation.     In  Pennsylvania,  the  judicial  decisions  were  for 
a  time  quite  lax  in  favour  of  voluntary  assignments,  but  their  influence  was  coun- 
teracted by  statute  provisions  requiring  the  assignee  to  give  security,  and  giving 
to  the  court  power  to  remove  him,  and  substitute  another,  and  requiring  him  to 
file  an  inventory.    The  debtor  may  still  give  preferences,  and  require  the  creditor* 
who  accede  to  execute  a  general  release.     The  commissioners,  in  their  Report 
on  the  Civil  Code  of  Pennsylvania,  in  January,  1835,  suggest  that  this  stipula- 
tion for  a  release  be  placed  under  some  restrictions.     Report,  p.  50 — 52.     But 
since  that  report,  and  in  June,  1836,  the  legislature  of  Pennsylvania,  regulated 
the  voluntary  assignments  by  debtors  of  their  estates  real  or  personal,  or  of  any 
part  thereof,  in  trast  for  their  creditors,  or  some  of  them,  and  so  far  have  given 
those  assignments  sanction.     Purdon's  Digest,  74.     In  the  case  of  Thomas  v. 
Jenks,  decided  in  the  supreme  court  of  Pennsylvania,  in  March,  1835,  the  court 
held  the  whole  assignment  fraudulent  and  void,  it  being  an  assignment  by  a  part- 
nership firm  of  a  part  of  their  property  for  the  benefit  of  their  creditors,  with  a 
stipulation  for  a  release  as  an  equivalent  for  the  assignment.     It  was  such  an 
exercise  of  the  right  of  preference,  as  to  impose  upon  the  creditors,  indirectly, 
the  necessity  of  resorting  to  a  part  of  the  debtor's  property  in  exclusion  of  the 
rest,     So,  in  M'Culloch  v.  Hutchinson,  7  Watts,  434,  a  voluntary  assignment  by 
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pled  with  that  possession.  He  has  a  special  property 
in  the  goods,  and  a  lien  upon  them  for  the  charges  of  the 
sale,  and  his  commission,  and  the  auction  duty.  He 
may  sue  the  buyer  for  the  purchase  money,  and  if  he 
gives  credit  to  the  vendee,  and  makes  delivery  without 
payment,  it  is  at  his  own  risk.*  If  the  auctioneer  has 
notice  that  the  property  he  is  about  to  sell  does  not  belong 
to  his  principal,  and  he  sells  notwithstanding  the  notice, 
he  will  be  held  responsible  to  the  owner  for  the  amount 
of  the  sale.*^  So,  if  the  auctioneer  does  not  disclose  the 
name  of  his  principal  at  the  time  of  the  sale,  the  pur- 
chaser is  entitled  to  look  to  him  personally  for  the  com- 
pletion of  the  contract,  and  for  damages  for  its  non-per- 
formance.'^ 

*Tn  the  sale  of  real  property  at  auction,  care  *537 
should  be  taken  that  the  description  of  it  be  accu- 
rate, or  the  purchaser  will  not  be  held  to  a  performance 
of  the  contract.  But  if  the  description  be  substantially 
true,  and  be  defective  or  inaccurate  in  a  shght  degree 
only,  the  purchaser  will  be  required  to  perform  the  con- 
tract, if  the  sale  be  fair,  and  the  title  good.  Some  care 
and  diligence  must  be  exacted  of  the  purchaser.  If 
every  nice  and  critical  objection  be  admissible,  and  suf- 
ficient to  defeat  the  sale,  it  would  greatly  impair  the 
eflBcacy  and  value  of  public  judicial  sales  ;  and,  therefore, 
if  the  purchaser  gets  substantially  the  thing  for  which  he 
bargained,  he  may  generally  be  held  to  abide  by  the 
purchase,  with  the  allowance  of  some  deduction  from  the 


an  insolvent  debtor,  absolute  on  its  face,  to  a  particular  creditor  to  pay  him  and 
return  the  surplus  to  the  debtor,  was  held  to  be  fraudulent  and  void.  The  trust 
was  secret  and  the  deed  deceptive.  The  judicial  decisions  on  this  subject  seem 
at  last  to  have  taken  a  firm  and  vigorous  stand  in  favour  of  the  rights  of  creditors 
and  the  claims  of  justice. 

a  Williams  v.  Millington,  1  H.  Blacks.  Rep.  81. 

•>  Hardacre  v.  Stewait,  5  Esp.  N.  P.  Rep.  103. 

•=  Hanson  v.  Roberdeau,  Peake's  Rep.  120. 


-^ 
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price  by  way  of  compensation  for  any  small  deficiency 
in  the  value  by  reason  of  the  variation.* 

A  bidding  at  an  auction  may  be  retracted  before  the 
hammer  is  down.  Every  bidding  is  nothing  more  than 
an  offer  on  one  side,  which  is  not  binding  on  either  side 
until  it  is  assented  to,  and  that  assent  is  signified  on  the 
part  of  the  seller  by  knocking  down  the  hammer.'' 

If  the  owner  employs  puffers  to  bid  for  him  at  an 
auction,  it  has  been  held  to  be  a  fraud  upon  the  real  bid- 
ders. He  must  not  enhance  the  price  by  a  person  pri- 
vately employed  by  him  for  that  purpose.  It  would  be 
contrary  to  good  faith,  as  persons  resort  to  an  auction 
under  a  confidence  that  the  articles  set  up  for  sale  will  be 
disposed  of  to  the  highest  real  bidder.  A  secret  puffer 
employed  by  the  owner  is  not  fair  bidding,  and  is  a 
fraud  upon  the  public  ;  nor  can  the  owner  privately  bid 
upon  his  own  goods.  All  secret  dealing  on  the  part  of 
the  seller  is  deemed  fraudulent.  If  he  be  unwilling  that 
his  goods  should  be  sold  at  an  under  price,  he  may  order 
them  to  be  set  up  at  his  own  price,  and  nOt  lower,  or  he 

may  previously  declare,  as  a  condition  of  the  sale, 
*538  that  he  reserves  a  bid  for  himself.     *This  was  the 

doctrine  declared  by  Lord  Mansfield  in  Bexwell  v. 
Christie,'^  and  again,  by  Lord  Kenyon,  in  Howard  v.  Cas- 
tle,^  and  in  each  case  with  the  approbation  of  the  court 
of  K.  B.  The  governing  principle  was,  that  the  buyer 
should  not  be  deceived  by  any  secret  manoeuvre  of  the 
seller.  But  the  doctrine  of  those  cases  has  since  been 
considered  as  laid  down  rather  too  broadly.  Lord  Ross- 
lyn  and  Sir  William  Grant  have  each  questioned  the 


*  Calcraft  V.  Roebuck,  1  Vese>/,ju)i.,221.    Dyer  v.  Hargrave,  10  Fesey,  505. 
King  V.  Bardeau,  6  Johns.  Ch.  Rep.  38. 
^  Payne  v.  Cave,  3  Term  Rep,  148. 
«=  Cotop.  Rep.  395. 
^  6  Term  Rep.  642. 
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soundness  of  the  doctrine.^  The  latter  seemed  to  think, 
that  if  bidders  were  employed  by  the  owner  merely  for 
the  purpose  of  taking  advantage  of  the  eagerness  of  them 
to  screw  up  and  enhance  the  price,  it  would  be  a  fraud  ; 
but  that  he  might  lawfully,  even  without  making  the  fact 
publicly  known,  employ  a  person  to  bid  for  defensive 
precaution,  and  with  a  view  to  prevent  a  sale  at  an  under 
value.  This  relaxation  of  the  former  rule  was  also  ap- 
proved of  in  Steele  v.  Ellmaker;^  and  the  chief  justice, 
in  that  case,  suggested,  that  the  tone  of  Lord  Mansfield's 
morality  was,  perhaps,  too  lofty  for  the  common  trans- 
actions of  business.  He  held,  that  the  owner  might 
lawfully  instruct  the  auctioneer  to  bid  in  the  goods  for 
him  at  a  limited  price,  to  prevent  a  sacrifice.  In  Bram- 
ley  V.  Alt^'^  it  was  held,  that  a  sale  was  not  fraudulent 
because  a  puffer  had  been  employed,  if  there  were  real 
bidders  who  bid  after  the  puffers  had  ceased ;  and  in 
Smith  V.  Clarke^  a  specific  performance  was  decreed 
against  a  vendee,  though  the  person  who  bid  immediately 
before  him  was  employed  to  bid,  under  the  private  direc- 
tion of  the  vendor,  for  the  purpose  of  preventing  a  sale 
under  a  specified  sum. 

It  would  seem  to  be  the  conclusion,  from  the  latter 
cases,  that  the  employment  of  a  bidder  by  the 
owner  would  or  *  would  not  be  a  fraud,  according  *539 
to  circumstances  tending  to  show  innocence  of  in- 
tention, or  a  fraudulent  design.  If  he  was  employed 
honajide  to  prevent  a  sacrifice  of  the  property  under  a 
given  price,  it  would  be  a  lawful  transaction,  and  would 
not  vitiate  the  sale.  But  if  a  number  of  bidders  were 
employed  by  the  owner,  to  enhance  the  price  by  a  pre- 
tended competition,  and  the  bidding  by  them  was  not 


»  Condly  V.  Parsons,  3  Vesey,  G25.  n.     Smith  v.  Clarke,  12  Ibid.  477. 
II  Serg.Sj-R, 
3  Vesey,  620. 
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real  and  sincere,  but  a  mere  artifice  in  combination  with 
the  owner,  to  mislead  the  judgment  and  inflame  the  zeal 
of  others,  it  would  be  a  fraudulent  and  void  sale.*  So, 
it  will  be  a  void  sale,  if  the  purchaser  prevails  on  the 
persons  attending  the  sale  to  desist  from  bidding,  by  rea- 
son of  suggestions  by  way  of  appeal  to  the  sympathies 
of  the  company.'' 

The  original  doctrine  of  the  K.  B.  is  the  more  just  and 
salutary  doctrine.  In  sound  policy,  no  person  ought,  in 
any  case,  to  be  employed  secretly  to  bid  for  the  owner 
against  the  bona  fide  bidder  at  a  public  auction.  It  is 
fraud  in  law  on  the  very  face  of  the  transaction ;  and  the 
owner's  interference  and  right  to  bid,  in  order  to  be  ad- 
missible, ought  to  be  intimated  in  the  conditions  of  sale ; 
and  such  a  doctrine  has  been  recently  declared  at  West- 
minster hall.'^ 

It  has  been  made  a  question,  how  far  auction  sales 
were  within  the  provisions  of  the  statute  of  frauds  ;  but 
it  is  now  understood  to  be  settled  that  they  are  wdthin 
the  statute,  and  that  the  auctioneer  is  the  agent  of  both 
parties,  and  lawfully  authorized  by  the  purchaser,  either 
of  lands  or  goods,  to  sign  the  contract  of  sale  for  him  as 
the  highest  bidder.^  The  writing  his  name  as  the  highest 
bidder  in  the  memorandum  of  the  sale  by  the  auctioneer, 
immediately  on  receiving  his  bid,  and  knocking 
*540  down  the  hammer,  *is  a  sufficient  signing  of  the 


»  Hazel  V.  Dunham,  A''.  Y.  Mayor's  Court,  July,  1819.  Morehead  v.  Hunt, 
1  Badg.  ^  Dev.  Eq.  Rep.  N.  C.  35.  Woods  v.  Hall,  Ibid.  411.  Wolfe  v. 
Luyster,  1  Hall's  N.  Y.  Rep.  146.  An  association  of  bidders,  with  a  design  to 
stifle  competition,  is  a  fraud  upon  the  vendor.  Smith  V.  Greenlee,  2  Dev.  N.  C. 
Rep.  126. 

b  Fuller  V.  Abrahams,  6  Moore's  Rep.  316.     3  Brod.  ^  Bing.  116,  S.  C. 

•  Crowder  v.  Austin,  3  Bing.  Rep.  368.  The  language  of  the  supreme  court 
of  Louisiana,  is  strongly  in  favour  of  the  doctrine  of  Lord  Mansfield.  Baham 
V.  Bach,  13  Louisiana  R.  287 , 

•'  Whether  the  auctioneer  be  the  agent  of  both  parties,  depends  upon  the  facts 
of  the  particular  case,  and  he  is  not  so  as  of  course  in  all  cases.  Bartlett  v. 
Punnell,  4  Adolp.  4-  Ellis,  792. 
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contract  within  the  statute  of  frauds,  so  as  to  bind  the 
purchaser.  Entering  the  name  of  the  buyer  by  the  auc- 
tioneer, in  his  book,  is  just  the  same  thing  as  if  the  buyer 
had  written  his  own  name.  The  purchaser  who  bids, 
and  announces  his  bid  to  the  auctioneer,  gives  the  auc- 
tioneer authority  to  write  down  his  name,  and  the  autho- 
rity to  the  agent  need  not  be  in  writing.  There  is  no 
difference  in  the  construction  of  the  fourth  and  seven- 
teenth sections  of  the  statute  of  frauds  of  29  Car.  II.  c. 
2,*  as  to  what  is  a  sufficient  signing  of  the  contract  by 
the  party  to  be  charged.  The  English  law,  as  originally 
suggested  in  the  case  of  Simon  v.  Motivos,^  has  been  re- 
peatedly recognized,  and  considered  as  the  established 
doctrine  in  respect  to  auction  sales  of  lands  and  chattels 
by  the  English  and  American  courts.*^ 

XI.  Of  the  vendor's  right  of  stoppage  in  transitu. 

This  right,  which  has  been  already  alluded  to,  requires 
a  more  particular  discussion.  It  is  the  right  which  the 
v^endor,  when  he  sells  goods  on  credit  to  another,  has  of 
resuming  the  possession  of  the  goods,  while  they  are  in 
the  hands  of  a  carrier  or  middle  man,  in  their  transit  to 
the  consignee  or  vendee,  and  before  they  arrive  into  his 


*  Re-enacted,  N.  Y.  Revised  Statutes,  vol.ii.  p.  135.  sec.  2.  Ibid.  vol.  ii.  p. 
136.  sec.  3. 

b  3  Burr.  Rep.  1921,  S.  C.     1  Blacks.  Rep.  5&9. 

<=  Hinde  v.  Whitehouse,  7  East's  Rep.  558.  Heath,  J.,  in  1  H.  Blacks.  Rep. 
85.  Emmerson  v.  Healis,  2  Taunt.  Rep.  38.  AVhite  v.  Proctor,  4  Ibid.  209. 
Kemeys  v.  Proctor,  3  Ves.  Sf  Bea.  57.  Kenworthy  v.  Schofield,  2  Bar7iw.  ^ 
Cress.  945.  M'Comb  v.  Wright,  4  Jolms.  Ck.  Rep.  659.  Cleaves  v.  Foss, 
4  Greenleaf  s  Rep.  1.  Alna  v.  Plummer,  4  Ibid.  258.  First  Baptist  Church 
of  Ithaca  v.  Bigelow,  16  Wendell,  28.  The  New-York  Revised  Statutes,  vol, 
ii.  p.  136.  sec.  4,  declare,  that  an  entry  in  the  auctioneer's  sale  book,  specifying 
the  nature  and  price  of  the  property  sold,  the  terms  of  the  sale,  and  the  names 
of  the  parties,  is  a  memorandum  or  note  within  the  statute  of  frauds.  The 
memorandum  in  the  auctioneer's  sale  book  must  be  made  at  the  time  and  place 
of  sale,  and  the  entry  of  the  name  of  the  agent  or  consignee  who  has  lawful  au- 
thority to  sell,  is  entering  the  name  of  the  person  on  whose  account  the  sale  is 
made,  within  the  statute.     Hicks  v.  Whitmore,  12  WendelVs  Rep.  548. 
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actual  possession,  or  to  the  destination  which  he  has  ap- 
pointed for  them,  on  his  becoming  bankrupt  or  insolvent. 
The  right  exists  only  as  between  the  vendor  and  vendee  ; 

and  as  the  property  is  vested  in  the  vendee  by  the 
*541  contract  of  sale,  it  *can  be  revested  in  the  vendor 

during  its  transitus  to  the  vendee,  under  the  ex- 
istence of  the  above  circumstances." 

The  right  is  very  analogous  to  the  common  law  right 
of  lien.  The  latter  right  enables  the  vendor  to  detain 
goods  before  he  has  relinquished  the  possession  of  them  ; 
and  this  right  of  stoppage  enables  him  to  resume  them 
before  the  vendee  has  acquired  possession,  and  to  retain 
them  until  the  price  be  paid  or  tendered.  If  the  price 
be  paid  or  tendered,  he  cannot  stop  or  retain  the  goods 
for  money  due  on  other  accounts.  The  right  of  stoppage 
does  not  proceed  upon  the  ground  of  rescinding  the  con- 
tract, but  as  a  case  of  equitable  lien.^  It  assumes  its  ex- 
istence and  continuance  ;  and,  as  a  consequence  of  that 
principle,  the  vendee,  or  his  assignees,  may  recover  the 
goods,  on  payment  of  the  price  ;  and  the  vendor  may 
sue  for  and  recover  the  price,  notwithstanding  he  had  ac^ 
tually  stopped  the  goods  in  transim,  provided  he  be  ready 
to  deliver  them  upon  payment.'^  If  he  has  been  paid  in 
part,  he  may  stop  the  goods  for  the  balance  due  him,  and 
the  part  payment  only  diminishes  the  lien  pro  tanto  on 
the  goods  detained.*^  There  must  be  actual  payment  of 
the  whole  price,  before  the  right  to  stop  in  transitu,  ir 
case  of  failure  of  the  vendee,  ceases.  Though  a  bill  of 
exchange  has  been  made  accepted  by  the  vendor  for 


*  Mason  v.  Lickbarrow,  1  H.  Blades.  Rep.  357.  Hodgson  v.  Ley,  7  Term 
Rep.  440.  Bohtlingk  v.  Inglis,  3  East's  Rep.  381.  Burghall  v.  Howard,  1  H. 
Blacks.  Rep.  365,  n.     Oppenheim  v.  Russell,  3  Bos.  ^  Pull.  44. 

*>  Lord  Kenyon,  in  Hodgson  v.  Loy,  7  Term  Rep.  445. 

*  Kymer  v.  Suwercropp,  1  Campb.  Rep.  109. 

■J  Hodgson  V.  Loy,  7  Term  Rep.  440.  Feise  v.  Wray,  3  EasVs  Rep.  93. 
ISewhall  V.  Vargas,  13  Maine  R.  93. 
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the  price,  and  endorsed  over  by  him  to  a  third  person, 
even  that  will  not  take  away  the  right ;  and  if  the  bill  be 
proved  under  a  commission  of  bankruptcy  against  the 
vendee,  it  will  only  be  considered  a  payment  to  the  ex- 
tent of  the  dividend.*  The  right  to  stop  in  transitu  is 
paramount  to  any  lien  of  the  carrier  for  a  general  balance 
between  him  and  the  consignee,  but  the  lien  of  the  carrier 
or  wharfinger  in  the  particular  case,  is  preferred."* 

*The  right  came  from  the  courts  of  equity,  and  *542 
was  first  established  in  Wiscmcmi  v.  Vtmdeput,^  and 
its  apparent  equity  recommended  the  adoption  of  it  in  the 
courts  of  law  as  a  legal  right.  It  would  be  very  unrea- 
sonable to  allow  the  goods  of  the  vendor  to  be  appropri- 
ated to  the  payment  of  other  creditors  of  the  vendee,  who 
fails  before  payment,  and  before  the  goods  have  actually 
reached  him.  The  right  has,  accordingly,  been  greatly 
favoured  and  encouraged,  and  many  distinctions  made 
relative  to  its  continuance  and  termination  ;  and  yet  it  is 
now  declared,  that  a  court  of  equity,  from  whence  the 
•right  originated,  has  no  jurisdiction  to  interfere  and  sup- 
port it  by  process  of  injunction.  Lord  Eldon  said,  there 
was  no  instance  of  stopping  m  transitu  by  a  bill  in  equity.'' 
The  English  law  on  the  subject  of  this  right,  and  the  class 
of  cases  by  which  it  is  asserted  and  established,  have 
been  very  generally  recognized  and  adopted  in  our  Ame- 
rican courts.*" 


^  Feise  v.  Wray,  3  Easfs  Rep.  93. 

b  Oppenheim  v.  Russell,  3  B.  Sf  Puller,  42.  Morley  v.  Hay,  3  M.  Sf  Ryland, 
396. 

<=  2  Ver7i.  Rep.  203.  See,  also,  Snee  v.  Prescott,  1  Atk.  Rep.  245.  D' Aquila 
V.  Lambert,  Amb.  Rep.  399,  to  the  same  point,  of  the  early  establishment  of  the 
doctrine  in  equity. 

^  Goodhart  v.  Lowe,  2  Jac.  Sf  Walk.  349. 

e  Ludlows  V.  Bowne  &  Eddy,  1  Johns.  Rep.  16.  Parker  v.  M'lver,  1  Eq. 
Rep.  S.  C.  28L  Stubbs  v.  Lund,  7  Mass.  Rep.  453.  The  St.  Joze  Lidiano, 
1  VVheaton,2l2.  Wood  v.  Rosich,^  Dall. Rep.  180.  Walter  v.  Ross, 2  I-Fas/j. 
Cir.  Rep.  2S3.     Howall  v.  Davis  and  C,  5  Munf.  Rep.  34. 
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(1.)   Of  the  persons  entitled  to  exercise  this  right. 

The  right  extends  to  every  case  in  which  the  consignor 
is  substantially  the  vendor ;  and  it  does  not  extend  to  a 
mere  surety  for  the  price,  nor  to  any  person  who  does  not 
stand  in  the  character  of  vendor  or  consignor,  and  rest  his 
claim  on  a  proprietor's  right.*  As  between  principal  and 
factor  the  right  does  not  exist ;  but  a  factor  or  agent  who 
purchases  goods  for  his  principal,  and  makes  himself  lia- 
ble to  the  original  vendor,  is  so  far  considered  in 
*543  the  light  of  a  vendor,  as  *to  be  entitled  to  stop  the 
goods.''  So,  a  principal  who  consigns  goods  to  his 
factor  upon  credit,  is  entitled  to  stop  them  if  the  factor 
becomes  insolvent ;  and  a  person  who  consigns  goods  to 
another  to  be  sold  on  joint  account,  is  likewise  to  be  con- 
sidered in  the  character  of  a  vendor,  entitled  to  exercise 
this  right.''  The  vendor's  right  is  so  strongly  maintained, 
that  while  the  goods  are  on  the  transit,  and  the  insolvency 
of  the  vendee  occurs,  the  vendor  may  take  them  by  any 
means  not  criminal.'^  The  validity  of  the  right  depends 
entirely  on  the  insolvency  of  the  vendee.®  It  is  not  re- 
quisite that  he  should  obtain  actual  possession  of  the  goods 
before  they  come  to  the  hands  of  the  vendee  ;  nor  is  there 
any  specific  form  requisite  for  the  stoppage  of  goods  in 
transitu  ;  though  it  is  well  settled  that  the  bankruptcy  of 
the  buyer  is  not  of  itself  tantamount  to  a  stoppage  in 
transitu.^  But  a  demand  of  the  goods  of  the  carrier,  or 
notice  to  him  to  stop  the  goods,  or  an  assertion  of  the 
vendor's  right  by  an  entry  of  the  goods  at  the  custom- 


»■  Siffken  v.  Wray,  6  East's  Rep.  371. 

b  D'Aquila  V.  Lambert,  Amb.  Rep.  399.     Feise  v.  Wray,  3  East's  Rep.  93. 

'  Kinloch  V.  Craig,  3  Term  Rep.  119.     Newsom  v.  Thornton,  6  East's  Rep. 
17.     Fenton  v.  Pearson,  15  Ibid.  419. 

^  Lord  Hardwicke,  in  Snee  v.  Prescott,  1  Atk.  Rep.  245. 

«  The  Constaniia,  6  Rob.  Adm.  Rep.  321. 
Haswell  v.  Hunt,  cited  in  5   Term  Rep.  231.     Ellis  v.  Hunt,  3  Ibid.  464. 
Scott  V.  Pettit,  3  Bos.  S^  Pull.  471. 
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house,  or  a  claim  and  endeavours  to  get  possession,  is 
equivalent  to  an  actual  stoppage  of  the  goods.* 

(2.)    Of  matters  which  allow  or  defeat  the  right. 

The  Zra7isiZM5  of  the  goods,  and  consequently  the  right 
of  stoppage,  is  determined  by  actual  delivery  to  the  ven- 
dee, or  by  circumstances  which  are  equivalent  to  actual 
delivery.  , 

*There  are  cases  in  which  a  constructive  de-  *544 
livery  will,  and  others  in  which  it  will  not,  destroy 
the  right.  The  delivery  to  a  carrier  or  packer,  to  and  for 
the  use  of  the  vendee,  or  to  a  wharfinger,  is  a  construc- 
tive delivery  to  the  vendee  ;  but  it  is  not  sufficient  to  de- 
feat this  right,  even  though  the  carrier  be  appointed  by 
the  vendee.  It  will  continue  until  the  place  of  delivery 
be,  in  fact,  the  end  of  the  journey  of  the  goods,  and  they 
have  arrived  to  the  possession,  or  under  the  direction  of 
the  vendee  himself.^  If  they  have  arrived  at  the  ware- 
house of  the  packer,  used  by  the  buyer  as  his  own,  or 
they  are  landed  at  the  wharf  where  the  goods  of  the 
vendee  were  usually  landed  and  kept,  the  transitus  is  at 
an  end,  and  the  right  of  the  vendor  extinguished.*^  The 
delivery  to  the  master  of  a  general  ship,  or  of  one  char- 
tered by  the  consignee,  is,  as  we  have  already  observed, 
a  delivery  to  the  vendee  or  consignee,  but  still  subject  to 


^  Walkei-  V.  Woodbridge,  Cookers  B.  L.  494.  Northey  &  Lewis  v.  Field, 
2  Esp.  Rep.  613.  Mills  v.  Ball,  2  Bos.  4-  Pull.  457.  Litt  v.  Cowley,  7  Tannf. 
Eep.  169.     Newhall  v.  Vargas,  13  Maine  R.  93. 

•>  The  transitus  is  not  at  an  end  until  the  goods  have  reached  the  place  of 
destination  named  by  the  vendee.  Coates  v.  Railton,  6  Barmc.  4'  Cress.  422, 
and  have  come  to  the  actual  possession  of  the  vendee,  or  under  circumstances 
equivalent  thereto.     Buckley  v.  Furniss,  15  Wendell,  137. 

<=  Snee  v.  Prescott,  1  Atk.  Rep.  248.  Stokes  v.  La  Riviere,  cited  in  3  Term 
Rep.  466,  and  3  East's  Rep.  397.  Ellis  v.  Hunt,  3  Term  Rep.  464.  Rich- 
ardson V.  Goss,  3  Bos.  ^  P%dl.  119.  Scott  v.  Pettit,  3  Ibid.  469.  Smith  v.  Goss, 
1  Campb.  Rep.  282.  Lord  Alvanley,  in  3  Bos.  S,-  Pull.  48.  Button  v.  Solo- 
monson,  3  Ibid.  582.  Rowe  v.  Pickford,  8  Taunt.  Rep.  83.  Tucker  v. 
Humphrey,  4  Bingham' s  Rep.  516. 
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this  right  of  stoppage,  which  has  been  termed  a  species 
of  jus  iJostliminiL°-  And  yet,  if  the  consignee  had 
*545  hired  the  ship  for  a  term  *of  years,  and  the  goods 
were  put  on  board  to  be  sent  by  him  on  a  mercan- 
tile adventure,  the  delivery  would  be  absolute,  as  much 
as  a  delivery  into  a  warehouse  belonging  to  him,  and  it 
would  bar  the  right  of  stoppage."*  The  idea  that  the 
goods  must  come  to  the  corporal  touch  of  the  vendee  is 
exploded  ;  and  it  is  settled,  that  the  transitus  is  at  an  end, 
if  the  goods  have  arrived  at  an  intermediate  place,  where 
they  are  placed  under  the  orders  of  the  vendee,  and  are 
to  remain  stationary  until  they  receive  his  directions  to 
put  them  again  in  motion  for  some  new  and  ulterior  desti- 
nation.'^ In  many  of  the  cases,  where  the  vendor's  right 
of  stopping  in  trmisitu  has  been  defeated,  the  delivery 
was  constructive  only;  and  there  has  been  much  subtlety 
and  refinement  on  the  question,  as  to  the  facts  and  cir- 
cumstances which  would  amount  to  a  delivery  sufficient 
to  take  away  the  right.  The  point  for  inquiry  is,  whether 
the  property  is  to  be  considered  as  still  in  its  transit ;  for 
if  it  has  once  fairly  arrived  at  its  destination,  so  as  to  give 
the  vendee  the  actual  exercise  of  dominion  and  owner- 


a  Bohtlingk  v.  Inglis,  3  Easfs  Rep.  381.  Cox  v.  Harden,  4  Ibid.  211. 
Newhall  v.  Vargas,  13  Maine  R.  93.  The  master  gave  a  receipt  for  the  goods 
on  deUvery  on  board  by  the  consignor,  and  afterwards  signed  a  bill  of  lading  to 
the  consignee.  That  circumstance  did  not  take  away  the  right  of  stoppage. 
Thompson  v.  Trail,  2  Carr.  ^  Payne,  334.  But  in  Bolin  v.  Huffnagle,  1 
Rawle''s  Rep.  1 ,  there  was  a  delivery  of  goods  at  a  foreign  port,  to  the  master 
of  the  consignee's  own  ship,  for  him ;  and  it  was  held  that  the  transitus  was  at 
an  end.  This  last  decision  may  perhaps  be  questioned,  inasmuch  as  the  delivery 
in  that  case,  to  the  master  of  the  consignee's  ship,  was  for  the  purpose  of  con- 
veyance to  him,  and  not  like  the  case  of  Fowler  v.  Kymer,  cited  in  the  next  note, 
for  the  purpose  of  disposal  in  a  foreign  market. 

^  Fowler  V.  Kymer,  cited  in  3  Easfs  Rep.  396.  Wright  v.  Lawes,  4  Esp. 
Rep.  82.     Stubbs  v.  Lund,  7  Mass.  R.  i[>7,  S.  P. 

«  Dixon  V.  Baldwin,  5  East's  Rep.  175.  Foster  v.  Frampton,  6  Baniw.  4' 
Cress.  \07. 
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ship  over  it,  the  right  is  gone.^  The  cases  in  general 
upon  the  subject  of  constructive  dehvery,  may  be  recon- 
ciled by  the  distinction,  that  if  the  delivery  to  a  carrier  or 
agent  of  the  vendee  he/or  the  purpose  of  conveyance  to  the 
vendee,  the  right  of  stoppage  continues,  notwithstanding 
such  a  constructive  delivery  to  the  vendee  ;  but  if  the 
goods  be  delivered  to  the  carrier  or  agent  for  safe  custody, 
or  for  disposal  on  the  part  of  the  vendee,  and  the  middleman 
is  by  agreement  converted  into  a  special  agent  for  the 
buyer,  the  transit  or  passage  of  the  goods  terminates, 
and  with  it  the  right  of  stoppage.  So,  a  complete  deli- 
very of  part  of  an  entire  parcel  or  cargo,  terminates 
*the  transUus,  and  the  vendor  cannot  stop  the  re-  *54G 
mainder.*^ 

A  delivery  of  the  key  of  the  vendor's  warehouse  to  the 
purchaser  f  or  paying  the  vendor  rent  for  the  goods  left 
in  his  warehouse  f^  or  lodging  an  order  from  the  vendor 
for  delivery  with  the  keeper  of  the  warehouse  f  or  deli- 
vering to  the  vendee  a  bill  of  parcels,  with  an  order  on 
the  storekeeper  for  the  delivery  of  the  goods  ;^  or  demand- 


*  Wright  V.  Lavves,  4  Esf.  Ref .  82. 

^  Slubey  v.  Heyward,  2  H.  Blacks.  Rep.  504.  Hammond  v.  Anderson, 
4  Bos.  4'  Pull.  69.  Lord  EUenborough,  6  East's  Hep.  627.  In  these  cases 
there  was  an  unequivocal  act  of  possession  and  ownership.  In  other  cases,  where 
only  a  portion  of  the  goods  were  delivered,  the  right  of  stoppage  as  to  the  residue 
has  been  maintained.  Hanson  v.  Meyer,  G  East,  614.  Buckley  v.  Furniss, 
17  Wendell,  504. 

•=  Lord  Kenyon,  3  Term  Rep.  468. 

^  Hurry  v.  Mangles,  1  Camph.  Rep.  452.  Suifering  the  goods,  by  agreement, 
to  We  free  of  rent  in  the  vendor's  warehouse,  for  a  time,  is  still  a  complete  de- 
livery, and  destroys  the  lien.  Barrett  v.  Goddard,  3  Mason'' s  Rep.  107.  But  as 
between  vendor  and  vendee,  the  lien  is  not  divested  by  an  order  of  vendor  that 
he  holds  to  the  order  of  vendee  the  goods  specified  free  of  rent,  while  the 
goods  remain  in  the  same  warehouse  unpaid  for.  Townley  v.  Crump,  4  Adolp. 
.5-  Ellis,  58. 

«  Harman  v.  Anderson,  2  Camph.  Rep.  243. 

f  HoUingsworth  v.  Napier,  3  Caines'  Rep.  182.  In  Akerman  v.  Humphrey, 
I  Carr.  ^  Payne,  53,  it  was  held,  that  the  delivery  of  a  shipping  note  by  the 
consignee  to  a  third  person,  with  an  order  to  the  wharfinger  to  deliver  the  goods 
to  such  third  person,  did  not  pass  the  property  so  as  to  prevent  a  stoppage  i» 
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ing  and  marking  the  goods  by  the  agent  of  the  vendee, 
at  the  inn  where  they  had  arrived,  at  the  end  of  the  jour- 
ney ;*  or  suffering  the  goods  to  be  marked  and  resold, 
and  marked  again  by  the  under  purchaser;^  have  all 
been  held  to  amount  to  acts  of  delivery,  sufficient  to  take 
away  the  vendor's  lien,  or  right  of  stoppage  i?i  transitu. 
On  the  other  hand,  if  the  delivery  be  not  complete,  and 
some  other  act  remains  to  be  done  by  the  consignor,  the 
right  of  stoppage  is  not  gone.'^  So,  while  a  vessel  is  per- 
forming quarantine  at  the  port  of  delivery,  and  the  voy- 
age not  at  an  end,  the  consignor's  right  of  stoppage  has 
been  held  not  to  be  divested,  even  by  a  premature 
*547  *possession  on  behalf  of  the  consignee.*^  That  doc- 
trine has,  however,  been  since  contradicted  and 
overruled,  by  Lord  Alvanley,  in  Mills  v.  Ball,^  and  by 
Mr.  J.  Chambre,  in  Oppeiiheim  v.  Russel  /  and  the  better 
opinion  now  is,  that  if  the  vendee  intercepts  the  goods 
on  their  passage  to  him,  and  takes  possession  as  owner, 
the  delivery  is  complete,  and  the  right  of  stoppage  is 
gone.  But  if  the  goods  have  arrived  at  the  port  of  de- 
livery, and  are  lodged  in  a  public  warehouse,  for  default 
of  payment  of  the  duties,  they  are  not  deemed  to  have 
come  to  the  possession  of  the  vendee,  so  as  to  deprive  the 
consignor  of  his  right.^ 


transitu  by  the  consignor ;  and  that  decision  was  adopted,  as  sound  law,  in 
Tucker  v.  Humphrey,  4  Bing.  Rep.  516. 

a  ElUs  V.  Hunt,  3  Term  Rep.  464. 

•>  Stoveld  V.  Hughes,  14  Easfs  Rep.  308. 

c  Withers  v.  Lyss,  4  Cambp.  Rep.  237.  Busk  v.  Davis,  2  Maule  S/-  Selio. 
397.  Coates  v.  Railton,  6  Barnw.  ^  Cress.  422.  Naylor  v.  Dannie,  8  Pick. 
Rep.  198. 

<!  Hoist  V.  Pownal,  1  Esp.  Rep.  240. 

^  ^  Bos.  Sr  Pull.  AQl. 

f  3  Ibid.  54. 

e  Northey  v.  Field,  2  Esp.  Rep.  613.  Wis.  v,  Olive,  cited  in  Abbott  on  Skip- 
ping, 426.  The  English  system  of  warehousing  goods  was  proposed  by  Sir 
Robert  Walpole,  in  1733,  in  his  Excise  Scheme,  but  not  adopted.  Its  advan- 
tages were  pointed  out  by  Dean  Tucker,  in  1750.     The  scheme  was  revived  and 
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(3.)   Of  acts  of  the  vendee  affecting  the  right. 

A  resale  of  the  goods  by  the  vendee  does  not<  of  itself, 
and  without  other  circumstances,  destroy  the  vendor's 
right  of  stoppage  in  trayisituJ^  But  if  the  vendor  has  given 
to  the  vendee  documents  sufficient  to  transfer  the  pro- 
perty, and  the  vendee,  upon  the  strength  of  them, 
sells  the  goods  *to  a  hona  fide  purchaser  without  *54S 
notice,  the  vendor  would  be  divested  of  his  right. 
A  bill  of  lading  usually  has  the  word  asigns :  the  goods 
are  to  be  delivered  to  the  consignee  or  his  assigns,  he  or 
they  paying  freight ;  and  a  great  question  has  accordingly 
arisen,  and  been  very  elaborately  discussed  and  litigated 
in  the  English  courts,  whether  the  bill  of  lading  could  be 
negotiated  by  the  consignee  like  a  bill  of  exchange,  and 
what  legal  rights  were  vested  in  the  assignee.  In  the 
case  of  Lickbarrow  v.  Mason,^  it  was  decided  by  the  K. 
B.,  that  a  bona  fide  endorsement,  for  a  valuable  considera- 


recommended  by  Mr.  Pitt,  and  digested  in  a  practicable  shape  under  the  admin- 
istration of  Mr.  Addington.  The  statute  of  43  Geo.  IIL,  ch.  132,  laid  the 
foundation  of  this  wise  and  politic  system,  and  the  successive  statutes  on  the  sub- 
ject were  consolidated  by  the  act  of  4  Geo.  IV.,  in  1823,  and  the  whole  amended 
and  re-enacted  by  the  statute  of  6  Geo.  IV.,  and  lastly,  by  the  statute  of  3  &  4 
William  IV.,  ch.  .57,  which  comprehends  the  system  as  now  in  operation.  The 
object  of  the  warehousing  system  is  to  lodge  imported  articles  in  public  ware- 
houses of  special  security,  at  a  reasonable  rent,  without  payment  of  the  duties  on 
importation,  till  they  be  withdrawn  for  home  consumption,  and  if  re-exported,  no 
duty  is  ever  paid.  It  secures  the  duties  on  goods  lawfully  imported  for  use  and 
sale  in  England,  and  relieves  the  trader  from  immediate  payment  in  cash,  and 
until  the  goods  are  withdrawn  for  home  consumption.  It  allows  the  storage  even 
of  prohibited  goods  in  British  warehouses,  on  special  security  for  re-exportation; 
and  permits  the  transfer  of  goods  in  the  warehouse,  without  requiring  payment 
of  the  duties,  until  they  are  withdrawn  for  use.  If  the  goods  are  destroyed  by 
inevitable  accident  before  they  are  withdrawn,  although  the  government  does  not 
stand  insurer  for  their  safety,  the  duties  are  uniformly  remitted.  A  clear  analysis 
of  the  warehousing  provisions,  is  given  in  1  Bell's  Com.  187 — 190,  5th  edit.,  and 
in  M'Cullock's  Dictionary  of  Commerce,  2d  edit.,  art.  warehousing  system, 
■where  the  statute  of  3  &  4  William  IV.,  is  given  at  large,  with  its  numerous  and 
detailed  provisions. 

.     »  Craven  v.  Ryder,  6  Taunt.  Rep.  433.     Lord  Alvanley,  3  Bos.  4-  Pull.  47. 
Whitehouse  v.  Frost,  12  East's  Rep.  614.     Stoveld  v.  Hughes,  14  Ibid.  308.   . 
*>  2  Term  Rep.  63. 
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tion,  of  a  bill  of  lading,  by  the  consignee  to  an  assignee, 
who  had  no  notice  that  the  goods  were  not  paid  for,  was 
an  absolute  transfer  of  the  property,  so  as  to  divest  the 
consignor  of  his  right  of  stoppage  in  transitu  as  against 
such  assignee.  There  is  no  case  on  mercantile  law 
which  has  afforded  a  greater  display  of  acute  investiga- 
tion. The  judgment  of  the  K.  B.  was  reversed  in  the 
exchequer  chamber ;  and  Lord  Loughborough  look  a 
masterly  view  of  the  whole  subject,  and  completely  over- 
threw the  doctrine  of  the  negotiability  of  bills  of  lading.* 
The  case  then  went  to  the  house  of  lords,  where  Mr. 
Justice  Buller  most  ably  supported  the  decision  of  the 
K.  B.''  A  new  trial  was  awarded,''  and  a  special  ver- 
dict taken,  and  judgment  given  thereon  without  discus- 
sion ;  the  judges  of  the  K.  B.  declaring,  that  notwith- 
standing the  decision  in  the  exchequer  chamber,  they  re- 
tained their  former  opinions.*^  The  question,  there- 
*549  fore,  remains,  to  a  certain  *degree,  still  floating  and 
unsettled  ;  though  it  seems  now  to  be  considered 
as  the  law  at  Westminster  Hall,  that  if  a  bill  of  lading 
be  assigned  bona  fide,  and  for  a  valuable  consideration,  it 
is  a  transfer  of  the  property  ;  and  in  the  case  of  the  con- 
signee, if  it  be  made  without  notice  of  the  insolvency  of 
the  consignee,  the  property  is  absolutely  vested  in  the 
assignee  of  the  consignee,  and  the  consignor  has  in  that 


•  Mason  v.  Lickbarrovv,  1  H.  Blacks  Rep.  357. 
''  6  Easfs  Rep.  17,  in  notis. 

«  2  H.  Blacks.  Rep.  211.     5  Term  Rep.  367. 

*  Lickbarrow  v.  Mason,  5  Term  Rep.  683,  In  France,  the  debatable  nature 
of  the  subject  has  been  strikingly  displayed  ;  for  the  question  of  the  negotiability 
of  bills  of  lading  was  discussed  by  such  masters  of  commercial  law  as  Valin  and 
Emerigon,  and  they  came  to  directly  opposite  conclusions.  The  first  maintained, 
that  bills  of  lading  were  negotiable  instruments,  and  the  latter  denied  it.  Valines 
Com.  tome  i.  p.  606,  607.  Emerigon,  des  Ass.  tome  i.  318,  319.  By  the 
Code  of  Commerce,  (art.  281,)  bills  of  lading  may  be  to  order,  or  to  bearer. 
This  settles  the  question  in  favour  of  their  negotiability. 
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case  lost  his  right  to  stop."  It  is  likewise  considered  to 
be  the  law  in  this  country,  that  the  delivery  of  the  bill 
of  lading  transfers  the  property  to  the  consignee  ;  and  it 
seems  to  be  conceded,  that  the  assignment  of  it  by  the 
consignee,  by  way  of  sale  or  mortgage,  will  pass  the  pro- 
perty, though  no  actual  delivery  of  the  goods  be  made, 
provided  they  were  then  at  sea.  The  rule  is  founded  on 
sound  principles  of  mercantile  policy,  and  is  necessary 
to  render  the  consignee  safe  in  the  acceptance  of  the 
drafts  of  his  correspondent  abroad,  and  to  afford  him  the 
means  of  prompt  reimbursement  or  indemnity.** 


f 

»  Coxe  V.  Harden,  4  East's  Rep.  211.  Cuming  v.  Brown,  9  Ibid.  506. 
Morison  v.  Gray,  2  Bing.  Rep.  260.  Walter  v.  Ross,  2  Wash.  Cir.  Rep.  283. 
Wharton's  Dig.  tit.  Vendor,  n.  80.  Haille  v.  Smith,  1  Bos.  ^-  Pull.  563.  In 
Morison  v.  Gray,  9  Moore's  C.  B.  Rep.  484,  it  was  held,  that  the  bona  fide 
assignee  of  a  hill  of  lading  had  a  sufficient  property  to  stop  the  goods  while  in 
transitu,  on  the  insolvency  of  the  vendee,  and  to  sue  in  his  own  name  the  whar- 
finger, who  refused  to  deliver  up  the  goods.  But  though  a  bill  of  lading  be 
negotiable  it  seemed  in  a  late  case  to  be  doubted  whether  a  bill  of  lading  was 
conclusive  as  between  the  ship-owner  and  a  bona  fide  endorsee  for  value.  Berk- 
ley Y.  Watling,  7  Adolp.  Sr  Ellis,  29. 

''  Wright  V.  Campbell,  4  Burr.  Rep.  2051.  Griffith  v.  Ingledevv,  6  Serg.  Sr 
Ratole,  429.  Peters  v.  Ballistier,  3  Pick.  Rep.  495.  Walter  v.  Ross,  supra. 
In  Conrad  v.  The  Atlantic  Insurance  Company,  1  Peters'  U.  S.  Rep.  386,  it  was 
decided,  that  the  consignee,  being  the  authorized  agent  of  the  owner  to  receive 
the  goods,  his  endorsement  of  the  bill  of  lading  to  a  bona  fide  purchaser,  for  a 
valuable  consideration,  without  notice  of  any  adverse  interest,  passed  the  pro- 
perty as  against  all  the  world.  This  is  the  result  of  the  principle  that  bills  of 
lading  are  transferable  by  endorsement,  and  pass  the  property.  Strictly  speak- 
ing, no  person  but  such  consignee  can,  by  endorsement  of  the  bill  of  lading,  pass 
the  legal  title  to  the  goods  ;  but  if  the  shipper  be  the  owner,  and  the  sliipment 
be  on  his  account  and  risk,  he  can  pass  the  legal  title  by  assignment  of  the  bill 
of  lading,  or  otherwise:  and  it  will  be  good  against  all  persons,  except  the  pur- 
chaser for  a  valuable  consideration,  by  an  endorsement  of  the  bill  of  lading  itself. 
The  same  principle  was  declared  in  Nathan  v.  Giles,  5  Taunt.  Rep.  558.  A 
deposit  of  the  bill  of  lading,  without  endorsement,  will  create  a  lien  on  the  cargo 
to  the  amount  of  the  money  advanced  on  the  strength  of  the  deposit,  which 
would  be  superior  to  the  consignor's  right  of  stoppage.  That  right  came  from 
the  courts  of  equity,  and  is  founded  upon  equitable  considerations ;  and  it  con- 
sequently must  yield  to  a  still  higher  equity  in  a  third  person.  In  Louisiana,  it 
has  been  held,  that  goods  shipped  could  not  be  attached  by  the  creditors  of  the 
shipper,  after  the  bill  of  lading  had  come  into  the  hands  of  the  consignee ;  but 
they  might  be  attached  by  the  creditors  of  the  consignee.  M'NeiU  v.  Glass, 
13  Martin's  Louis.  Rep.  261. 
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But  it  must  not  be  understood  that  the  consignee  can, 
in  all  cases  by  his  endorsement  of  the  bill  of  lading  to  a 
third  person,  even  for  a  valuable  consideration,  and  with- 
out collusion,  defeat  the  right  of  the  consignor  to  stop  the 
goods.     It  will  depend  upon  the  nature  and  object  of  the 
consignment  and  the  character  of  the  consignee.     As  a 
general  rule,  no  agreement  made  between  the  consignee 
and  his  assignee,  can  defeat  or  affect  this  right  of  the  con- 
signor ;  and  the  consignor's  right  to  stop  in  transitu  is  prior 
and  paramount  to  the  carrier's  right  to  retain  as  against 
the  consignee.^     A  factor,  having  only  authority  to  sell, 
and  not  to  pledge  the  goods  of  his  principal,  cannot  di- 
vest the  consignor  of  the  right  to  stop  the  goods  in  transitu^ 
by  endorsing  or  delivering  over  the  bill  of  lading  as  a 
pledge,  any  more  than  he  could  by  delivery  of  the  goods 
themselves  by  way  of  pledge;  and  it  is  the  same  thing 
whether  the  endorsee  was  or  was  not  ignorant  that  he 
acted  as  factor.**     If  the  assignee  of  the  bill  of  lading  has 
notice  of  such  circumstances  as  render  the  bill  of  lading 
not  fairly  and  honestly  assignable,  the  right  of  stoppage 
as  against  the  assignee  is  not  gone  ;  and  any  collusion  or 
fraud  between  the  consignee  and  his  assignee  will,  of 
course,  enable  the  ponsignor  to  assert  his  right.     But 
the  mere  fact  that  the  assignee  has  notice  that 
*551  *the  consignor  is  not  paid,  does  not  seem  to  be  of 
itself  absolutely  sufficient  to  render  the  assignment 
defeasible  by  the  stopping  of  the  cargo  in  its  transit,  if 
the  case  be  otherwise  clear  of  all  circumstances  of  fraud ; 


»  Oppenheim  v.  Russell,  3  Bos.  4-  Pull.  42.  The  right  of  stoppage  is  held 
pot  to  be  divested  though  the  goods  be  levied  on  by  execution  at  the  suit  of  a 
creditor  of  the  purchaser,  provided  it  be  exercised  before  the  transitus  is  at  an 
end.  The  vendor's  lien  has  preference  ;  it  is  the  elder  lien  and  cannot  be  super- 
seded by  the  attachment  of  a  creditor.  Smith  v.  Goss,  1  Campb.  N.  P.  Rep. 
252.  Buckley  v.  Furniss,  15  Wendell,  137.  Marshall,  J.,  in  Hause  v.  Judson, 
.4  Dana's  Ke7i.  R.  11. 

^  Newson  y.  Thornton,  6  East'?  Rep.  17, 
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though  if  the  assignee  be  aware  that  the  consignee  is 
unable  to  pay,  then  the  assignment  will  be  deemed  fraudu- 
lent as  against  the  rights  of  the  consignor.' 

The  buyer,  if  he  finds  himself  unable  to  pay  for  the 
goods,  may,  before  delivery,  rescind  the  contract,  with 
the  assent  of  the  seller.  But  this  right  of  the  buyer  of 
rejecting  the  goods  subsists  only  while  the  goods  are  in 
transitu.  After  actual  delivery,  the  goods  become  iden- 
tified with  his  property,  and  cannot,  in  contemplation  of 
bankruptcy,  be  restored  to  the  seller;  nor  can  he  inter- 
fere and  reject  the  goods,  though  in  their  transit,  after  an 
act  of  bankruptcy  committed  ;  for  this  would  be  to  give 
a  preference  among  creditors.'' 

Sir  Wilham  Scott  observed,*'  that  this  privilege  of  stop- 
page was  a  proprietary  right,  recognized  by  the  general 
mercantile  law  of  Europe,  as  well  as  by  that  of  England. 
It  was  recognized  in  Scotland  in  1790;  and  the  French 
law  has  gone  very  far  towards  the  admission  of  the  right, 
to  the  full  extent  of  the  English  rule.  It  allows  the  ven- 
dor to  stop  the  goods  in  their  transit  to  the  consignee,  in 
case  of  his  non-payment  or  failure,  provided  the  goods 
have  not  been  in  the  meantime  sold  bonajide  according  to 
the  invoices  and  bills  of  lading,  or  altered  in  their  nature 
or  quantity,  and  the  estate  of  the  insolvent  vendee  be  in- 
demnified against  all  necessary  expenses  and  advances 
on  account  of  the  goods  ;  and  the  assignees  of  the  vendee 
will  be  entitled  to  the  goods  on  payment  of  the  price.** 
The  civil  law,  and  the  laws  of  those  European  na- 
tions which  have  *adopted  the  civil  law,  contain  a  *552 
great  impediment  to  the  absolute  negotiability  of 
bills  of  lading;  for  they  do  not  consider  the  transfer  of 


*  Cuming  v.  Brown,  9  East's  Rep.  506. 

b  Smith  V.  Field,  5  Term  Rep.  402.     Barnes  v.  Freeland,  6  Ibid.  80.     Rich- 
ardson V.  Goss,  3  B.  4-  Pull.  119.    Barham  v.  Farebrother,  1  Dawson ^  Lloyd,  42, 
<:  6  Roh.  Rep.  498. 
•^  Code  de  Commerce,  No.  576—580.  582. 
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property  to  be  complete,  even  by  sale  and  delivery,  with- 
out payment  or  security  for  the  price,  unless  credit  be 
given.  In  case  of  insolvency,  the  seller  may  reclaim  the 
goods,  as  being  his  own  property,  even  from  the  posses- 
sion of  the  buyer,  provided  they  remain  unchanged  in 
form,  and  distinguishable  from  his  other  goods.'*  This 
was  also  the  lavi^  of  France,  until  the  commercial  code 
adopted  the  law  of  stopping  m  transitu,  and  rejected  the 
old  law  of  revendication,  as  tending  to  litigation  and 
fraud. 

XII.   Of  the  interpretation  of  contracts. 

The  rules  which  have  been  established  for  the  better 
interpretation  of  contracts,  are  the  conclusions  of  good 
sense  and  sound  logic,  applied  to  the  agreement  of  the 
parties.  Their  object  is  to  ascertain  with  precision  the 
mutual  understanding  of  the  contract  in  the  given  case ; 
and,  like  other  deductions  of  right  reason,  they  have  been 
quite  uniform  in  every  age  of  cultivated  jurisprudence. 
The  title  De  Dlversis  Regulis  in  the  Pandects,''  as  well  as 
the  sententious  rules  and  principles,  which  pervade  the 
whole  body  of  the  civil  law,  show  how  largely  the  com- 
mon law^  of  England  is  indebted  to  the  Roman  law,  for 
its  code  of  proverbial  wisdom.  There  are  scarcely  any 
maxims  in  the  English  law  but  what  were  derived  from 
the  Romans  ;  and  it  has  been  affirmed  by  a  very  compe- 
tent judge,  that  if  the  fame  of  the  Roman  law  rested 
solely  on  the  single  book  of  the  Pandects  which 
*553  contains  the  regulcejuris,  it  would  endure  for  *ever 
on  that  foundation."^     Besides  the  authoritative  col- 


»  Dig.  18.  1.19.  Domat.  b.  4.  tit.  5.  sec.  2.  art.  3.  Van  Leeuweii's  Com.  on 
the  Roman  Dutch  Law,  b.  4.  ch.  17.  sec.  3.  Case  at  Petersburgh,  in  Russia,  cited 
in  Bohtlingk  V.  Inglis,  3  EasVs  Rep.  386.  Cases  at  Amsterdam,  cited  in  the  note 
to  1  BeWs  Com.  217,  218.     Seesupra,  498. 

^  Dig.  50.  17. 

■=  In  Wood' s  Institutes  of  the  CivilLaw,h.  3.  ch.  1.  p.  207,  there  is  a  collection 
of  the  most  useful  and  practical  rules  of  the  civil  law  to  be  observed  in  the  inter- 
pretation of  contracts. 
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lection  of  maxims  already  referred  to,  there  is  a  still 
larger  collection  of  principles  in  the  same  condensed 
shape,  drawn  by  one  of  the  modern  civilians  from  every 
part  of  the  civil  law  ;  and  digested  with  great  diligence 
and  study.  It  is  contained  in  some  of  the  editions  of  the 
Corims  Juris  Civilis  ;  and  in  them  it  immediately  precedes 
the  code.* 

Among  the  cdmmon  law  writers  who  have  made  com- 
pilations of  this  kind,  Lord  Bacon  stands  pre-eminent. 
In  his  treatise  Dc  Atigmentis  Scientiarum,  there  are  nearly 
one  hundred  aphorisms,  containing  principles  which  lie 
at  the  foundations  of  universal  justice,  and  the  sources 
of  municipal  law.  He  defines  his  collection  to  be  Exem- 
plum  tractatus  de  Jicstitia  V7i,iversali,  sive  defontibus  juris  ;  and 
it  is  a  code  proper  for  the  study  of  statesmen,  as  well  as 
lawyers;  for  it  abounds  in  principles  of  legislation,  as  well 
as  of  distributive  justice.''  Another  work  of  Lord  Bacon 
consists  of  his  maxims,  or  elements  of  the  common  law, 
being  some  of  those  conclusions  of  reason  or  condensa- 
tions of  truth  dispersed  throughout  the  body  of  the  law, 
and  worthily  and  aptly  called  by  a  great  civilian  legiini 
leges.  Ancient  wisdom  and  science  were  frequently  em- 
bodied and  delivered  in  this  form.  And  Lord  Bacon 
does  not  content  himself  with  merely  setting  down  his 
axioms,  like  ambiguous  oracles,  obscure  by  their  brevity, 
and  affording  little  light  or  direction ;  he  accom- 
panies each  of  his  maxims  with  a  clear  and  ample 
*exposition,  "  breaking  them  into  cases,  and  open-  *554: 
ing  them  with  distinctions,  and  sometimes  showing 


"■  It  is  entitled  Regulcc  et  Sentenfics  Juris,  ex  universo  corpore  Juris  Civilis 
sparsim  coUecice,  et  in  ordinem  alphabeticum  digestee;  and  it  is  the  production 
•of  J.  Hennequinis,  a  learned  doctor  of  the  civil  law. 

^  Bacon's  Works,  \o].  vii.  p.  439.  The  aphorisms  relate  specially  to  the  dig- 
nity of  the  law ;  to  defective  and  omitted  provisions ;  to  the  obscurity  and  uncer- 
tainty of  law ;  to  retrospective  and  cumulative  laws ;  to  new  digests  of  the  laws ; 
to  the  force  and  value  of  precedents ;  to  the  influence  of  commGntaries  and  forensic 
opinions,  &c. 
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the  reasons  whereon  they  depend,  and  the  affinity  they 
have  with  other  rules."*  There  are  other  collections  of 
law  maxims  of  great  value.  The  grounds  and  maxims  of 
the  English  laws,  by  William  Noy,  attorney-general  in  the 
reign  of  Charles  I.,  is  a  collection  of  reputation  and 
authority,  applicable  to  every  general  head  of  the  law. 
In  imitation  of  Lord  Bacon,  Noy  has  accompanied  each 
of  his  maxims  with  cases  and  precedents  affording  a 
copious  illustration  of  his  principles.  The  collection  by 
T.  Branch  is  much  more  extensive  and  complete.  It  is 
an  admirable  vade  mecum,  for  the  use  of  the  bench  and 
the  bar.  It  draws  so  copiously  from  the  common  law 
reports  and  writers  of  the  age  of  Elizabeth,  and  since 
that  time,  that  it  may  be  regarded  as  the  accumulated 
spirit  and  wisdom  of  the  great  body  of  the  Enghsh  law. 
The  only  difficulty  is,  that  the  maxims  require  study 
and  profound  reflection  in  the  application  of  them,  espe- 
cially as  they  are  unassisted  by  any  commentary,  and 
stand  naked  in  all  the  brevity  and  severity  of  their 
original  abstraction.*" 

The  space  allowed  to  this  subject  will  only  permit  me 
to  refer,  by  way  of  sample,  to  a  few  of  the  more  leading 
rules  of  construction  applicable  to  contracts.'^ 

It  may  be  observed,  in  the  first  place,  that  the  rules 
of  construction  of  contracts   are  the  same  in  courts  of 


*■  See  the  Preface  to  Lord  Bacon's  ''  Maxims  of  the  Law."  Bacon'' s  Works, 
vol.  iv.  p.  10. 

''  This  work  is  a  small  duodecimo  volume,  printed  at  London,  in  1753,  and  en- 
titled Prmcipia  Legis  et  Equitalis,  being  an  alphabetical  collection  of  Maxims, 
Principles  or  Rules,  Definitions  and  Memorable  Sayings,  inLatuand  Equity. 
It  adds  very  much  to  the  interest  and  utility  of  the  compilation,  that  it  gives,  in  al- 
most every  instance,  the  original  author,  and  book,  and  case  from  whence  the 
maxims  were  drawn. 

^  There  is,  in  the  American  Jurist,  ^or  July  and  October,  1840,  a  useful  collec- 
tion of  the  most  prominent  rules,  of  construction  of  contracts,  accompanied  with 
practical  illustrations,  and  a  large  reference  to  the  authorities  sustaining  them.  It 
is  understood  to  be  the  production  of  a  learned  and  accurate  common  law  jurist. 
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law  and  of  equity,  and  whether  the  contract  be  under 
seal  or  not  under  seal.'*  The  mutual  intention  of  the 
parties  to  the  instrument,  is  the  great,  and  sometimes 
the  difficult  object  of  inquiry,  when  the  terms  of  it  are 
not  free  from  ambiguity.  To  reach  and  carry  that  in- 
tention into  effect,  the  law,  when  it  becomes  necessary, 
will  control  even  the  literal  terms  of  the  contract,  if  they 
manifestly  contravene  the  purpose  ;  and  many 
cases  *are  given  in  the  books,  in  which  the  plain  *555 
intent  has  prevailed  over  the  strict  letter  of  the  con- 
tract.'^  The  rule  is  embodied  in  these  common  law 
maxims  :  Verba  itasunt  intelligenda  ut  res  magls  valeat  qiiam 
pereat — Verba  debent  intentioni  inscrvij-e  ; — and  in  these  in 
the  civil  law :  In  conventibus  contrahentium  voluntatem  po- 
tius,  quam  verba,  spectari  placiiit — Quoties  in  stipulationibiis 
ambigua  oratio  est,  commodissimum  est  id  accipi,  quo  res  de 
qiia  agitur  iii  tuto  sit.'^  In  furtherance  of  the  rule  that 
the  intention  of  the  parties  is  to  be  ascertained,  it  is 
another  principle,  that  plain  unambiguous  words  need 
no  interpretation,  and  subtlety  and  refinement  upon  terms 
would  defeat  the  sense.  The  bulk  of  mankind  act  and 
deal  with  great  simplicity  ;  and  on  this  is  founded  the  rule 
that  benigiicB  faciendce  interprctationes  cartarum  propter  sim*- 
plicitatem  laicorum.  Words  are  to  be  taken  in  their  po- 
pular and  ordinary  meaning,  unless  some  good  reason 
be  assigned  to  show  that  they  should  be  understood  in  a 
different  sense.  Quoties  in  verbis  nulla  est  ambiguitas  ibi 
nulla  expositio  contra  ve7'ba  Jienda  est.     Si  nulla  sit  conjec- 


*  The  Master  of  the  Rolls,  3  Vesey,  692.  Lord  Ellenborough,  13  East's 
Rep.  74. 

''  Co.  Litt.  45.  a.  301.  b.  Lord  Hardwicke,  in  2  Atk.  Rep.  32.  Lord  Ch.  J. 
Willes,  in  Parkhurst  v.  Smith,  Willes  Rep.  332.  Bache  v.  Proctor,  Doug.,  382, 
Dormer  v.  Knight,  1  Taunt.,  417.  Hotham,  B.,  and  Thompson,  B.,  1  H.  Blacks. 
Rep.  38.3,  386.  595.  Lord  Kenyon,  in  Tallock  v.  Harris,  3  Term  Rep.  181,- 
Pothier,  Trait6  des.  Oblig.  No.  91. 

«  DiV.  41.  1.80.     76ii.  50. 16.219. 
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tura  qucR  ducat  alio,  verba  intelligenda  sunt  ex  proprietate, 
non  grammatica   sed  pojjulari  ex  usu.^     But  if  the  inten- 
tion be  doubtful,   it  is  to  be  sought  after  by  a  reference 
to  the  context,  and  to  the  nature  of  the  contract.     It  must 
be  a  reasonable  construction,  and  according  to  the  sub- 
ject-matter and  motive.'^     Sensus  verhorum  ex  causa  dicen- 
tis  accipiejidus  est,  et  secitndum  suhjectam  mateyiam.     The 
whole  instrument  is  to  be  viewed  and  compared  in  all 
its  parts,  so  that  every  part  of  it  may  be  made  consistent 
and  effectual.     Ex  antecedentibus  et  consequentibus  optima 
Jit  interpretatio.     It  is  to  be  sought  also,  by  a  reference  to 
the  usage  of  the  place,  or  the  lex  loci,  according  to  another 
of  the  maxims  of  interpretation  in  the  civil  law.     Si  non 
appareat   quid  actum  est,  in  contractibus  veniunt  ea  quce  sunt 
moris  et  consuettidinis  in  regione  in  cpiia  actum  estJ^     If 
*556  it  be  a  mercantile  case,  and  the  instrument  be  *not 
clear  and  unequivocal,  evidence  of  the  usage  or 
course  of  trade  at  the  place  where  the  contract  is  to  be 
carried  into  effect,  is  admissible  to  explain  the  meaning 
and  remove  the  doubt.'' 

The  law  places  more  reliance  upon  written  than  oral 
testimony  ;  and  it  is  an  inflexible  rule  that  parol  evidence 
is  not  admissible  to  supply  or  contradict,  enlarge  or  vary, 
the  words  of  a  contract.  That  would  be  the  substitution 
of  parol  to  written  evidence  under  the  hand  of  the  party, 
and  it  would  lead  to  uncertainty,  error,  and  fraud.^    Parol 


a  GroHusdeJnreB.cfP.2.16.2. 

•>  Ashhurst,  J.,  1  Term  Rep.  703.     Best,  Ch.  J.,  2  BiJig.  Rep.  519. 

•=  Dig.  50.  17.  34.  Mr.  Justice  Stoiy,  in  his  Comm.  on  the  Conflict  of  Laws, 
p.  225 — 233,  has  enforced  by  numerous  authorities,  and  by  illustrations,  the  gene- 
ral rule,  that,  in  the  interpretation  of  contracts,  the  law  and  custom  of  the  place 
of  the  contract  is  to  govern. 

^  Webb  V.  Plummer,  2  Barnw.  4-  Aid.  746.  Coit  v.  Com.  Ins.  Co.,  7  Johns. 
Rep.  385.  Gibbon  v.  Young,  8  Taunt.  Rep.  261 .  Bottomley  v.  Forbes,  5  Bing- 
ham, N.  C.  121.  If  technical  terms  are  employed,  they  are  to  be  taken  in  a 
technical  sense — verba  artis  ex  arte. 

^  Piersons  v.  Hooker,  3  Johns.  Rep.  68.     Jackson  v.  Foster,  12  Ibid.  488. 
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evidence  is  received,  when  it  goes,  not  to  contradict  the 
terms  of  the  v^riting,  but  to  defeat  the  whole  contract,  as 
being  fraudulent  or  illegal ;  for  it  then  shows,  that  the 
instrument  never  had  any  valid  operation;  and  this  rule 
is  supported  on  grounds  of  policy  and  necessity.  So, 
when  a  contract  is  reduced  to  writing,  all  matters  of  ne- 
gotiation and  discussion  on  the  subject,  antecedent  to, 
and  dehors  the  writing,  are  excluded,  as  being  merged  in 
the  instrument.''  In  the  case,  however,  of  a  latent  am- 
biguity, or  one  not  appearing  on  the  face  of  the  instru- 
ment, but  arising  entirely  in  the  application  of  it — as 
when  the  person  or  object  in  view  is  not  designated  with 
precision — the  maxim  fitly  applies,  that  amhiguitas  ver- 
horem  latens  verificatione  snj^pletur;  nam  quod  ex  facto 
oritur  ambiguum  veiijicatione  facti  toUittcr.^ 

The  rule  that  the  language  of  9,  deed  or  contract  is  to 
be  taken  most  strongly  against  the  party  using  it,  {verba 
ambiguafonius  accipiuntur  contra  proferentem,)  though  it  be 
a  rule,  according  to  Lord  Bacon,  "  drawn  out  of  the  depth 
of  reason,"  applies  only  to  cases  of  ambiguity  in  the  words, 
or  where  the  exposition  is  requisite  to  give  them  lawful 
effect.  It  is  a  rule  of  strictness  and  rigour,  and  not  to 
be  resorted  to  but  where  other  rules  of  exposition 
fail.*^     The  *modern  and  more  reasonable  practice  *557 


a  Abbott,  Ch.  J.,  in  Kain  v.  Dodds,  2  Barnw.  Sf-  Cress.  627.     Parkhurst  v. 
Van  Cortlandt,  1  Johns.  Ch.  Rep.  273.     Dean  v.  Mason,  4  Conn.  Rep.  423. 

*>  Cole  V.  Wendel,  8  Johns.  Rep.  90.  It  is  a  well-settled  rule,  and  one  which 
has  been  acknowledged  in  all  the  cases  on  the  subject,  from  Cheyney's  case, 
5  Co.  68,  down  to  this  day,  that  parol  evidence  is  inadmissible  to  supply  or  con- 
ti-adict,  enlarge  or  vai-y  the  words  of  a  will,  or  explain  the  intention  of  the  testa- 
tor, except  in  the  case  of  a  latent  ambiguity  arising  dehors  the  will,  as  to  the 
person  or  subject  meant  to  be  described,  or  to  rebut  a  resulting  trust.  Mann  v. 
Executors  of  Mann,  1  Johns.  Ch.  Rep.  234.  Doe  v.  Chichester,  4  Date's  P. 
C.  65.  96.  Hand  v.  Hoffman,  3  Halsted's  Rep.  71.  The  rule  as  to  the  ambi- 
guity applies  equally  to  deeds  and  to  all  written  instruments.  Ibid.  Meres  v. 
Ansell,  3  IVils.  Rep.  275.  The  maxim  of  Lord  Bacon,  that  ambigidtas  patens 
is  never  helped  by  averment  is  too  general.  It  is  subject  to  qualifications,  and 
this  is  suflBciently  shown  in  the  learned  decision,  in  Fish  v.  Hubbard's  Adminis^ 
trators,  21  Wendell,  651. 
'  Bacon,' s  Maxims  of  the  Law,  No.  3. 
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is,  to  give  to  the  language  its  just  sense,  and  to 
search  for  the  precise  meaning,  and  one  requisite  to  give 
due  and  fair  effect  to  the  contract,  without  adopting  either 
the  rule  of  a  rigid  or  of  an  indulgent  construction.  The 
Roman  law  maxims  of  interpretation  in  such  cases  were, 
that  in  dubiis  hcnigniora  prcBfe7-enda  swit.  In  obscuris  quod 
minimum  est,  sequimer — secundum  yromissorem  inteiyretamur.^ 
The  true  principle  of  sound  ethics  is,  to  give  the  contract 
the  sense  in  which  the  person  making  the  promise  be- 
lieved the  other  part}'-  to  have  accepted  it.*^ 

If  the  object  of  the  contract  be  present,  an  error  in  the 
name  does  not  vitiate  it ;  as,  if  A.  gives  a  horse  to  C, 
(D.  being  present,)  and  says  to  him,  (C.,)  D.,  take  this 
horse,  the  gift  is  good  notwithstanding  a  mistake  in  the 
name  ;  for  the  presence  of  the  grantee  gives  a  higher  de- 
gree of  certainty  to  the  identity  of  the  person  than  the 
mention  of  his  name.  So,  if  the  error  consists  in  the  de- 
monstration or  reference,  and  not  in  the  name  of  the 
thing — as,  if  A.  grant  to  B.  his  lot  of  land  called  Dale,  in 
the  parish  of  B.,  in  the  county  of  D.,  and  the  lot  lies  in 
the  county  of  H.,  yet  the  falsity  of  the  addition  does  not 
affect  the  efficacy  of  the  contract.  Many  other  cases  to 
the  like  effect  are  put  by  Lord  Bacon,  and  given  by  way 
of  illustration  of  the  rule,  that  prcesentia  corporis  tollit  erro~ 
rem  nominis,  et  Veritas  nominis  tollit  errorem  demonstrationis.'^ 


a  Dig.  45. 1.  99.     Ibid.  50.  ]7.  9.  56. 

^  Every  treaty,  says  Vattel,  should  be  interpreted  as  the  parties  understood  it, 
when  the  act  was  pi-epared  and  accepted.  Droit  des  Gens,  h.  2.  oh.  17,  sec.  268. 
Vide  supra,  vol.  1.  460,  note. 

'^  Bacon's  Maxims  of  the  Law,  Reg.  25.  Smith  v.  Smith,  1  Edio.  Ch.  Rep, 
189. 


LECTURE  XL. 


OF  BAILMENT. 


Bailment  is  a  delivery  of  goods  in  trust,  upon  a  con- 
tract expressed  or  implied,  that  the  trust  shall  be  duly- 
executed,  and  the  goods  restored  by  the  bailee,  as  soon 
as  the  purpose  of  the  bailment  shall  be  answered.^ 

There  are  five  species  of  bailment,  according  to  Sir 
William  Jones,  in  his  correction  of  Lord  Holt's  enumera- 
tion of  the  different  sorts  of  bailments. 

I.  Deposition,  or  a  naked  deposit  without  reward. 
II.  Mandatum,  or  commission,  which  is  gratuitous,  and 
by  which  the  mandatory  undertakes  to  do  some  act 
about  the  thing  bailed. 

III.  Commodatum,  or  loan  for  use  without  pay,  and  when 
the  thing  is  to  be  restored  in  specie. 

IV.  Apledge,  as  when  a  thing  is  bailed  to  a  creditor  as 
a  security  for  a  debt. 


*  2  Blacks.  Com.  452.  Pothier,  Traite  du  Contrat  de  Depot,  Ko.  1.  Mr. 
Justice  Story,  in  his  Commentaries  on  the  haw  of  Bailments,  speaks  of  a  con- 
signment to  a  factor,  as  being  a  bailment  for  sale ;  and  he  applies  the  term  bail- 
ment to  cases  in  which  no  return  or  delivery,  or  re-delivery  to  the  owner  or  his 
agent,  is  contemplated.  But,  I  apprehend,  this  is  extending  the  definition  of  the 
term  beyond  the  ordinary  acceptation  of  it  in  the  English  law. 

Mr.  Justice  Story,  in  a  note  to  the  2d  edit,  of  his  Comm.  on  Bailment,  p.  2, 
shows  sufficiently  firom  the  books  that  bailment  is  a  term  sometimes  applied  to 
the  delivery  of  goods  to  another  for  sale,  without  any  expectation  of  re-delivery. 
But  this,  as  I  have  already  observed,  is  not  the  ordinary  acceptation  of  the  term. 
It  is  not  ordinarily  so  understood  when  we  speak  either  of  depositum,  mandatum, 
commodatum,  pignus  or  locatio.  A  person's  meaning  would  probably  be  mis- 
taken, unless  accompanied  with  explanation,  who  should  say  that  he  had  been 
bailing  his  goods  to  an  auctioneer.  The  language  on  the  point  in  Roll's  Air., 
and  in  other  old  writers,  is  not  the  language  of  business  at  this  day. 


559  OF  PERSONAL  PROPERTY.  [Part  V. 

V.  Locatio,  or  hiring  for  a  reward.^     ' 
I  shall  examine  each  of  them  in  their  order. 


*560       *I.    Of  depositum. 

This  is  a  bailment  of  goods  to  be  kept  for  the 
bailor,  and  returned  upon  demand,  without  a  recompense ; 
and  as  the  bailee  or  depository  derives  no  benefit  from 
the  bailment,  he  is  to  keep  them  with  reasonable  care  ; 
and  he  is  responsible,  if  there  be  no  special  undertaking 
to  the  contrary,  only  for  gross  neglect,  or  for  a  violation 
of  good  faith.^  As  a  general  rule,  he  is  not  answerable 
for  mere  neglect,  if  the  goods  be  injured  on  destroyed 
while  in  his  custody,  if  he  takes  no  better  care  of  his  own 
goods,  of  the  hke  value  and  under  the  like  circumstances, 
and  they  be  also  spoiled  or  destroyed. •=  Mere  neglect,  in 
such  a  case,  is  not  gross  neglect ;  since  the  latter  is  tan- 
tamount in  the  mischief  it  produces  to  a  breach  of  good 
faith,  and  it  usually  implies  it ;  but  whether  fraud  does 
or  does  not,  in  point  of  fact,  accompany  gross  neglect  in 
a  depository,  he  is  still  responsible  for  it  in  law.  Gross 
neglect,  as  was  observed  by  Ch.  J.  Parker,*^  bears  so  near 
a  resemblance  to  fraud,  as  to  be  equivalent  to  it  in  its  ef- 
fect upon  contracts.     Gross  neglect  is  the  want  of  that 


a  Jones'  Essay  on  tie  Law  of  Bailments,  27,  1st  edit.,  1790.  Bailments 
have  been  reduced, by  a  late  master  hand,  to  three  kinds:  1.  Those  in  which  the 
trust  is  for  the  benefit  of  the  bailor,  and  which  embrace  deposits  and  mandates. 
2.  Those  in  which  the  trust  is  for  the  benefit  of  the  bailee,  as  the  commodatum, 
or  gratuitous  loan  for  use.  3.  Those  in  which  the  trust  is  for  the  benefit  of  both 
parties,  as  pledges  or  pawns,  and  hiring  and  letting  to  hire.  Story's  Comm.  on 
Bailments,  3. 

•=  Quia  nulla  Utititas  ejus  versatur  apud  quern  depositur,  merito  dolus  prces- 
tatur  solus.  Dig.  13.  6.  5.  Foster  v.  The  Essex  Bank,  17  Mass.  Rep.  479. 
Lafarge  v.  Morgan,  11  Martin's  Louis.  Rep.  462.  Doorman  v.  Jenkins,  4  Ne- 
ville 4-  Manning,  170.  In  this  last  case  it  was  held,  that  what  would  amount  to 
gross  negligence,  was  a  question  for  a  jury. 

■=  See  Foster  v.  Essex  Bank,  infra,-p.  563.  n.  d. 

■^  17  Mass.  Rep.  oOQ. 
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care  which  every  man  of  common  sense,  under  the  cir- 
cumstances, takes  of  his  own  property.  ^ 

*The  main  inquiry  in  this  case  is,  what  is  the  *561 
duty,  and  what  is  the  responsibility  of  the  bailee. 
The  general  measure  of  diligence  requisite  in  every 
species  of  bailment  is  regulated,  in  a  greater  or  less  de- 
gree, by  the  nature  and  quality  of  the  thing  bailed,  and 
by  the  understanding  and  practice  of  the  city  or  country 
in  which  the  parties  resided  or  happened  to  be.  Dili- 
gence is  a  relative  term ;  and  it  is  evident  that  what 
would  amount  to  the  requisite  diligence  at  one  time,  in 
one  situation,  and  under  one  set  of  circumstances,  might 
not  amount  to  it  in  another.''  The  deposit  is  to  be  kept 
with  the  ordinary  care  applicable  to  the  case  under  its 
circumstances,  and  the  depositary  cannot  make  use  of 
the  thing  deposited,  without  the  consent  of  the  bailor 
expressly  given,  or  reasonably  implied.'^ 

In  Bonian^s  case,^  the  depositary  had  a  chest  contain- 


^  Jones'"  Essay,  90 — 93.  Lord  Holt,  in  Coggs  v.  Bernard,  2  Lord  Raym. 
913.  In  the  civil  law,  gross  negligence  was  termed  magna  culpa,  or  lata  culfa, 
and  it  was  in  some  cases  deemed  equivalent  to  fraud  or  deceit.  It  was  put  by 
Paulus  for  fraud,  and  by  Ulpian,  it  was  held  to  be  plainly  assimilated  to  fraud. 
Magna  negligentia  cvlfa  est,  magna  culpa  dolus  est.  Lata  culpa  plane  dole 
comparahitur.  Dig.  50.  16.  226.  Ibid.  11.  6.1.  1.  It  was  not  understood  by 
the  civilians  to  be  absolutely  fraud,  but  only  the  presumptive  evidence  of  fraud, 
■when  applied  to  cases  of  trust.  In  many  other  cases  the  presumption  was  not 
raised.  It  was  not  held  to  be  such  under  the  Cornelian  law,  ne  in  hac  lege  culpa 
lata  pro  dolo  accipitur.  Dig.  48.  8.  7.  Proculus  would  not  admit  that  lata 
culpa  amounted  to  dohts ;  but  Nerva  and  Celsus  insisted  that  it  amounted  to  the 
same  thing,  in  effect,  when  applied  to  bailment ;  for  though  a  person  had  not 
ordinary  care,  yet,  if  he  bestowed  less  care  than  was  ordinary  for  him  on  a  thing 
confided  to  his  care,  it  was  evidence  of  bad  faith.  Dig.  16.  3.  32.  Culpam 
tamen  dolo  proximam  contineri  quis  merito  dicerit.  Di<^.  43.  26.  8.  3.  De- 
ceit {Dolus)  is  any  subtle  contrivance,  by  words  or  acts,  with  a  design  to  circum- 
vent.    Fraud  imports  damage  or  detriment. 

''  Batson  V.  Donovan,  4  Barniv.  S^-  Aid.  21.  Story's  Comm.  on  Bailments, 
S— 12. 

<=  Dig.  16.  3.  29.  Pothier,  Traite  de  Depot,  No.  34.  Story's  Comm. 
67—70. 

d  Year  Book,  8  Edw.  II.  Fitz.  Abr.  tit.  Detinue,  pi.  59,  and  cited  by  Lord 
Holt,  in  2  Lord  Raym.  914,  and  in  Jo7ies  on  Bailment,  28. 
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ing  plate  and  jewels  deposited  with  him.  The  chest 
was  locked,  and  he  was  not  informed  of  the  contents. 
In  the  night  his  house  was  broken  open,  and  plundered, 
as  well  of  the  chest  with  its  contents,  as  of  his  own 
goods.  An  attempt  was  made  to  charge  the  bailee ;  but 
there  was  no  foundation  for  the  charge,  since  the  bailee 
used  ordinary  diligence,  and  the  loss  was  by  a  burglary; 
and  it  was  accordingly  held,  that  the  bailee  was  not  an- 
swerable. Such  a  bailee,  who  receives  goods  to  keep 
gratis,  is  under  the  least  responsibility  of  any  species  of 
trustee.     If  he  keeps  the  goods  as  he  keeps  his  own, 

though  he  keeps  his  own  negligently,  he  is  not 
*562  answerable  *for  them  ;  for  the  keeping  them  as  he 

keeps  his  own  is  an  argument  of  his  honesty. 
"If,"  says  Lord  Holt,  "the  bailee  be  an  idle,  careless, 
drunken  fellow,  and  comes  home  drunk,  and  leaves  all 
his  doors  open,  by  reason  whereof  the  goods  deposited 
are  stolen,  together  with  his  own,  he  shall  not  be  charged, 
because  it  is  the  bailor's  own  folly  to  trust  such  an  idle 
fellow."''  As  he  assumes  the  trust  gratuitously,  he  is 
bound  to  good  faith.     He  is  only  answerable  for  fraud, 


^  The  civil  law  did  not  exact  of  tlie  depositary  any  greater  diligence  than  that 
he  was  wont  to  bestow  on  his  own  property  under  the  like  circumstances ;  and  the 
civil  law  has  been  followed,  in  this  respect,  by  Bracton,  Holt,  and  Sir  WiUiam 
Jones.  Dig.  16.  3.  32.  Bracton,  lib.  3.  99.  b.  2  Lord  Raym.  914.  Jo7ies 
on  Bailment,  90 — 93.  It  v/as  considered,  that  there  was  no  just  ground  to  infer 
bad  faith  in  such  a  case.  If  the  depositor  knew  the  general  character,  employment, 
and  situation  of  the  depositary,  or  wa.s  presumed  to  know  him,  the  rule  of  the  civil 
law  is  a  sound  and  just  i-«le.  But  if  not,  then  it  has  been  held,  that  the  depositary 
is  bound  to  bestow  ordinary  care  on  the  deposit,  though  he  does  not  on  his  own 
goods;  and  that  such  care  is  to  be  B.icertB.meA.  without  reference  to  the  character 
of  the  depositari/.  The  Wilham,  6  Rob.  Rep.  316.  Story's  Comm.  43 — 48- 
This  last  position  has  been  ably  and  learnedly  reasoned,  but,  in  my  judgment, 
without  success  ;  for  in  such  cases  great  stress  is  and  ought  to  be  laid  upon  the 
habits,  employment,  and  character  of  the  depositary,  and  they  are  to  be  taken  into 
consideration  ;  and  the  adjudged  cases  do  not  appear  to  warrant  any  other  con- 
clusion. In  Sodowsky  v.  McFarland,  3  Dana's  Ken.  R.  205,  it  was  held,  that  a 
mere  depositary  or  mandatory  was  liable  only  on  account  of  loss  from  his  culpa' 
Me  negligence. 
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or  for  that  gross  neglect  v/hich  is  evidence  of  fraud.  In- 
deed, if  such  a  bailee  had  undertaken  to  keep  the  goods 
safely,  yet,  as  he  hath  nothing  for  keeping  them,  he 
would  not  be  responsible  for  the  loss  of  them  by  vio- 
lence.* •        • 

*The  Roman  law  was  the  same  as  to  the  respon-  *563 
sibility  of  a  depositary.  He  was  only  answerable 
under  that  law  for  fraud,  and  not  for  negligence.  He 
was  not  answerable  if  the  thing  had  been  stolen  from  him, 
even  though  it  had  been  carelessly  kept.  He  who  com- 
mits his  goods  to  the  care  of  a  negligent  friend,  must  im- 
pute the  loss  not  to  his  friend,  but  to  his  own  want  of 
prudence  ;  or,  as  Bracton,^  who  copied  this  rule  from  the 
Institutes  of  Justinian, *=  observed,  he  must  set  down  the 
loss  to  the  account  of  his  own  folly. 

Lord  Coke,*^  laid  down  a  different  doctrine  on  the  sub- 
ject of  the  responsibility  of  a  depositary.  It  was  held  in 
Southcote's  case,  that  where  a  person  received  goods  to 
Jceep  safely,  and  they  were  stolen  by  one  of  his  servants, 
he  was  responsible  to  the  bailor  for  the  loss.  The  reason 
of  the  decision  was,  that  there  was  a  special  acceptance 
to  keep  safely,  and  the  case  afforded  an  inference  that 
the  bailee  had  not  used  that  ordinary  care  and  diligence 
which  such  a  special  acceptance  required,  and  the  goods 


a  Lord  Holt,  in  Coggs  v.  Bernard,  2  Lord  Raym.  915.  Jones  on  Bailment, 
34.  Lord  Holt  followed  the  language  of  the  civil  law,  ahd  said  that  gross  negli- 
gence in  the  case  of  bailment  was  "  looked  upon  as  an  evidence  of  fraud.  ' 
"  Neglect  is  a  deceit  to  the  bailor  ;  for  when  he  intrusts  the  bailee,  upon  his  un- 
dertaking to  be  careful,  he  has  put  a  fraud  upon  the  bailor  by  being  negligent." 
Sir  William  Jones  expressed  himself  too  strongly,  as  Mr.  Justice  Story,  in  his 
Commentaries,  has,  I  think,  clearly  shown,  when  he  laid  it  down  as  a  rule  of  the 
common  law,  that  gross  negligence  was  equivalent  to  fraud.  It  may  arise  from 
mere  thoughtlessness,  or  absence  of  mind,  and  consist,  in  some  cases,  with 
honesty  of  intention ;  but,  it  is  looked  upon  as  evidence  of  fraud,  and  it  would 
require  strong  and  peculiar  circumstances  to  rebut  that  presumption.  Lat(F 
culpcB  finis  est,  non  intelligere  id,  quod  omnes  intelUg'utit.     T)ig.  50.  16.  :.-..!. 

"  Lib.  3.  ch.  2.  99.  b. 

<^   Inst.Z.  15.  3. 

J  Co.  Litt.  89.  a.  b.     4  Co.  83. 

Vol.  II.  92 
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were  stolen  by  one  of  his  own  servants.  It  is  supposed 
by  Sir  William  Jones,^  that  the  case  itself  may  be  good 
law  ;  but  the  doctrine  which  Lord  Coke  deduced  from  it 
was  not  warranted  by  the  case,  nor  by  reason,  or  the 
general  principles  of  law.  Lord  Coke  said,  there  was 
no  difference  between  a  general  acceptance   to  keep, 

and  a  special  acceptance  to  keep  safely  ;  and  he 
*564  *advised  every  one  who  received  goods  to  keep, 

to  accept  specially  to  keep  as  his  own,  and  then 
he  would  not  be  responsible  for  the  loss  by  theft.  But 
the  judges  of  the  K.  B.,  in  Coggs  v.  Bernard,^  expressly 
overruled  every  such  deduction  from  Southcote's  case  ; 
and  they  insisted  that  there  was  a  material  distinction 
between  a  general  bailment  and  a  special  acceptance  to 
keep  safely.  Lord  Holt  was  of  opinion  that  Coke  had 
improved  upon  Southcote's  case,  by  drawing  conclusions 
not  warranted  by  it ;  and  this  has  been  shown  more  fully, 
and  with  equal  acuteness  and  learning,  by  Sir  Wil- 
liam Jones ;  and  I  would  recommend  what  he  says 
upon  that  case,  as  a  fine  specimen  of  juridical  criticism. 
If  the  depositary  be  an  intelligent,  sharp,  careful  man  in 
respect  to  his  own  affairs,  and  the  thing  intrusted  to  him 
be  lost  by  a  slight  neglect  on  his  part,  the  better  opinion 
would  seem  to  be,  that  he  then  is  responsible.  Pothier° 
says,  that  this  has  been  a  question  with  the  civilians;  and 
he  is  of  opinion,  the  depositary  would  be  liable  in  that 
case  ;  for  he  was  bound  to  that  same  kind  of  diligence 
which  he  uses  in  his  own  affairs,  and  an  omission  to  be- 


*  Joneson  Bailment,  32,  33.  The  opinion  of  the  C.  B.,  in  Kettle  v.  Bromsall, 
Wines'  Rep.  118,  goes  in  support  of  the  point  in  judgment  in  Southcote's  case; 
but,  in  the  case  of  Foster  v.  The  Essex  Bank,  17  Mass.  Rep.  479,  the  doctrine  of 
that  case  is  held  to  be  exploded.  In  this  last  case  there  was  a  special  deposit  of 
gold  coin  in  a  bank,  and  the  cashier  embezzled  it,  with  the  other  property  belong- 
ing to  the  bank,  but  as  there  was  no  evidence  of  gross  negligence  on  the  part  of  the 
bank,  the  banking  corporation  was  held  not  liable  to  the  depositor. 

''  Ld.  Raym.  909. 

=  Contrat  de  Depot,  No.  27. 


I 
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Stow  it  was  a  breach  of  fidelity.  But  he  admits  that  it 
would  not  be  a  very  suitable  point  for  forensic  discussion, 
to  examine  into  the  character  of  the  depositary  ;  and  that 
the  inquiry  into  the  comparative  difference  between  the 
attention  that  he  bestows  on  his  own  affairs  and  on  the 
interest  of  others,  would  be  a  little  difficult.  An  example 
is  stated  by  Pothier,^  to  test  the  fidelity  of  the  depositary. 
His  house  is  on  fire,  and  he  removes  his  own  goods,  and 
those  of  the  bailor  are  burned  ;  is  he  then  responsible.'' 
He  certainly  is,  if  he  had  time  to  remove  both.  If  he 
had  not,  Pothier  then  admits,  that  a  breach  of  faith  can- 
not be  imputed  to  him,  for  having  saved  his  own  effects 
in  preference  to  those  of  another  intrusted  to  his  keeping. 
But  if  the  goods  intrusted  to  him  were  much 
*mor6  valuable  than  his  own,  and  as  easily  remova-  *56o 
ble,  then  he  ought  to  rescue  the  deposited  goods, 
and  to  look  to  them  for  an  average  indemnity  for  the  loss 
of  his  own. 

There  are  several  cases  in  which  a  naked  depositary 
is  answerable  beyond  the  case  of  gross  neglect.  He  is 
answerable,  1.  When  he  makes  a  special  acceptance  to 
keep  the  goods  safely.  2.  When  he  spontaneously  and 
officiously  proposes  to  keep  the  goods  of  another.  He 
is  responsible  in  such  a  case  for  ordinary  neglect;  for  he 
may  have  prevented  the  owner  from  intrusting  the  goods 
with  a  person  of  more  approved  vigilance.  Both  those 
exceptions  to  the  general  rule  on  the  subject  are  taken 
from  the  Digest,''  and  stated  b}'-  Pothier  and  Sir  William 
Jones.*^     3.  A  third  exception  is,  when  the  depositary  is 


«  Contrafde  Dip6t,'No.29, 

•>  Dig.  16.  3.  1.35. 

*  Pothier,  Contrat  de  Dipot,  No.  30,  31,  32.  Jones  on  Bailmenf,  37,  38. 
The  French  Code  Civil,  art.  1927,  1928.  Code  of  Louisiana,  art.  2908,  2909. 
Mr.  Justice  Story,  in  his  Commentaries,  58,  59.  Ibid.  153,  n.  4,  questions  the 
equity  of  tlae  rule  of  the  civil  law,  which  exacts  more  than  ordinary  diligence 
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to  receive  a  compensation  for  the  deposit.  It  then  be- 
comes a  lucrative  contract,  and  not  a  gratuitous  deposit, 
and  the  depositary  is  held  to  ordinary  care,  and  answera- 
ble for  ordinary  neglect;  and  the  same  conclusion  fol- 
lows, when  the  deposit  is  made  for  the  special  accom- 
modation of  the  depositary.  A  warehouse-man,  or  de- 
positary of  goods  for  hire,  being  bound  only  for  ordinary 
care,  is  not  liable  for  loss  arising  from  accident,  when  he 
is  not  in  default;  and  he  is  not  in  default  when  he  exer- 
cises due  and  common  diligence.*  But  he  is  bound  to 
see  that  the  place  in  which  the  articles  deposited  with 
him  are  kept,  is  fit  and  properly  secured  for  their  recep- 
tion and  safety.''  In  the  case  of  goods  bailed  to 
*566  be  kept  for  hire,  *if  the  hire  be  intended  as  a  com- 
pensation for  house  room,  and  not  as  a  reward  for 
diligence  and  care,  the  bailee  is  only  bound  to  take  the 
same  care  of  the  goods  as  of  his  own  ;  and  if  they  be 
stolen  by  his  servants,  without  gross  negligence  on  his 
part,  he  is  not  liable.  This  was  so  ruled  by  Lord  Ken- 
yon,  in  Finucane  v.  Small.^ 

While  on  the  examination  of  this  contract  of  gratui- 
tous bailment,  and  which  in  the  civil  law  is  termed 
depositum,  I  have  been  struck  with  the  learning  and  saga- 
city of  Sir  William  Jones.  But  after  stud^'ing  Lord 
Holt's  masterly  view  of  the  doctrine,  and  especially  the 


from  a  bailee,  who  became  such  by  his  spontaneous  and  officious  offer.  He  say& 
it  is  punishing  a  friend  rather  than  a  stranger,  for  an  act  of  disinterested  kind- 
ness. 

"  Garside  v.  The  Proprietors  of  the  Trent  Navigation,  4  Term  Rep.  581, 
Cailiff  V.  Danvers,  Peake's  N.  P.  114.  Thomas  v.  Day,  4  Esp.  N.  P.  Rep. 
262.  He  is  not  responsible,  if  not  chargeable  with  negligence,  though  the  good* 
he  stolen  or  embezzled  by  his  store-keeper  or  servant.  Schmidt  v.  Blood, 
9  Wendell's  Rep.  268. 

*>  Leek  V.  Maestaer,  1  Campb.  Rep.  138.  Clarke  v.  Earnshaw,  1  Gow's  Rep. 
30.     See  also,  to  the  same  point,  1  BeWs  Com.  458. 

*  1  Esp.  N.  P.  Rep.  315.  If  a  horse  be  taken  from  a  naked  depositary  by 
authority  of  law,  as  on  Ji.  fa.  against  the  owner,  he  is  not  responsible.  Shelbury 
y,  ScQtsford,  Yelv.  Rep.23.     Edson  v.  Weston,  7  Cowen's  Rep.  278. 
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copious  treatise  of  Pothier,  the  admiration  which  was 
excited  by  the  perusal  of  the  English  treatise  has  ceased 
to  be  exclusive.  Pothier's  essay  on  that  particular  spe- 
cies of  bailment  is  undoubtedly  superior  in  the  extent, 
precision  and  perspicuity  of  its  details,  and  in  the  apti- 
tude of  the  examples  by  which  he  explains  and  enforces 
his  distinctions.  - 

The  person  who  has  only  a  special  property  in,  or  a 
mere  naked  possession  of  a  personal  chattel,  may  de- 
posit it,  and  hold  the  bailee  responsible.*  But  the  right- 
ful owner  may  follow  his  property  into  the  hands  of  the 
bailee,  or  of  a  third  person;  and,  in  a  case  of  disputed 
claim  upon  goods  in  the  hands  of  a  depositary,  he  must, 
for  his  own  indemnity,  compel  the  claimants  to  inter- 
plead.'' The  possession  of  the  depositary  is,  for  many 
purposes,  deemed  in  law  to  be  the  possession  of  the  de- 
positor, for  the  better  security  of  his  right,  and  the  en- 
largement of  his  remedies. 

The  depositary  is  bound  to  restore  the  deposit,  upon 
demand,  to  the  bailor,  from  whom  he  received  it, 
unless  another  *person  appears   to  be  the  right  *567 
owner.     He  is  to  deliver  it  in  the  state  in  which  he 
received  it,  and  with  the  profits  or  increase  which  it  has  ^( 
produced,  and  if  he  fails  in  either  of  these  respects,  he 
becomes  responsible.'^     He  is  equally  so,  as  we  have  al- 
ready seen,  if  he  has  been  wanting  in  fidelity,  or  in  that 
ordinary  care  applicable  to  his  situation,  character,  and 
circumstances,  which  is  evidence  of  it.     It  has  been  made 
a  question,  whether  the  depositary  could  lawfully  restore 


a  Armory  v.  Delamirie,  1  Sir.  Rep.  505.  Rooth  v.  Wilson,  1  Barmo.  ^ 
Aid.  59. 

''  Thorp  V.  Burling,  11  Johns.  Rep.  285.  Brownell  v.  Manchester,  1  Pick. 
Rep.  232.  T&y\oT\.Flummer,  3  Maule  4- Selw.  562.  mch  v.  Aldred,  6  Mod. 
Rep.  216. 

=  Pothier,  Contrat  de  Mandat,  n.  58,  59.  Pra  a  Usage,  n.  31.  33.  73,  74. 
Game  v.  Harvie,  Yelv.  R.  50.  Coggs  v.  Bernard,  2  Lord  Raym.  920.  Civil 
Code  of  Louisiana,  art.  2919. 
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the  article  deposited  to  one  out  of  two  or  more  joint  own- 
ers, and  when  the  thing  was  incapable  of  partition.  Sir 
William  Jones^  refers  to  a  case  in  12  Hen.  IV.  18,  abridged 
in  Bro.  tit.  Bailment,  pi.  4,  where  it  was  held,  that  one 
joint  owner  could  not  alone  bring  the  action  of  detinue 
against  the  bailee  ;  for  if  they  were  to  sue  separately, 
the  court  could  not  know  to  which  of  them  to  deliver  the 
chattel.  The  Roman  law^  states  the  case  of  a  bailment 
of  a  sum  of  money  sealed  up  in  a  box,  and  one  of  the 
owners  comes  to  demand  it.  In  that  case,  it  is  said,  the 
depositary  may  open  the  box,  and  take  out  his  proportion 
only,  and  deliver  it.  But  if  the  thing  deposited  cannot 
be  divided,  then  it  is  declared,  that  the  depositary  may 
deliver  the  entire  article  to  the  one  that  demands  it,  on 
taking  security  from  him  for  that  proportion  of  the  inte- 
rest in  the  article  which  does  not  belong  to  him ;  and  if 
he  refuses  to  give  the  security,  the  depositary  is  to  bring 
the  article  into  court.  This  implies  that  it  would  not  be 
safe  to  deliver  the  thing  to  one  alone ;  and  the  rule  was 
correctly  laid  down  by  Sir  William  Jones.  If  the  per- 
sons claiming  as  depositors  have  adverse  interests,  the 
deposit  is  to  be  dehvered  to  him  who  is  adjudged  to  have 
the  right ;  and  it  cannot  be  safely  delivered,  until  the  ad- 
verse interests  are  settled.  The  claim  may  be  settled  at 
law  in  the  action  of  detinue,  in  which,  by  the  process  of 
garnishment,  the  rival  claimant  is  brought  into  the  suit. 
But  a  more  convenient  and  extensive  remedy  is  afforded 
in  equity,  by  a  bill  of  interpleader,  which  may  be  ap- 
plied to  all  cases  in  which  conflicting  claimants  have 
*568  *interfered,  and  apprized  him  of  their  demand  upon 
him  for  their  deposit.*^     And  in  the  case  of  a  joint 


*  Essay  on  Bailment,  39. 

•>  Dig.  16.3.1.36,37. 

^  Mr.  Justice  Story  says,  that  where  the  parties  claim  in  absolutely  adverse 
rights,  not  founded  in  any  priority  of  title,  or  any  common  contract,  the  bailee  must 
<lefend  himself  as  well  as  he  may,  for  he  cannot  compel  mere  strangers  to  inter- 
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bailment,  the  deposit  cannot  safely  be  restored  by  the 
bailee,  unless  all  the  proprietors  are  ready  to  receive  it, 
or  one  of  them  demands  it  with  the  consent  of  the  rest."^ 
The  depositary  has,  perhaps,  strictly  speaking,  no  pro- 
perty, general  or  special,  in  the  article  deposited.^     He 
has  only  the  naked  custody  or  possession,  and  he  cannot 
use,  and  much  less  dispose  of  the  subject  without  the  ex- 
press or  presumed  permission  of  the  depositor,  and  whe- 
ther the  case  will  or  will  not  warrant  the  presumption  of 
that  permission  will  depend  upon  circumstances.*^     But 
his  ridit  of  possession  gives  him  a  right  of  action,  if  his 
possession  be  unlawfully  disturbed,  or  the  property  in- 
jured.^    If  he  sells  the  goods  deposited  for  a  particular 


plead.     Comm.  on  Bailments,  p.  84-86,  2d  edit.     This,  if  it  be  a  rule  in  chan- 
cery, is  a  defect  in  the  equity  process  and  jurisdiction  greater  than  I  had  appre- 

^''a tlty  V.  Harvey,  13  Easfs  Rep.  197.     The  Code  Napoleon  says,  that  the 
depositary  must  not  give  up  the  thing  deposited,  except  to  the  order  of  hun  vvha 
deposited  it ;  and  if  he  who  made  the  deposit  dies,  and  there  be  several  heu»,  it 
n^ust  be  yielded  up  to  them  each  according  to  his  share  and  portion ;  and  if  the 
thing  deposited  cannot  be  divided,  the  heirs  must  agree  among  themselves  as  ta 
the  receiving  it.     Art.  1937.  1939.     The  Civil  Code  of  Lomszana  has  adopted 
the  same  pr:visions,  art.  2920.  2922  ;  and  both  those  codes  ^^ave  the  J^ 
to  be  drawn,  that  if  the  thing  be  indivisible,  it  cannot  safely  be  delivered  to  one 
of  t^vo  or  more  claimants,  without  their  joint  agreement  or  consent,     bee,  al»o, 
i^-y'sComnu  87-90,  as  to  the  duty  of  the  depositary  in  respect  to  dehvery  la 
cases  of  a  joint  bailment, 
b  Story's  Coinm.  on  Bailment,  sec.  93.  ^        ,    ^  j    /-   •;  o,.^ 

c  Vl6.3.29.     Potkier,  Trait,  deDip6t,..M.     French  Co^e  Cm  ,  ait. 
1930.     Code  of  Lorasiana,  art.  2911.     Story's  Comn^p.  6.-69,  2d  edit. 

d  i),v    16.  3.  17.     lBelVsCom.257.     Rooth  v.  Wilson,  1  £«r«...  4- ^M- 
59      Hanopv.Hoare.3^^A-.i2.;..44.     lWils.Rep.8.     Lord  Coke  in  Isaac 
f  Clark      2  Bulst.  Rep.  311.     Story's   Com.  67-74.     Moore  v.  Robinson 
^bIT^'.^MoIpU.  817.     See  infra,  p.  585.     The  general  rule  is,  that  actua 
'and  lawfurpossefsion  of  personal  property  is  sufficient  to  maintain  trespass 
trover  against  all  persons  except  the  lawful  owner,     i  isher  ^  Cobb    6  F™i 
Rep.  62-2.     Giles  v.  Grover,  6  Bligh.  R.  277.     Sutton  v.  Buck,  2  Taunton  sR^ 
30-f     Creighton  v.  Seppings,  1  B.  .^-  Adolph.  241.     Story's  Comm.  sec.  93,  94 
od  edit.     In  Miller  v.  Adsit,  16  Wendell,  335,  it  was  held  after  a  learned  dis- 
:ussion,  that  replevin  would  lie  by  a  receiptor  of  goods  taken  on  execution  agai  » 
a  mere  wrongdoer.     See,  in  Story  on  Bailments,  p.  93-99,  2d  edu.,  an  in 
^tructive  digest  of  the  law  in  the  New-England  States,  m  respect  to  the  nght,  ot 
the  parties  in  the  case  of  goods  attached  by  public  officers  on  mesne  process  foi 
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purpose,  in  breach  of  his  trust,  the  bona  fide  purchaser, 
without  notice,  is  not  protected  against  the  real  owner.* 
The  same  reasonable  care  is  requisite,  in  the  case  of 
goods  coming  to  one's  possession  by  finding,  as  in  the 
case  of  a  gratuitous  deposit.'' 

II.   Of  mandatum. 

Mandate  is  when  one  undertakes,  without  recompense, 
to  do  some  act  for  another  in  respect  to  the  thing  bailed. 
In  the  case  of  a  deposit,  says  Mr.  Justice  Story ,*=  the 
principal  object  of  the  parties  is  the  custody  of  the  thing, 
and  the  service  and  labour  accompanying  the  deposit  are 
merely  accessorial.  In  the  caseof  a  mandate,  the 
*569  labour  and  *service  are  the  principal  objects  of  the 
parties,  and  the  thing  is  merely  accessorial. 

If  the  mandatory  undertakes  to  carry  the  article  from 
one  place  to  another,  he  is  responsible  only  for  gross 
neglect,  or  a  breach  of  good  faith.  But  if  he  undertakes 
to  perform  gratuitously  some  work  relating  to  it,  then,  in 
that  case.  Sir  William  Jones  maintains  that  the  manda- 
tary is  bound  to  use  a  degree  of  diligence  and  attention 
suitable  to  the  undertaking,  and  adequate  to  the  per- 
formance of  it.^      The  doctrine   declared    in  Shiells  v. 


debts,  and  bailed  to  some  third  person  to  be  forthcoming  upon  demand,  or  in 
time  to  respond  to  the  judgment.  Though  the  bailee  has  no  property  whatever 
in  the  goods,  and  but  a  mere  naked  custody,  yet  the  better  opinion  would  seem 
to  be  that  his  possession  is  a  sufficient  ground  for  a  suit  against  a  wrongdoer  It 
has  been  so  decided  in  New-Hampshire,  in  Poole  v.  Symonds,  2  N.  H.  Rep.  289, 
and  this  is  the  principle  in  the  case  from  Wendell. 

*  See  supra,  p.  325. 

^  Doct.  Sf  Stu.  Dial.  2.  ch.  38.  Lord  Coke,  in  Isaac  v.  Clarke,  2  Bulst.  Rep. 
312.  Story's  Comm.  61—^66.  Mr.  Justice  Story,  in  his  Comm  on  Bailments, 
sec.  83,  2d  edit.,  considers  the  case  of  goods  or  chattels  placed  on  the  land  of 
another  by  unavoidable  casualty  or  necessity  as  an  involuntary  deposit,  and  that 
the  owner  of  the  articles,  in  a  case  free  from  negligence  or  fault  on  his  part,  may 
enter  and  take  them  away  without  being  chargeable  in  trespass.  See,  supra,  p. 
339,  and  also,  the  American  Jurist,  for  January,  1839,  where  the  subject  is 
learnedly  examined. 

'  Story's  Comm.  103. 

'^  Jones  on  Bailments,  40. 93. 
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Blackburne^  is,  that  the  mandatary's  responsibihty  is  not 
greater  in  the  latter  case  than  in  the  former,  unless  his 
employment  imphes  competent  skill.  Mr.  Justice  Story^ 
considers  that  Sir  Wilham  Jones  has  expressed  himself 
inaccurately  on  this  point;  and  he  discusses  the  merits 
of  the  distinction  with  great  force  and  accurate  research. 
It  is  admitted  by  Sir  William  Jones,  that  a  bailee  of  this 
species  ought  regularly  to  be  answerable  only  for  a  vio- 
lation of  good  faith;  but  if  he  does  undertake  a  business 
which  requires  a  degree  of  diligence  and  attention  for  its 
performance,  that  dihgence  ought  to  be  required  of  him, 
unless  he  assumed  the  task  at  the  pressing  solicitation  of 
the  party  interested,  and  without  any  pretensions  to 
competency.'^ 

A  distinction  exists  between  nonfeasance  and  mis- 
feasance, that  is,  between  a  total  omission  to  an  act  which 
one  gratuitously  promises  to  do,  and  a  culpable  negli- 
gence in  the  execution  of  it.  It  is  conceded  in  the  Eng- 
lish, as  well  as  by  the  Roman  law,  that  if  a  party  makes 
a  gratuitous  engagement,  and  actually  enters  upon  the 
execution  of  the  business,  and  does  it  amiss,  through 
the  want  of  due  care,  by  which  damage  ensues 
to  the  other  party,  an  action  will  *lie  for  this  mis-  *570 
feasance.  But  Sir  William  Jones  contends,  that 
by  the  English  law,  as  well  as  by  the  Roman  law,  an 
action  will  lie  for  damage  occasioned  by  the  non-per- 
formance of  a  promise  to  become  a  mandatary,  though 
the  promise  be  merely  gratuitous.  There  is  no  doubt 
that  is  the  doctrine  of  the  civil  law ;  but  it  was  shown 
by  the  supreme  court  of  New- York,  in  Thome  v.  Dcas,^ 
that  Sir  William  Jones  had  mistaken  some  of  the  ancient 


a  1  //.  Blacks.  Rep.  158. 
•^  Story's  Comm.  125—138. 

<:  See  the  opinion  of  .Judge  Porter,  of  Louisiana,  referred  to  in  a  subsequent 
page,  under  this  head,  in  favour  of  the  distinction  made  by  Sir  William  Jones. 
^  4  Johns.  Rep.  84.     Elsee  v.  Gatward,  5  Term  Rep.  143,  S.  P. 

Vol.  II.  93 
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English  cases  on  this  point,  and  that  the  uniform  current 
of  the  decisions,  from  the  time  of  Henry  VII.  to  this  day, 
led  to  the  conclusion,  that  a  mandatary,  or  one  who  un- 
dertakes to  do  an  act  for  another  without  reward,  is  not 
answerable  for  omitting  to  do  the  act,  and  is  only  re- 
sponsible when  he  attempts  to  do  it,  and  does  it  amiss, 

\  In  other  words,  he  is  responsible  for  a  misfeasance,  but 

J  not  for  a  nonfeasance,  even  though  special  damages  be 

/  averred. 

In  the  great  case  of  Coggs  v.  Bernard,  the  defendant  un- 
dertook gratis  to  carry  several  hogsheads  of  brandy  from 
one  cellar  and  deposit  them  in  another ;  and  he  did  it  so 
negligently  and  improvidently,  that  one  of  the  casks  was 
staved,  and  the  brandy  lost.  The  K.  B.  held,  that  the 
defendant  was  answerable  for  the  damage,  on  the  ground 
of  his  neglect  and  carelessness,  though  he  was  not  a  com- 
mon carrier,  and  though  he  was  to  have  nothing  for  his 
trouble.  If  the  mischief  had  happened  by  any  person 
who  had  met  the  cart  in  the  street,  the  bailee  would  not 

■  have  been  chargeable  ;  but  the  neglect  or  want  of  ordi- 
nary care  in  that  case  was  a  breach  of  trust ;  and  a  breach 
of  trust,  undertaken  voluntarily,  is  a  good  ground  of  action. 
Lord  Holt  admitted,  that  if  the  agreement  had  been  ex- 
ecutory, or  to  carry  the  brandy  at  a  future  time,  the  de- 
fendant would  not  have  been  bound  to  carry  it;  but  in 
the  case  before  him,  the  defendant  had  actually 
*571  entered  upon  the  execution  of  the  trust,  and  *hav- 
ing  done  so,  he  was  bound  to  use  a  degree  of 
diligence  and  attention  adequate  to  the  performance  of  his 
undertaking.'* 


*  Receiving  a  letter  to  deliver,  or  money  to  pay,  or  a  note  by  a  bank  to  collect, 
and  by  negligence  omitting  to  perform  the  trust,  the  mandatary,  though  acting 
gratuitously,  becomes  responsible  for  damages  resulting  from  his  negligence. 
The  delivery  and  receipt  of  the  letter,  money  or  note,  creates  a  sufficient  con- 
sideration to  support  the  contract,  and  is  a  part  execution  of  it.  Durnford  v. 
Patterson,  7  Martin's  Louis.  R.  460.  Shillabeer  v.  Glyn,  2  Mees.  ^  Welsh. 
H.'j.     Story  on  Bailment,  p.  121—123,  2d  edit. 
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The  case  of  Elsee  v.  Gativard^  is  a  decision  of  the  K, 
B.  to  the  same  point.  It  was  decided  upon  the  doctrine 
of  Coggs  V.  Bernard,  and  of  the  ancient  authorities  re- 
ferred to  by  the  court  in  that  case.  The  court  recognized 
the  justness  of  the  distinction,  that  if  a  party  undertakes 
to  perform  a  work,  and  proceeds  to  the  employment,  he 
makes  himself  liable  for  any  misfeasance  in  the  course  of 
that  work.  But  if  he  undertakes  without  consideration, 
and  does  not  proceed  on  the  work,  no  action  will  lie 
against  him  for  the  nonfeasance,  unless  it  be  in  special 
cases,  as  in  the  case  of  a  common  carrier,  porter,  ferryman, 
farrier,  or  innkeeper,  who  are  bound,  from  their  situations 
in  life,  to  perform  the  work  tendered  to  them,  or  the  em- 
ployment assumed  by  them. 

A  bailee,  who  acts  gratuitously,  in  a  case  in  which 
neither  his  situation  nor  employment  necessarily  implied 
any  particular  knowledge  or  professional  skill,  is  held  to 
be  responsible  only  for  bad  faith  or  gross  negligence.^ 
Thus  where  a  general  merchant  undertook,  voluntarily, 
and  without  reward,  and  upon  request  to  enter  a  parcel 
of  goods  for  another,  together  with  a  parcel  of  his  own  of 
the  same  sort,  at  the  custom-house,  for  exportation,  and 
he  made  an  entry  under  a  wrong  denomination,  whereby 
both  parcels  were  seized  ;  it  was  held  that  he  was  not 
liable  for  the  loss,  inasmuch  as  he  took  the  same  care  of 
the  goods  of  his  friend  as  of  his  own,  and  had  not  any 
reward  for  his  undertaking;  and  he  was  not  of  a  profes- 
sion or  employment  that  necessarily  implied  skill  in  what 
he  undertook.'^  The  defendant  in  that  case  acted  with 
good  faith,  and  that  was  all  that  could  be  required.  The 
case  would  have  been  different,  if  a  ship  broker,  or  a 
clerk  in  the  custom-house,  had  undertaken  to  enter  the 


s  5  Term  Rep.  143. 

*>  Doorman  V.  Jenkins,  2  Adolph.  4>  Ellis,  2b6.     Beardslee  v.  Richardson^ 
II  Weyidell,  25.     Story  on  Bailment,  sec.  \7i,2dieA\U 
«  Sheills  V.  Blackburne,  1  H.  Blacks.  Rep.  158. 
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goods,  because  their   situation   and   employment 
*572  would  necessarily  imply  *a  competent  degree  of 

knowledge  in  making  such  entries.  So,  if  a  sur- 
geon should  undertake  gratis  to  attend  a  wounded  person, 
and  should  treat  him  improperly,  he  would  be  hable  for 
improper  treatment,  because  his  profession  implied  skill 
in  surgery.  If,  however,  the  business  to  be  transacted 
presupposses  the  exercise  of  a  particular  kind  of  know- 
ledge, and  a  person  accepts  the  office  of  mandatary,  to- 
tally ignorant  of  the  subject,  then  it  has  been  said  that  he 
cannot  excuse  himself  on  the  ground  that  he  discharged 
his  trust  with  fidelity  and  care.  A  lawyer,  who  would 
undertake  to  perform  the  duties  of  a  physician  ;  a  physi- 
cian, who  would  become  an  agent  to  carry  on  a  suit  at 
law ;  a  bricklayer,  who  would  propose  to  repair  a  ship, 
or  a  landsman  to  navigate  a  vessel,  are  cited  as  examples 
to  illustrate  the  distinction.  But  if  the  agent  has  the 
qualifications  necessary  for  the  discharge  of  the  ordinary 
duties  of  the  trust  imposed,  it  is  sufficient  to  exempt  him 
from  responsibility  for  errors  into  which  a  man  of  ordi- 
nary prudence  might  have  fallen.**  It  is  a  little  difficult 
to  reconcile  the  opinions  on  this  point  of  a  gratuitous  un- 
dertaking to  do  some  business  for  another;  but  the  case 
of  Shiells  v.  Blackhurne  contains  the  most  authoritative  de- 
claration of  the  law,  in  favour  of  the  more  limited  re- 
sponsibility of  the  bailee.  There  are.  however,  a  num- 
ber of  instances  in  which  such  a  mandatary  becomes 
liable  for  want  of  due  care  and  attention.*"     Thus,  it  has 


a  Porter,  J.,  in  Percy  v.  Millaudon,  20  Martin's  Louis.  Rep.  77.  Mr.  Jus- 
tice Porter  dissents  from  the  more  severe  doctrines  of  Pothier,  in  his  Traite  du 
Mandat,  n.  48,  on  this  point,  and  he  is  deemed  by  Mr.  Justice  Story,  to  have 
combated  with  entire  success  the  doctrine  of  Pothier. 

*>  The  best  general  test,  says  Mr.  Justice  Story,  {Comm.  on  Bailment,  137,  2d 
edit.,)  is  to  consider  whether  the  mandatary  has  omitted  that  care  which  bailees 
without  hire  or  of  common  prudence,  are  accustomed  to  take  of  property  of  that 
description.  The  cases  put  by  Sir  William  Jones  and  Lord  Stowell,  Jones  on 
Bailment,  62,  the  case  of  Rendsberg,  6  Rob.  R.  142.  155,  and  the  case  of 
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been  held  to  be  an  act  of  negligence  sufficient  to  render 
a  gratuitous  bailee  responsible,  for  him  to  have  turned  a 
horse,  after  dark,  into  a  dangerous  pasture  to  which  he 
was  unaccustomed,  and  by  which  means  the  loss  of  the 
horse  ensued.''     So,  if  a  mandatary  undertalves  specially 
to  do  the  work,  he  may,  like  a  depositary,  be  answerable 
for  casualties  ;  and  if  he  spontaneously  and  officiously 
offers  to  do  the  act,  he  may  be  responsible  beyond 
the  case  of  gross  negligence,  and  be  held  *to  an-  *573 
swer  for  slight  neglect.**     There  is  reason,  however, 
to  believe,  that  this  head  of  mandatum,  in  the  Essay  on 
Bailment,  was  not  examined  with  perfect  accuracy,  and 
especially  when  the  distinguished  author  undertook  to 
prove  from  the  English  law,  what  he  certainly  failed  to 
show,  that  an  action  lay  for  the  nonfeasance  in  promising 
to  do  a  thing  gratuitously,  and  omitting  altogether  to  do 
it.     The  civil  law  did  undoubtedly  contain  such  a  princi- 
ple ;  and  Pothier,  in  his  elaborate  treatise  on  the  contract 
of  mandatum,'^  adopts  the  pov.''erful  reasoning  and  very 
sound  maxims  of  the  civil  law  on  the  subject  of  the  re- 
sponsibility of  the  mandatary .'^     But  the  English  law,  as 
has  been  abundantly  shown  from  the  cases  already  re- 
ferred to,  never  carried  the  hability  of  the  mandatary  to 
the  same  extent.     He  is  bound  to  account  for  the  due 
performance  of  the  trust  he  assumes  upon  the  principles 
already  stated,  and  if  the  bailor  sustains  damages  by  his 
fraud,  or  gross  negligence,  or  misuser,  he  must  answer 
for  the  same.^     On  the  other  hand,  if  the  mandatary  be- 


Tracy  v.  Wood,  decided  before  Mr.  Justice  Story  himself,  3  Mason,  132,  are 
striking  illustrations  of  the  nice  and  difficult  line  of  distinction  between  what  is 
and  what  is  not  sufficient  diligence  in  the  bailee  under  the  circumstances. 

*  Booth  V.  Wilson,  1  Barnw.  ^  Aid.  59. 

"^  Jones  on  Bailment,  41.  48.  94.      Vide  supra,  p.  565. 

•=   Traite  du  Contrat  de  Mandat. 

•1  See  Dig.  17.  tit.  1,  and  Inst.  3.  tit.  27,  and  Code,  4.  tit.  35,  on  the  contract 
of  Mandatum. 

e  Pothier,h.  t.n.&l—GQ. 
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Stows  the  requisite  care  and  diligence,  he  is  justly  enti- 
tled to  indemnity  against  his  necessary  expenses  and 
necessary  incidental  contracts  ;  and  so  if  he  sustains  loss 
and  injury  in  the  execution  of  the  trust,  and  of  which  the 
service  was  the  cause,  the  bailor  ought  to  indemnify  him, 
upon  principles  of  moral  if  not  of  legal  obligation.^ 

III.    Of  commodatum. 

This  is  a  bailment,  or  loan  of  an  article  for  a  certain 
lime,  to  be  used  by  the  borrower  without  paying  for  the 
use.  This  loan  for  use  is  to  be  distinguished  from  a  loan 
for  consumption,  or  the  mutuum  of  the  Roman  law.  The 
latter  was  the  loan  of  corn,  wine,  oil  and  other  things  that 
might  be  valued  by  weight  or  measure,  and  the  property 
was  transferred.  The  value  only  was  to  be  returned  in 
property  of  the  same  kind,  and  the  borrower  was  to  bear 
the  loss  of  them,  even  if  destroyed  by  inevitable  acci- 
dent.'' In  the  case  of  the  commodum,  or  loan  for  use,  as 
a  horse,  carriage,  or  book,  the  same  identical  arti- 
*574  cle  or  thing  is  to  be  returned,  *and  in  as  good  a 
plight  as  it  was  when  it  was  first  delivered,  subject 
however  to  the  deterioration  arising  from  the  ordinary 
and  reasonable  use  of  the  loan,  and  which  deterioration 
the  lender  is  to  bear.*^  The  borrower  has  no  special 
property  in  the  thing  loaned,  though  his  possession  is  suf- 
ficient for  him  to  protect  it  by  an  action  of  trespass 
against  a  wrongdoer.*^  The  Roman  and  the  English  law 
coincide  in  respect  to  the  conclusions  on  this  head.  The 
borrower  cannot  apply  the  thing  borrowed  to  any  other 


a  Pothier,  Contrat  de  Mandat,  No.  68—82.  Story's  Comm.  142—146,  2cl 
edit. 

b  Inst.  3.  15.  Dig.  12.  1.  1.  2.  Id.  44.  7.  1.  2.  Pothier,  Pret  a  Usage,  n. 
10.     Story  on  Bailment,  p.  193,  194,  2d  edit. 

«  Dig.  13. 6.  19  and  23.    Pothier,  Prit  a  Usage,  n.  39.     Story's  Comm.  185. 

^  Burton  v.  Hughes,  2  Bing.  Rep.  173.     Hurd  v.  West,  7  Cowens  Rep.  752, 
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than  the  very  purpose  for  which  it  was  borrowed  ;^  nor 
permit  any  other  person  to  use  the  thing  loaned,  for  such 
a  gratuitous  loan  is  strictly  a  personal  favour ;''  nor  keep 
it  beyond  the  time  limited  ;"  nor  detain  it  as  a  pledge  for 
any  demand  he  may  otherwise  have  against  the  bailor.^ 
If  the  article  perish,  or  be  lost  or  injured  by  theft,  accident 
or  casualties  which  could  not  be  foreseen  and  guarded 
against,  or  by  the  wear  and  tear  of  the  article  in  the  rea- 
sonable use  of  it,  without  any  blame  or  neglect  imputa- 
ble to  the  borrower,  the  owner  must  abide  the  loss.*" 
The  owner  cannot  require  greater  care  on  the  part  of  the 
borrower,  than  he  had  a  right  to  presume  the  borrower 
was  capable  of  bestowing.  If  a  spirited  horse  be  lent  to 
a  raw  youth,  and  the  owner  knew  him  to  be  such,  the  cir- 
cumspection of  an  experienced  rider  cannot  be  required  ; 
and  what  would  be  neglect  in  the  one,  would  not  be  so 
in  the  other/ 

Pothier  says,  that  the  borrower  is  bound  to  bestow 
upon  the  preservation  of  the  thing  borrowed,  not 
merely  ordinary,  *but  the  greatest  care  ;  and  that  *575 
he  is  responsible,  not  merely  for  slight,  but  for  the 
slightest  neglect.  This  was  the  doctrine  of  the  civil 
law.  And  so  the  law  was  also  declared  by  Lord  Holt, 
in  Coggs  V.  Bernard  ;  and  the  reason  is,  that  this  is  a  loan 


a  Dig.  47.  2.  40.  Pothier,  Traite  du  Pret  a  Usage,  No.  20,  21,  22.  Id.  n. 
58.  60.  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.  915.  Wheelock  v. 
Wheelright,  5  Mass.  Rep.  104.     Story's  Comm.  161,  162,  2d  edit. 

t'  Bringloe  v.  Morrice,  1  Mod.  Rep.  210.     Story's  Comm.  161,  2d  edit. 

"  Story's  Comm.  p.  179. 

<•  Code,  4.  23.  4.     Pothier,  Pr^t  a  Usage,  n.  44.  ■* 

«  Inst.  3.  15.  2.  Dig.  13.  6.  20.  Id.  44.  7.  1.  4.  Pothier,  Prgi  a  Usage, 
n.  39.  53.  Bell's  Com.  vol.  i.  p.  255.  Nay's  Maxims,  91.  ch.  43.  Jo7ies  on 
Bailment,  49,  50.  If  the  thing  be  not  returned  on  a  loan  to  use,  the  burden  of 
proof  naturally  and  justly  lies  with  the  borrower  to  account  satisfactorily  for  the 
loss,  or  pay  the  value.  Pothier,  Traiti  du  Pret  a  Usage,  No.  40.  Ibid,  des 
Oblig.  No.  620.  If  the  article,  a  slave  for  insta7ice,  perish  through  neglect  or 
imprudent  conduct,  the  borrower  must  pay  the  value.  Nibbett  v.  White,  7  Louis. 
Rep.  253. 

*'  Jones  on  Bailment,  49,  50.     Pothier,  Traits  du  PrU  a  Usage,  No.  49. 
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The  ordinary  expenses  attendant  on  the  thing  loaned 
gratuitously,  are  borne  by  the  borrower  ;  but  if  the 
*577  expenses  *were  extraordinary,  and  arose  from  the 
inherent  infirmity  of  the  thing,  or  were  requisite  for 
its  preservation,  without  any  neglect  on  the  part  of  the 
borrower,  the  lender  must  bear  them,  and  the  borrower 
has  a  lien  on  the  article  for  his  reimbursement  of  such 
extraordinary  expenses.^ 

I  have  taken  these  explanations  of  the  degrees  of  re- 
sponsibility, in  the  case  of  a  borrower  for  use  without 
reward,  principally  from  Pothier.  In  Coggs  v.  Bernard,^ 
Lord  Ch.  J.  Holt  lays  down  the  same  rules  precisely ; 
and  he  took  them  from  Bracton,  who  borrowed  them  from 
the  civil  law,  the  great  fountain  from  whence  all  the  valu- 
able principles  on  the  subject  of  these  various  kinds  of 
bailments  have  been  extracted.  It  was  reserved,  how- 
ever, for  Pothier  to  methodize,  vindicate,  and  illustrate 
those  principles  by  a  clearness  of  analysis,  and  of  illus- 
tration which  is  admirable  ;  and  to  shed  light  and  lustre, 
by  means  of  his  chaste  style  and  elegant  taste,  upon  this 
branch  of  the  science  of  jurisprudence. 

IV.  Of  pledging. 

This  is  a  bailment  or  delivery  of  goods  by  a  debtor  to 
his  creditor,  to  be  kept  till  the  debt  be  discharged  ;  or,  to 
use  the  more  comprehensive  definition  of  Mr.  Justice 
Story, "=  it  is  a  bailment  of  personal  property,  as  security 
for  some  debt  or  engagement.  All  kinds  of  personal 
property  that  are  vested  and  tangible,  and  also  negotiable 
paper,  may  be  the  subject  of  pledge  ;  and  choses  in  ac- 
tion, resting  on  written  contract,  may  be  assigned  in 


»  Dig.  13.  6. 18.  2.     Pothier,  Traite  du  Prit  a    Usage,  No.   81,  82,  83. 

Story's  Comm.  p.fl79.  186.  187.  2d  edition, 
b  2  Ld.  Raym.  909. 
.«  Story's  Comm.  197, 
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pledge.*  A  pawn  or  pledge  is  the  'pignori  accepUim  of  the 
civil  law  ;  and,  according  to  that  law,  the  possession  of 
the  pledge  {'pignus)  passed  to  the  creditor ;  but  the 
possession  of  the  thing  hypothecated  *{hypotheca)  *578 
did  not.''  The  pawnee  is  bound  to  take  ordinary 
care,  and  is  answerable  only  for  ordinary  neglect ;  for 
the  bailment  is  beneficial  to  both  the  debtor  and  creditor. 
This  is  the  rule  of  civil  law,  and  of  continental  Europe, 
as  well  as  the  rule  of  the  English  law.'=  The  pawnee  is 
secured  in  the  payment  of  his  debt ;  and  the  pawnor  is 
enabled  thereby  to  procure  credit.  Lord  Holt,  in  Coggs 
V.  Bernard,  gives  a  clear  and  excellent  summary  of  the 
English  law  on  this  species  of  bailment.  The  pawnee, 
upon  delivery,  has  a  special  property  in  the  goods  pawned ; 
and  if  they  be  such  as  to  be  injured  by  use,  as  clothes  or 


a  M'Lean  v.  Walker,  10  Johns.  Rep.  471.  Roberts  v.  Wyatt,  2  Taunt. 
Rep.  263.  Jarsis  v.  Rogers,  13  Mass.  Rep.  105.  Story's  Comm.  198,  199, 
2d  edition.  2  BelVs  Comm.  23.  The  assignment  of  shares  in  joint  stock  com- 
panies, such  as  banks  and  railroad  corporations,  by  way  of  pledge  or  security  for 
monies  loaned  or  advances  made,  is  usually  effected  by  delivery  of  the  certificate 
of  the  company  for  the  shares  given  to  the  borrower,  with  a  power  of  attorney  to- 
the  lender  to  make  the  actual  transfer  on  the  books  of  the  company.  The  actual 
transfer  is  frequently  postponed  or  omitted,  but  the  transfer,  or  at  least  notice  to 
the  company  of  the  right,  is  deemed  requisite  to  the  complete  efficacy  of  the  se- 
curity, otherwise  a  transfer  of  the  shares  by  the  borrower  on  the  books  of  the 
company  to  a  bona  fide  purchaser,  &c.,  if  permitted,  might  embarrass,  if  it  did 
not  destroy  the  security,  inasmuch  as  the  original  shareholder  would  appear  on 
the  books  to  be  the  reputed  and  true  owner.  In  England,  the  actual  transfer,  or 
in  lieu  of  it,  formal  notice  to  the  company  by  the  lender,  of  the  assignment  of  the 
sihares  to  him  in  pledge,  is  deemed  reqirisite  under  their  bankrupt  laws,  in  order 
to  divest  the  reputed  ownership  in  the  debtor,  as  against  his  assignees  in  bank- 
ruptcy, in  case  he  should  become  bankrupt  before  any  actual  transfer  was  made. 
This  point  is  well  considered  and  discussed  in  the  Law  Magazine,  London, 
May,  1838,  art.  8,  and  the  numerous  recent  authorities  in  support  of  the  notice 
are  there  referred  to. 

>>  Dig.  13.  7.9.2.  Inst.  4.  6.  7.  See  further,  infra,  vol.  4.  p.  138,  on  the  dis- 
tinction between  a  pledge  and  a  mortgage  of  goods. 

«  Dig.  13.  6.  5.  2.  Ibid.  13.  7.  14.  Heinnec.  Pand.  13.  6.  sec.  117,  118. 
tome  V.  271.  Pothier,  Traite  dti  Contrat  de  Naniissement,  No.  32,  33,  34. 
Bracton,  99,  b.  Lord  Hoh,  in  Coggs  v.  Bernard,  2  Ld.  Raijm.  916.  Story's- 
Comm.  223.     1  BelVs  Comm.  453. 
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linen,  for  instance,  then  the  pawnee  cannot  use  them. 
But  if  they  be  such  as  not  to  be  the  worse  for  use,  as 
jewels,  ear-rings,  or  bracelets,  pawned  to  a  lady,  she  to 
whom  they  are  pawned  may  use  them,  though  the  use  is 
at  her  peril,  because  she  is  at  no  charge  in  keeping  the 
pawn.^  She  will  be  responsible  in  every  event  for  the 
loss  or  damage  which  may  happen  while  she  is  using  the 
jewels.  If  the  pawn  be  of  such  a  nature  as  to  be  a  charge 
upon  the  pawnee,  as  a  horse  or  cow,  he  may,  in  that  case, 
use  the  pawn  in  a  reasonable  manner.  He  ma}'^  ride  the 
horse  moderately,  and  milk  the  cow  regularly,  as  if  he 
were  the  owner  ;  and  if  he  derives  any  profit  from  the 
f  pledge,  he  must  apply  those  profits  towards  his  debt.^ 
The  common  law  requires  the  pawnee,  or  pledgee,  to  ac- 
count for  all  the  income,  increase,  profits  and  advantages 
derived  by  him  from  the  pledge,  in  all  cases  where  such 

an  account  is  within  the  scope  of  the  engagement, 
*579  after  deducting  *his  necessary  charges  and  ex- 

penses.'^  It  is  reasonable  that  these  charges  and 
expenses  should  be  deducted  from  the  profits  of  the 
pledge ;  and  even  extraordinary  expenses,  necessarily 
incurred  by  the  pawnee  for  the  preservation  of  the  pledge, 
and  without  his  default,  ought  to  be  borne  by  the  pledger ; 
and  Pothier**  considers  this  obligation  to  be  implied  in  the 
contract  of  bailment,  and  it  is  the  rule  in  the  French  and 
Louisianian  codes.* 

In  general,  the  law  requires  nothing  extraordinary  of 
the  pawnee,  but  only  that  he  shall  take  ordinary  care  of 


*  This  is  so  said  by  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.  Raym.  917,  and 
repeated  by  Sir  William  Jones ;  but  Mr.  Justice  Story,  in  his  Commentaries,  p. 
221,  222,  doubts  the  right  of  the  pawnee  to  use  the  jewels. 

•>  Mores  v.  Conham,  OwevJs  Rep.  123.  Pothier,  Traite  clu,  Contrat  de 
Nantissement,  No.  23.  35,  36.  Civil  Code  of  Louisiana,  art.  2919.  3135. 
Thompson  v.  Patrick,  4  Watts,  414. 

•^  Story's  Comm.  232. 

^  Pothier,  Traite  du  Contrat  de  Nantissement,  No.  61. 

"  Code  Civil  of  France,  art.  2080.     Code  of  Louisiana,  art.  3139. 
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the  goods ;  and  if  they  should  then  happen  to  be  lost,  he 
may,  notwithstanding,  resort  to  the  pawnor  for  his  debt. 
If,  however,  he  refuses  to  deliver  the  pawn  or  tender  of 
the  debt,  his  special  property  then  ceases,  and  he  be- 
comes a  wrongdoer,  and  will  be  answerable,  at  all  events, 
for  any  loss  or  damage  which  may  afterwards  happen  to 
the  pawn.^  It  is  likewise  admitted  that  the  pawnee  may 
assign  over  the  pawn,  and  the  assignee  would  take  it 
under  all  the  responsibility  of  the  original  pawnee.*' 

If  the  pawn  be  lost  by  casualty,  or  unavoidable  acci- 
dent, or  by  superior  force,  or  perishes  from  intrinsic  de- 
fect or  infirmity,  the  pawnee  is  not  answerable,  if  the 
loss  from  such  causes  be  duly  made  to  appear,  and  no 
act  was  done,  or  omitted  to  be  done,  inconsistent  with  the 
pawnee's  duty  ;  for  he  was  only  bound  to  bestow  ordi- 
nary care  and  diligence. *=  If  the  pawn  be  stolen,  it  would 
be  presumptive  evidence  that  the  pawnee  had  not  used 
ordinary  care,  and  he  ought  to  show,  by  the  circumstances, 
that  he  was  in  no  default.  Sir  William  Jones'*  enters 
into  a  critical  examination  of  the  cases,  to  prove 
that  *the  pawnee  is  responsible,  if  the  pawn  be  *5S0 
stolen  or  taken  from  him  clandestinely,  and  not  if 
it  be  robbed  or  taken  from  him  by  violence.  The  ground 
he  takes  is,  that  the  loss  of  the  pawn  by  theft  is  evidence 
of  ordinary  neglect ;  and  he  vindicates  his  principle 
against  a  contrary  doctrine  of  Lord  Coke,  with  great 
acuteness  and  learning.  Lord  Coke  held,®  that  if  the 
goods  were  delivered  to  one  in  pledge,  and  they  were 
stolen,  he  should  not  be  answerable  for  them  ;  for  he  only 


«  2  Lord  Raym.  916,  917. 

^  Mores  v.  Conham,  Oiuen's  Rep.  123.  Kemp  v.  Westbrook,  1  Vesey,  178. 
Ratcliff  V.  Vance,  2  Const.  Rep.  S.  C.  239.  "Whitaker  v.  Sumner,  20  Pick.  R. 
399.     Story  on  Bailments,  sec.  322, 2(1  edit. 

«  Code,  4.  24.  5.     Pothier,  Traiic  du  Contrat  de  Nantissemeni,  No.  31. 
Story's  Comm.  230. 
,      <*  Essay  on  Bailmeiitj^Z.oO.  60. 60.  63. 

«  Co.Litt.Qd,a.     4  Co.  83,  b. 
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undertook  to  keep  them  as  his  own.  The  opinion  of  Lord 
Holt  would  rather  seem  to  agree  with  that  of  Coke,  as  he 
refers  to  him  on  this  point  without  objection ;  and  he  saj's 
that  if  the  pawnee  uses  true  diligence,  and  the  pawn  be 
lost,  he  is  not  responsible.  Bracton  uses  the  same  lan- 
guage. If  the  pawnee  bestows  an  exact  diligence,  and 
the  pawn  be  lost  by  chance,  he  is  not  responsible  for 
the  loss.^  Bracton  took  all  his  principles  from  the  Ro- 
man law ;  and  Pothier  has  written  a  particular  treatise 
upon  this  identical  species  of  contract.""  He  discusses  the 
question,  what  degree  of  care  a  pawnee  is  bound  to  be- 
stow upon  the  pawn ;  and  as  it  is  a  contract  made  for  the 
reciprocal  benefit  of  the  contracting  parties,  the  creditor 
is  bound  to  bestow  upon  the  preservation  of  the  pledge 
ordinary  care.  He  is  bound,  according  to  the  civil  law, 
to  bestow  that  care  which  a  careful  man  bestows  upon 
his  own  property.  He  is  not  bound  to  bestow  the  ex- 
actest  diligence,  as  in  the  case  of  a  loan  to  use,  which 
is  beneficial  to  the  bailee  only,  nor  is  he  responsible  for 
the  smallest  neglect.  He  is  responsible  for  light,  but 
not  the  lightest  neglect,  de  levi  cul^a,  and  not  de  levissima 
eulpa.'^ 

The  rule  would  appear  to  be,  that  the  pawnee  was 
neither  absolutely  liable,  nor  absolutely  excusable,  if  the 
pledge  be  stolen.  It  would  depend  upon  circumstances, 
whether  he  was  or  was  not  liable.  A  theft  may 
happen  without  even  *a  slight  neglect  on  the  part  *581 
of  the  possessor  of  the  chattel ;  and  I  think  it 
would  be  going  quite  far  enough,  to  hold  that  such  a  loss 
is  prima  facie  evidence  of  neglect,  and  that  it  lays  with 
the  pawnee  to  destroy  the  presumption.  It  is  not  suffi- 
cient, says  Pothier,  that  the  pawnee  allege  that  the  pledge 
is  lost.     He  must  show  how  it  was  lost,  and  that  it  was 


a  Bracton,  99,  b. 

b  Pothier,  Traite  du  Contrat  de  Nantissement. 

I  /6i^.  No.  32. 36. 
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not  in  his  power  to  prevent  it.     This  was  also  the  de- 
cision of  the  civil  law.* 

In  the  case  of  Cortelyou  v.  Lansing,^  it  was  shown,  by 
a  careful  examination  of  the  old  authorities,  to  have  been 
the  ancient  and  settled  English  law,  that  delivery  was 
essential  to  a  pledge,  and  that  the  general  property  did 
not  pass,  as  in  the  case  of  a  mortgage,  but  remained 
with  the  pawnor.  The  pledge  of  movables  without  de- 
livery is  void,  as  against  subsequent  bona  fide  purchasers, 
and  generally  as  against  creditors.*^  The  Roman  law 
allowed  the  creditor,  after  delivery  of  the  pledge,  to  re- 
turn it  to  the  debtor  on  the  footing  of  location:  but  Voet 
and  Bell  very  properly  condemn  the  Roman  rule,  as 
leading  to  fraud  and  the  insecurity  of  property.*^  At 
common  law,  if  the  pledge  was  not  redeemed  by  the  sti- 
pulated time,  it  did  not  then  become  the  absolute  pro- 
perty of  the  pawnee,  but  he  was  obliged  to  have  recourse 
to  process  of  law  to  sell  the  pledge  ;  and  until  that  was 
done,  the  pawnor  was  entitled  to  redeem.^  If  the  pledge 
was  for  an  indefinite  time,  the  creditor  might,  at  any 
time,  call  upon  the  debtor  to  redeem  by  the  same  process 
of  demand.  Where  no  time  was  limited  for  the 
redemption,  the  pawnor  had  his  *own  lifetime  to  *5S2 
redeem,  unless  the  creditor,  in  the  mean  time, 
called  upon  him  to  redeem  ;  and  if  he  died  without  such 


*  Pothier,  Traite  du  Contrat  de  Nantissement,  No.  31.  Mr.  Justice  Story 
{Comm.  224 — 229,)  has  very  fully  and  ably  vindicated  the  doctrine  of  Lord 
Coke  against  that  of  Sir  William  Jones ;  and  he  has  satisfactorily  proved,  that 
theft  per  se  establishes  neither  responsibility  nor  irresponsibility  in  the  baUee. 

^  2  Caines'  Cases  in  Error,  200. 

"  2  BelVs  Com.  25,  5th  edit.     Stores  Com.  201,  202,  2d  edit. 

d  Dig.  20. 1.  37.  Voef,  Com.  ad.  Pand.  20.  1.  12.  2  BelVs  Com.  22.  The 
pledge  may,  however,  as  it  would  seem,  be  delivered  back  to  the  owner  in  a  new 
character,  as  a  special  bailee  or  agent,  and  the  pledgee  will  still  be  entitled  to 
the  pledge,  even  as  against  third  persons.  Macomber  v.  Parker,  14  Pick.  R. 
497.     Story  on  Bailment,  203,  2d  edit. 

^  Glanville,  lib.  10.  ch.  6.  Cortelyou  v.  Lansing,  2  Caines''  Cases  in  Error, 
204,  205. 
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<:all,  the  right  to  redeem  descended  to  his  personal  re- 
presentatives.* The  law  now  is  that  after  the  debt  is 
due,  the  pawnee  may  not  only  proceed  personally  against 
the  pawner  for  his  debt  without  selling  the  pawn,  for  it 
is  only  a  collateral  security,''  but  he  has  the  election  of 
two  remedies  upon  the  pledge  itself.  He  may  file  a  bill 
in  chancery,  and  have  a  judicial  sale  under  a  regular  de- 
cree of  foreclosure  ;  and  this  has  frequently  been  done  in 
the  case  of  stock,  bonds,  plate  and  other  chattels,  pledged 
for  the  payment  of  the  debt.'^  But  the  pawnee  is  not 
bound  to  wait  for  a  sale  under  a  decree  of  foreclosure,  as 
he  is  in  the  case  of  a  mortgage  of  land ;  (though  Lord 
Chancellor  Harcourt  once  held  otherwise ;)  and  he  may 
sell  without  judicial  process,  upon  giving  reasonable  no- 
tice to  the  debtor  to  redeem.  This  was  so  settled  in  the 
cases  of  Tucker  v.  Wilson,^  and  of  LocJcivood  v.  Ewer.^ 
The  notice  to  the  party  in  such  cases  is,  however,  indis- 
pensable. This  was  conceded  in  Tucker  v.  Wilson,  and 
it  has  been  since  so  ruled  in  this  country .'^  The  old  rule 
existing  in  the  time  of  Glanville,  and  which  is  now  the 
rule  on  the  continent  of  Europe  and  in  Scotland,  required 
a  judicial  sentence  to  warrant  the  sale.^     The  Code  Na- 


*  Cortelyou  v.  Lansing,  vb.  sup.  Ratcliffe  v.  Davis,  1  Bulst.  Rep.  29.  Yelv. 
Rep.  178.  Cro.  J.,  244,  S.  C.  Demandray  v.  Metcalf,  Free,  in  Chan.  420. 
Vanderzee  v.  Willis,  3  Bro.  21.  The  pledger  by  the  Roman  law,  might  also 
insist  upon  a  compulsory  sale  by  the  creditor.  Pothier,  Pand.  20.  5.  16.  This 
is  also  the  law  in  Louisiana,  WiUiams  v.  Schooner  St.  Stephens,  14  Martin's 
22.24. 

*>  South  Sea  Company  v.  Duncomb,  Sir.  919.  Elder  v.  Rouse,  15  Wendell, 
218.     Story  on  Bailment,  p,  211,  2d  edit. 

"=  Demandray  v.  Metcalf,  Prec.  in  Chan.  419.  Gilbert'' s  Eq.  Rep.  104. 
Kemp  V.  Westbrook,  1  Fes.,  278.     Vanderzee  v.  Willis,  3  Bro.  21. 

d  1  P.  Wms.  Rep.  261.     1  Bro.  P.  C.  494. 

•  2  Atk.  Rep.  303. 

f  De  Lisle  v.  Priestman,  1  Brovnils  Penn.  Rep.  176. 

g  Glanville,  lib.  10.  ch.  6.  8.  Ruber's  Prtelec.  tome  iii.  1072,  sec,  6.  Pe- 
rezius  in  Cod.,  tome  ii.  p.  63.  sec.  8.  Dcmat,  vol.  i.  p.  362.  sec.  9,  10.  Ersh 
hist.  vol.  ii.  p.  455.  Pothier,  Traite  du  Contrat  de  Naniissement,  No.  24. 
2  BeWs  Com.  22, 5th  edit. 
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poZeo?i*  has  retained  the  same  check,  and  requires  a  judi- 
cial order  for  the  sale  ;  and  the  Code  of  Louisiana}^ 
has  *follo\ved  the  same  regulation.  The  civil  law  *583 
allowed  the  pawnee  to  sell,  in  case  of  default  of 
payment,  and  after  due  notice  on  his  own  authority ;  but 
if  there  was  no  special  agreement,  it  required  a  two 
years'  notice  to  the  debtor,  by  an  order  of  Justinian.*^ 
The  English  and  American  law,  with  the  exception  of 
Louisiana,  agree  in  the  prompt  and  easy  remedy  which 
they  place  in  the  hands  of  the  creditor,  when  the  pawn 
is  not  under  the  control  of  a  special  agreement ;  and  there 
is  not  any  distinction  as  to  the  right  to  sell  between  the 
case  of  a  pledge,  and  of  a  mortgage  of  chattels.''  But 
the  creditor  will  be  held  at  his  peril  to  deal  fairly  and 
justly  with  the  pledge,  both  as  to  the  time  of  the  notice, 
and  the  manner  of  the  sale.  The  law,  especially  in  the 
equity  courts,  is  vigilant  and  jealous  in  its  circumspection 
of  the  conduct  of  trustees.® 

By  the  lex  commissoria  at  Rome,  the  debtor  and  creditor 
might  agree,  that  if  the  debtor  did  not  pay  at  the  day,  the 
pledge  should  become  the  absolute  property  of  the  credi- 
tor. But  a  law  of  Constantino  abolished  this  power,  as 
imjust  and  oppressive,  and  having  a  growing  asperity  in 
practice.^  Every  agreement  preventing  the  right  of  re- 
demption, in  mortgages  of  chattels,  as  of  lands,  would, 
no  doubt,  be  equally  condemned  in  the  English  law.s 


»  Art.  2078. 

b  Art.  313^. 

c  Coie,  8.  34.3.  1.     See,  also,  Pig-.  13.  7.  4.     Pothier,  Pa>t(f.20.  4.  n.  18, 19. 

">  Hart  T.  Ten  Eyck,  2  Johnson's  Ch.  R.  62.  100.  Patchin  v.  Pierce,  12  Wen^ 
dell,  61. 

^  Cortelyou  v.  Lansing,  2  Caines'  Cases  in  Error,  200.  Hart  v.  Ten  Eyck, 
2  Johns.  Ch.  Rep.  62.     See,  also,  infra,  vol.  4.  p.  139,  S.  P. 

f  Code,  8.  35.  3.  Hub.  tome  iii.  1033,  sec.  17.  1  Domat,  362,  sec.  11. 
Pothier,  de  Nantissement,  n.  18. 

g  Cortelyou  v.  Lansing,  2  Caines^  Cases  in  Error,  200.  Garlick  v.  James,. 
n  Johnson' sR.lAQ. 
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The  pledge  covers  not  only  the  debt,  but  the  interest 
upon  it,  and  all  necessary  expenses  that  may  have  at- 
tended the  possession  of  the  pledge  ;  and  the  lien  may, 
by  agreement,  be  created  to  extend  to  cover  subsequent 
advances.  This  has  been  considered  to  be  the  law  in 
respect  to  mortgages  and  judgments  ;^  but  the  power  is 
subject  to  some  qualification,  as  respects  the  rights  of 

third  persons.  Lord  Chancellor  Cowper  gave 
*584  validity   and  operation   to   such  a  *mortgae:e,   as 

against  a  subsequent  mortgagee,  who  had  notice 
of  the  agreement  appearing  on  the  face  of  the  first  mort- 
gage;^ and  in  Connecticut  it  has  been  justly  held,  that 
the  mortgage  must  contain  within  itself  reasonable  notice 
of  the  incumbrances,  by  stating  the  nature  of  those  there- 
after to  arise,  and  the  manner  in  which  they  were  to  be 
created  ;  so  that  collusion  and  fraud  may  be  avoided, 
and  the  extent  of  the  incumbrances  ascertained,  by  the 
exercise  of  ordinary  discretion  and  diligence.^  Though 
there  be  no  express  agreement  that  a  pledge  for  a  debt 
shall  be  held  as  a  security  for  future  loans,  yet  if  circum- 
stances warrant  the  presumption  that  a  further  loan  was 
made  upon  the  credit  of  the  pledge,  a  court  of  equity 
will  not  suffer  the  debtor  to  redeem  the  pledge  without 
payment  of  the  further  loan.'^  If,  however,  there  be  no 
reasonable  ground  for  such  a  presumption,  the  better 
©pinion  is,  that  the  pawnee  will  not  be  allowed  to  retain 


a  United  States  v.  Hooe,  3  Cranch's  Rep.  73.  Shirras  v.  Caig  &  Mitchell, 
7  Ibid.  34.  Hendricks  v.  Robinson,  2  Johns.  Ch.  Rep.  309.  Livingston  v. 
M'Inlay,  16  Johns.  Rep.  165.  Lyle  v.  Ducomb,  5  Binney's  Rep.  585.  See 
infra,  vol.  iv.  p.  175. 

•>  Gordon  v.  Graham,  7  Viner^s  Rep.  52.  E.  pi.  3. 

<=  Peitibone  v.  Griswold,  4  Conn.  Rep.  158.  Stoughton  v.  Pasco,  5  Ibid.  442. 
Crane  v.  Deming,  7  Ibid.  387. 

d  Demandray  v.  Metcalf,  Prec.  in  Chan.  419.  2  Vern.  Rep.  691.  Gilliat 
V.  Lynch,  2  Leigh's  Rep.  493. 
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the  pledge  for  any  other  debt  than  that  for  which  it  was 
made* 

In  Jarvis  v.  Rogers,^  this  question  was  extensively  dis- 
cussed, and  the  weight  of  opinion  would  seem  to  have 
been,  that  the  pawnee  could  not  retain  the  pledge,  inde- 
pendent of  a  special  agreement,  for  any  other  debt  than 
that  for  which  the  chattel  was  specifically  given ;  and 
that  good  faith  would  require  the  restoration  of  it,  without 
deduction  on  account  of  any  cross  demand.  This  I  think 
to  be  the  better  opinion.  It  was,  however,  stated,  in  that 
case,  that  by  the  civil  law  the  pawnee  might  retain  the 
pledge,  not  only  for  the  sum  for  which  the  pledge 
was  taken,  but  for  the  general  *balance  of  accounts,  *585 
unless  there  were  circumstances  to  show  that  the 
parties  did  not  so  intend.'^  If  the  pawnor  has  only  a 
limited  interest  in  the  articles  pawned,  the  pawnee  can- 
not hold  them  against  the  person  entitled  in  remainder, 
after  the  particular  interest  has  expired  f  and  if  a  factor 
pledges  the  goods  of  his  principal,  the  pawnee  cannot  de- 
tain them,  not  even  to  the  extent  of  the  loan.*^  And  if 
there  be  various  claims  upon  the  fund  after  the  pledge 
has  been  duly  sold,  the  party  who  was  in  possession  of 
the  pledge  is  to  be  first  satisfied  his  debt.*^ 


a  Ex  parte  Ockenden,  1  Atk.  Rep.  23G.  .Jones  v.  Smith,  2  Yesey^jr.,  372. 
Vanderzee  v.  Willis,  3  Bro.  21.  But  see  Adams  v.  Claxton,  6  Vesey,  226, 
where  the  authority  of  the  two  last  cases  is  somewhat  disturbed.  Jarvis  v, 
Rogers,  15  Mass.  R.  389.  397.  414.     Story  on  Bailments,  205,  2d  edit. 

•>  lb  Mass.  Rep.  Z^9. 

<=  Code,  8.  27.  Heinec.  Elem.  Jur.  sec.  ord.  pand.  4.  sec.  46,  and  Hub. 
Predec.  lib.  20.  tit.  6.  sec.  1,  were  referred  to  in  support  of  the  doctrine  in  the 
civil  law.  Pothier,  in  his  Traiie.  du  Contrat  de  Nantissemenf,  No.  47,  lays 
down  the  same  rule,  and  it  also  exists  in  the  Scottish  law.  2  Bellas  Com.  22, 5th 
edit. 

d  Hoare  v.  Parker,  2  Term  Rep.  376. 

e  Paterson  v.  Tash,  2  Str.  Rep.  1178.  Daubigny  v.  Duval,  5  Term  Rep, 
604.     M'Combie  v.  Davies,  7  East's  Rep.  5. 

f  Marshall  v.  Bryant,  12  Mass.  R.  321.  This  was  also  the  rule  in  the  civii 
law.     Dig.  50.  17. 128.     Story  on  Bailments,  209,  210,  2d  edit. 
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As  every  bailee  is  in  the  lawful  possession  of  the  sub- 
ject of  the  bailment,  and  may  justly  be  considered,  notr 
withstanding  all  the  nice  criticism  to  the  contrary,  as 
having  a  special  or  qualified  property  in  it  for  the  protec- 
tion of  that  possession  ;  and  as  he  is  responsible  to  the 
bailor  in  a  greater  or  less  degree  for  the  custody  of  it ;  he, 
as  well  as  the  bailor,  may  have  an  action  against  a  third 
person  for  an  injury  to  the  thing  ;  and  he  that  begins  the 
action  has  the  preference  ;  and  a  judgment  obtained  by 
one  of  them  is  a  good  bar  to  the  action  of  the  other.^ 

V.   Oflocatum,  or  luring  for  a  reward. 

This  is  the  fifth  and  last  species  of  bailment  remaining 
to  be  examined.  It  is  a  contract  by  which  the  use  of  a 
thing,  or  labour  or  services  about  it  are  stipulated  to  be 
given  for  a  reasonable  compensation,  express  or  implied.** 
It  includes  the  thing  let,  the  price  or  recompense,  and  a 
valid  contract  between  the  letter  and  hirer.'  This  bail- 
ment or  letting  for  hire  is  of  three  kinds  j  locatio 
*58G  rei,  by  which  the  *hirer,  for  a  compensation,  gains 
the  temporary  use  of  the  thing ;  locatio  operis  faci- 
cndi,  or  letting  out  of  work  and  labour  to  be  done,  or  care 
and  attention  to  be  bestowed  by  the  bailee  on  goods  bailed, 
for  a  recompense  ;  locatio  operi  mercium  vehendarum,  or 
when  goods  are  bailed  to  a  pubhc  carrier  or  private  per- 
son, for  the  purpose  of  being  carried  from  one  place  to 
another  for  a  stipulated  or  implied  reward."^ 


a  Flewellin  v.  Rave,  1  Bulst.  Rep.  68.  Rooth  v.  Wilson,  1  Barnw.  ^  Aid. 
59.  Faulkner  v.  Brown,  13  Wendell,  63.  See  supra,  p.  568,  and  see  Story 
on  Bailments,  p.  74.  191,  192.  205,  2d  edit. 

^  1  BelVs  Com.  255.  451,  5th  edit.     Story  on  Bailments,  p.  251—254. 

•=  Pothier,  Traite  du  Contrat  de  Louage,  No.  6.  Story'' s  Comm.  250.  The 
books  usually  follow  the  civil  law,  and  consider  the  price  as  being  payable  in 
money  ;  but  the  contract  at  common  law  may  be  classed  under  the  head  of  loca- 
tion, or  locatio-conductio  rei,  be  the  recompense  what  it  may.     Ibid.  253. 

■*  Coggs  V.  Bernard,  2  Ld.  Raym.  909.  Jones  on  Bailment,  27.  90.  The 
letter  or  owner  who  lets  out  the  thing  for  hire  is  called  in  the  civil  law  locator  i 
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(1.)  In  the  cases  of  the  locatlo  rci,  or  letting  to  hire, 
the  hirer  gains  a  quahfied  property  in  the  thing  hired, 
and  a  letter  to  hire  an  absolute  property  in  the  price. 
This  is  a  contract  in  daily  use  in  the  common  business 
of  life  ;  and  it  is  very  important  that  the  rules  regulating 
it  should  be  settled  with  clear  and  exact  precision.     The 
letter,  according  to  the  civil  law,  is  bound  not  to  disturb 
the  hirer  in  the  use  of  the  thing  during  the  period  for  which 
it  was  hired,  and  to  keep  the  subject  in  suitable  order 
and  repair,  and  to  pay  for  extraordinary  expenses  neces- 
sarily incurred  upon  it.*     But  the  extent  of  the  obligations 
of  the  letter,  under  the  common  law,  on  the  point  of  re- 
pairs and  expenses,  remains  to  be  defined  and  settled  by 
judicial  decisions.'^     The  hirer  is  bound  to  ordinary  care 
and  diligence,  and  is  answerable  only  for  ordinary  ne- 
glect ;  for  this  species  of  hiring  is  one  of  mutual  benefit. 
He  is  bound  to  use  the  article  with  due  care  and  mode- 
ration, and  not  apply  it  to  any  other  use,  or  detain  it  for 
a  longer  period,  than  that  for  which  it  was  hired.'^     The 
responsibility  of  the  hirer  is  sufficiently  shown  by  Sir  Wil- 
liam Jones,  in  his  subtle  but  perfectly  judicious  criticism 
on  the  cases  in  the  English  and  the  Roman  law.*^     The 
hirer,  says  Pothier,  is  only  held  to  a  common  dili- 
gence,  and  *answerable  only  for  slight  neglect.  *5S7 
He  is  bound  to  bestow  the  same  degree  of  diligence 


and  the  hirer  who  has  the  benefit  of  the  thing  for  a  compensation,  the  co7iducior  ; 
and  the  bailment  or  contract  for  hire  itself,  is  called  locatio  or  locatio-conductio , 
or  in  English  location;  and  this  is  the  language  used  in  the  Scottish  law. 
1  Stair's  Inst.  b.  1.  tit.  15.  sec.  1.  5,  6.  Wood's  Inst,  of  the  Civil  Law,  236. 
Story  on  Bailments,  247—249,  2d  edit. 

»  Pothier,  Traite  du  Contrat  de  Louage,  No.  77.  106,  107.  129, 130.  Civil 
Code  of  Louisiana,  art.  2663,  2664.     1  BelVs  Com.  453,  5th  edit. 

b  Story' sComm.2Q0,2&\. 

«  Pothier,  Traite.  du  Contrat  de  Louage,  189.  Johnson,  J.,  in  De  Tolle- 
mere  v.  Fuller,  1  Const.  Rep.  S.  C.  121.  Wheelock  v.  Wheelwright,  5  Mas^. 
Rep.  104.     Story's  Cowim.  263, 264. 272,273,  2d  edit. 

'^  Essay  on  Bailment,  QQ — 69. 


/ 
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that  all  prudent  men  use  in  keeping  their  own  goods,  and 
to  restore  the  article  in  as  good  condition  as  he  received 
it,  unless  it  be  deteriorated  by  internal  decay  or  by  ex- 
ternal means,  without  his  default ;  and  if  the  article  be 
injured  or  destroyed  without  any  fault  or  neglect  on  the 
part  of  the  person  who  takes  on  hire,  the  loss  falls  upon 
the  owner,  for  the  risk  is  with  him.''  But  if  the  thing 
hired  be  lost  or  damaged  by  the  hirer,  or  by  his  servants 
acting  under  him,  from  the  want  of  ordinary  care  and 
diligence,  he  is  responsible.''  The  bailee,  when  called 
,  upon  for  the  article  deposited,  must  deliver  it,  or  account 
)  for  his  default  by  showing  a  loss  of  it  by  some  violence, 
theft,  or  accident.  When  the  loss  is  shown,  the  proof  of 
negligence  or  want  of  due  care  is  thrown  upon  the  bailor, 
and  the  bailee  is  not  bound  to  prove  affirmatively  that 
he  used  reasonable  care.'^  The  care  must  rise  in  pro- 
portion to  the  demand  for  it ;  and  things  that  may  easily 
be  deteriorated  require  an  increase  of  care  and  dihgence 
in  the  use  of  them.  Negligence  is  a  relative  term  ;  and 
the  value  of  the  article,  and  the  means  of  security  pos- 
sessed by  the  bailee,  are  material  circumstances  in  esti- 
mating the  requisite  care  and  diligence.  That  may  be 
gross  negligence  in  the  case  of  a  parcel  of  articles  of  ex- 
traordinary value,  which,  in  the  case  of  another  parcel, 
would  not  be  so  ;  for  the  temptation  to  theft,  and  the 
necessity  for  care,  are  in  proportion  to  the  value.^     Gaius 


"  Pothier,  Traite.  du  Contrat  de  Louage,  No.  190.  192.  197.  200.  Garside 
-V.  T.  &  M.  Navigation  Company,  4  Term  Rep.  581.  Coopei-  v.  Barton,  3 
Campb.  Rep.  5.  note.  Millon  v.  Salisbury,  13  Johns.  Rep.  211.  Story's  Com. 
268—272.  Salter  v.  Hurst,  5  Miller's  Louis.  Rep.  7.  Reeves  v.  The  Consti- 
tution, Gilpin's  R.  579. 

''  Bray  V.  Mayne,  1  Go?o's  iZe^.  1.  T>eanv.Keate,ZCampb.Rep.A.  Story's 
Comm.  268.     Sinclair  v.  Pearson,  7  N.  H.  Rep.2lQ. 

«  Harris  v.  Packwood,  3  Taunt.  Rep.  264.  Marsh  v.  Home,  5  Barnw.  Si- 
Cress.  322.     7  Cowen's  Rep.  500,  note. 

"^  Batson  v.  Donovan,  4  Barnw.  Sj-  Aid.  21.  Tracy  v.  Wood,  3  Mason's  Rep. 
134,  135.  See  the  cases  put  by  Sir  William  Jones  and  Lord  Stowell,  by  way  of 
illustration  of  the  reason  of  the  distinction  between  different  degrees  of  diligence 
requisite  in  different  cases.     Jones  on  Bailment,  62.     6  Rob.  Adrn.  R.  142.  155. 
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uses  the  word  diligcntissimus,  when  the  rule  is  ap- 
phed  *in  the  Roman  law  to  the  case  of  an  under-  *588 
taking   to  remove  a  column   from   one  place   to 
another.* 

(2.)  The  case  of  locatio  operis  faciendi,  is  where  work 
and  labour,  or  care  and  pains,  are  to  be  bestowed  on  the 
thing  delivered,  for  a  pecuniary  recompense ;  and  the 
workman  for  hire  must  answer  for  ordinary  neglect  of 
the  goods  bailed,  and  apply  a  degree  of  skill  equal  to  his 
undertaking.  Every  man  is  presumed  to  possess  the  or- 
dinary skill  requisite  to  the  due  exercise  of  the  art  or 
trade  which  he  assumes.  SjJOJidet peritiam  artis,  and  Im- 
jjeritia  culpce  annumeraUu'.  If  he  performs  the  work  un- 
skilfully, he  becomes  rsponsible  in  damages.*^  Every 
mechanic  who  takes  any  materials  to  work  up  for  another 
in  the  course  of  his  trade,  as  where  a  tailor  receives  cloth 
to  be  made  into  a  coat,  or  a  jeweller  a  gem  to  be  set  or 
engraved,  is  bound  to  perform  it  in  a  workmanlike  man- 
ner ;  he  must  bestow  ordinary  diligence,  and  that  care 
and  fidelity,  which  every  man  of  common  prudence,  and 
capable  of  governing  a  family,  takes  of  his  own  concerns.'^ 
As  this  contract  is  of  mutual  benefit,  the  bailee  is  not  an- 


*  Dig.  19.  2.  25.  7.  Sir  William  Jones,  in  his  Essay  on  Bailment,  67,  says, 
that  the  superlative  diligentissimus  was  here  improperly  applied,  and  that  it 
would  be  a  case  only  of  ordinary  care.  But  Ferriere,  in  his  Commentaries  tq^on 
the  Institutes,  tome  v.  p.  138,  thinks  otherwise ;  and  that  Gaius  was  speaking  of 
things  that  might  easily  be  deteriorated,  and  would  require  the  most  exact  dili- 
gence for  their  preservation.  The  case  would  depend  upon  circumstances.  Gaius 
was  speaking,  not  of  unhewn  blocks  of  gianite  or  marble,  but  oi columns,  which 
implied,  in  the  midst  of  the  splendid  architecture  of  Rome,  productions  of  great 
labour  and  skill;  and  in  such  a  case, it  would, no  doubt,  require  the  utmost  atten- 
tion to  avoid  injury  to  the  polished  shaft  or  capital ;  and  especially  if  that  capital 
was  finished  in  the  Corinthian  style,  or  surmounted  by  an  entablature,  adorned 
with  all  the  beauty  and  elegance  of  the  Grecian  art. 

*>  BelVs  Com.  vol.  i.  p.  459.  Pothier,  Traite  du  Contrat  de  Louage,  No. 
425,  426. 

<=  Dig.  19.  2.  9.  5.  Pothier,  Ibid.  No.  419.  428.  1  Bell's  Com.  456.  458. 
Duncan  v.  Blundell,  3  Starkie's  R.  6.     Story  on  Bailments,  281,  2d  edit. 
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swerable  for  slight  neglect,  nor  for  a  loss  by  inevitable 
accident  or  irresistible  force,  or  from  the  inherent  defect 
of  the  thing  itself;*  he  is  only  answerable  for  ordinary 

neglect.'' 
*589  *But  though  he  must  exercise  a  care,  dihgence, 
and  skill,  adequate  to  the  business ;  and  if  he  fails 
in  the  ordinary  care  and  skill  which  belong  to  his  under- 
taking, and  the  bailor  sustains  damage,  he  must  answer 
for  that  damage  ;  yet,  if  the  delivery  was  of  a  nature  to 
transfer  the  property,  a  different  result  would  follow.  In 
the  case  of  a  delivery  to  a  goldsmith  of  a  bar  of  silver, 
to  be  made  into  vases,  or  an  ingot  of  gold,  to  be  made 
into  rings,  by  the  civil  law  the  whole  property  passed  to 
the  smith,  and  the  employer  was  merely  entitled  as  a 
creditor  to  have  metal  equally  valuable  returned  in  a  cer- 
tan  shape.*=  If  the  metal  in  that  case  should  be  lost, 
even  by  irresistible  force,  the  smith  as  the  owner  of  it, 
would  be  held  to  bear  the  loss,  and  the  creditor  to  be 
entitled  to  his  vase  or  ring;  though  it  would  be  other- 
wise, if  the  same  metal  was  to  be  returned  in  its  new 
form.*^ 

In  the  case  of  Seymour  v.  Brown,^  a  quantity  of  wheat 
was  sent  to  a  miller  to  be  exchanged  for  flour,  at  the  rate 
of  a  barrel  of  flour  for  every  five  bushels  of  wheat.  The 
miller  mixed  the  wheat  with  the  mass  of  the  wheat  of 
the  same  quality  belonging  to  himself  and  others,  and  be- 
fore the  flour  was  delivered,  the  mill,  with  all  its  contents, 
was  destroyed  by  fire.  It  was  held,  upon  the  question 
who  was  to  bear  the  loss,  that  as  there  was  no  fault  or 


»  Pothier,  Trait6  du  Contrat  de  Louage,  n.  428.     Dig.  19.  2.  13.  5. 

>>  Story  on  Bailment,  p.  282,  283,  284,  2d  edit. 

e  Dig.  19.  2.  31. 

••  Jones  on  Bailment,  78,  79.     Buffum  v.  Merry,  3  Mason's  R.  478. 

=  19  Johns.  Rep.  44.  This  decision  has  been  overruled  in  the  very  analogous 
case  of  Ewing  v.  French,  1  Blackf.  Ind.  Rep.  353,  and  in  Hurd  v.  West,  7 
Cowen,  752. 756,  note,  and  in  Smith  v.  Clark,  21  Wendell,  85. 
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negligence  Imputable  to  the  miller,  he  was  not  responsi- 
ble for  the  loss,  and  that  the  property  was  not  transferred. 
It  was  considered,  that  there  was  no  sale  within  the  in- 
tention of  the  parties.  If  the  same  identical  wheat  was 
to  have  been  returned  in  the  shape  of  flour,  the  decision 
was  correct,  according  to  the  general  principles  of  law 
applicable  to  the  case.  But  as  it  did  not  appear  to  have 
been  understood  that  the  wheat  delivered  was  to 
be  kept  separate,  and  returned  *in  flour,  but  only  *590 
flour  equal  to  wheat  of  such  quantity  and  quality, 
and  as  the  miller  acted  upon  that  understanding,  the  de- 
cision was  not  conformable  to  the  true  and  settled  doc- 
trine. There  was  in  that  case  a  transfer  of  the  property 
in  the  wheat  to  the  miller,  and  he  was  bound,  at  his  own 
risk,  and  at  all  events,  to  have  returned  the  flour. 

There  are  very  embarrassing  questions,  as  has  been 
justly  observed,*  arising  in  cases  v/here  the  labour  be- 
stowed has  not  been  properly  applied,  or  not  according 
to  contract,  or  left  incomplete,  or  where  the  subject  had 
perished  before  it  was  finished.''  Thus,  it  was  held,  in 
Ellis  V.  Hamlcn,'^  that  if  a  person  undertakes  to  build  a 
house  upon  a  specified  plan,  and  with  certain  materials, 
and  he  departs,  without  leave,  from  the  terms  of  the  con- 
tract, he  is  not  entitled  to  any  compensation  for  his  la- 
bour. This  decision  rests  on  the  strict  ground  of  con- 
tract ;  but  the  civil  law  speaks  a  more  benign  language, 
and  gives  the  builder,  acting  in  good  faith,  and  in  cases 
where  the  work  is  united  with  the  property  of  the  em- 
ploy^er,  an  indemnity  to  the  extent  of  the  benefit  con- 


»  Story's  Comm.  287. 

'>  See  supra,  p.  509,  note.  The  Scottish  law  deals  on  this  subject  upon  very 
equitable  grounds,  for  it  balances  the  inconvenience  and  damage  arising  from  the 
imperfect  or  faulty  performance  against  the  benefit  actually  derived  from  the 
work,  and  gives  the  workman  either  a  pro  tanto  compensation,  or  assesses  him 
in  damages,  as  the  difference  in  the  result  may  require.     1  BelVs  Com.  455,  456. 

t  3  Taunt.  Rep.  52. 
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ferred.  This  is  also  the  rule  in  the  Scotch  law.*  If  the 
employer  derives  no  benefit  from  the  work  and  labour  of 
the  mechanic  ;  (as  where  the  whole  subject  matter  of  the 
undertaking  is  destroyed,  by  inevitable  accident,  before 
the  work  is  completed,  and  the  thing  delivered ;)  even 
in  that  case  the  civil  law  gave  to  the  mechanic  a  rateable 
compensation  for  his  labour  and  expenses  bestowed  upon 
the  materials  of  his  employer.  And  Pothier  concludes, 
that  it  is  just  and  equitable  ;  for,  as  fast  as  the  building 
advanced,  it  had  become,  by  accession,  part  of  the  pro- 
perty of  the  owner.**  So,  if  an  article  be  delivered  to  a 
mechanic  to  be  repaired,  or  materials  are  delivered  to  be 
wrought  into  a  new  form  and  shape,  and  the  thing  is  ac- 
cidentally destroyed  before   the  work  is   finished    and 

ready  for  delivery,  without  any  fault  or  negligence 
*591  *on  the  part  of  the  mechanic,  the  entire  loss,  accord- 

ing  to  the  English  law,  falls  upon  the  owner  of  the 
materials ;  for  he  is  bound  to  answer  for  the  work  and 
labour  already  bestowed.  This  is  the  general  rule  of  law, 
though  it  is  liable  to  be  controlled  by  the  custom  of  the 
trade.'^  According  to  the  French  law,  if  the  mechanic 
was  to  furnish  the  materials,  and  the  thing  accidentally 
perished  before  completion  and  delivery,  he  bears  the  loss 
both  of  the  materials  and  of  his  work  ;  but  if  the  mate- 
rials were  furnished  by  the  employer,  and  the  workman 
furnished  only  his  skill  and  labour,  and  the  article  is  de- 
stroyed without  fault,  and  before  it  is  finished,  the  one 
loses  the  materials,  and  the  other  his  labour.*^  The  Civil 
Code  of  Louisiana  follows,  in  this  respect,  the  rule  in  the 


a  1  Bell's  Com.  456. 

^  Dig.  19.  2.  59.     Pothier,  Traitidu  Covirat  deLouage,  No.  433. 

*  Menetone  v.  Athawes,  3  BUrr.  Rep.  1592.     Gillet  v.  Mawmen,  1  Taunt. 
Rep.  137.     Story  on  Bailments,  p.  287, 2d  edit. 

^  Code  Civil,  No.  1788,  1789,  1790.    2  Pardessus,  Droit  Comm.  p.  2.  tit.  7. . 
art.  526. 
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French  code.*  The  reason  of  the  distinction  is,  that,  in 
the  one  case,  the  employer  is  the  owner  of  the  article  or 
subject  with  which  the  labour  is  incorporated  ;  and,  in 
the  other  case,  the  workman  is  the  owner.  The  princi- 
ple is  still  the  same.     Res  perit  domino,^ 

Mr.  Justice  Story*'  subdivides  this  head  of  Locatio  into 

1.  Locatio  operis  faciendi,  or  hire  of  labour  and  services. 

2.  Locatio  custodicB,  or  receiving  goods  on  deposit  for  hire. 
He  includes  under  their  last  head,  agisters  of  cattle, 
warehousemen  and  wharfingers;  and  to  these  may  be 
added,  a  class  of  bailees  known  in  this  country  by  the 
term  of  forwarding  men  or  merchants.  They  are  all  re- 
sponsible for  want  of  good  faith,  and  of  reasonable  care 
and  ordinary  diligence,  and  not  to  any  greater  extent, 
unless  the  business  and  duty  of  carriers  be  attached 

to  their  other  character.*^  *But  innkeepers  form  an  *592 
exception  to  the  general  rule,  and  they  are  held 
responsible  to  as  strict  and  severe  an  extent  as  common 
carriers ;  and  the  principle  was  taken  from  the  Roman 
law,  and  adopted  into  modern  jurisprudence.® 

(3.)  The  responsibility  of  an  innkeeper  forthe  horse  or 
goods  of  his  guest,  whom  he  receives  and  accommodates 
for  hire,  has  been  a  point  of  much  discussion  in  the  books. 


"  Civil  Code  of  Louisiana,  art.  2731.  Seguin  v.  Debon,  3  Martins'  Louis. 
Rep.  6. 

t'  Story  s  Comm.  285. 

«  Ibid.  276. 

<*  Carliff  V.  Danvers,  Peake's  N.  P.  Rep.  114.  Finucane  v.  Small,  1  Esp.N. 
P.  Rep.  315.  Garside  v.  Trent  Navigation  Co.,  4  Term  Rep.  551.  Sidaways 
V.  Todd,  2  Starkie's  N.  P.  Rep.  400.  Piatt  v.  Hibbard,  7  Cowen's  Rep.  497. 
Brown  V.  Denni3on,2  Wendell's  Rep.  593.  Schmidt  v.  Blood,  9  Wendell's  R. 
268.  Streeter  v.  Horlock,  7  Bing.  R.  34.  Roberts  v.  Turner,  12  Johnson's  R. 
232.     Story's  Comm.  289—297,  2d  edit. 

"  Dig.  4.  9.  The  edict  of  the  praetor  included  shipmasters,  innkeepers  and 
stable-keepers  in  the  same  severe  but  wise  and  wholesome  responsibility.  See 
infra,  vol.  iii.  p.  7,  note  a,  where  the  edict  is  specially  noticed.  Mr.  Justice 
Story  has  given  a  general  view  of  the  responsibility  of  innkeepers  in  the  civil  law, 
and  in  the  law  of  those  nations  of  Europe  who  have  adopted  it.  ^tory  on  BaUr 
mewis,  p.  302— 306, 2d  edit. 
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In  general,  he  is  responsible  for  the  acts  of  his  domestics, 
and  for  thefts,  and  is  bound  to  take  all  possible  care  of 
the  goods  and  baggage  of  his  guests  deposited  in  his 
house  or  intrusted  to  the  care  of  his  family  or  servants. 
He  is  said  to  be  chargeable  on  the  ground  of  the  profit 
which  he  receives  for  entertaining  his  guests.*  The  cus- 
tody of  the  goods  of  his  guest  is  part  and  parcel  of  the 
contract  to  feed,  lodge  and  accommodate  the  guest  for  a 
suitable  reward.'^ 

In  Calye's  case,"  it  was  decided  upon  the  authority  of 
the  original  writ  in  the  register,  (and  which  Lord  Coke 
said  was  the  ground  of  the  common  law  on  the  subject,) 
that  if  a  guest  came  to  an  inn,  and  directed  that  his  horse 
be  put  to  pasture,  and  the  horse  was  stolen,  the  innkeeper 
was  not  responsible  in  his  character  of  innkeeper,  for  the 
loss  of  the  horse.  However,  it  was  agreed  in  that  case, 
that  if  the  owner  had  not  directed  that  the  horse  be  put 
to  pasture,  and  the  innkeeper  had  done  it  of  his  own  ac- 
cord, he  would  be  responsible. 

Perhaps  this  rule  might  admit  of  some  limitations  ;  for 
if  the  putting  the  traveller's  horse  to  pasture  in  the  sum- 
mer season,  or  leaving  the  carriage  in  an  open  shed  in 

the  street,  be  the  usual  custom,  as  it  is  in  many 
*593  parts  of  this  *country,  the  consent  or  direction  of 

the  owner  to  that  effect  might  be  fairly  presumed.'' 


»  Morse  v.  Slue,  1  Vent.  Bep.  238.  Lane  v.  Cotton,  12  Mod.  483.  487. 
Towson  V.  Havre-de-Grace  Bank,  6  Harr.  ^  Johns-  47. 

''  Holt,  Ch.  J.,  12  Mod.  Rep.  487.  An  innkeeper  cannot  lawfully  refjjse  to 
receive  ^ests  to  the  extent  of  his  reasonable  accommodations  ;  nor  can  he  im- 
pose unreasonable  terms  upon  them.  Bennett  v.  Mellor,  5  Term  R.  274. 
Thompson  v.  Lacy,  3  5.  c^  Aid.  285.  And  as  a  compensation  for  the  innkeeper's 
responsibility,  the  better  opinion  is  that  he  has  a  lien  on  all  the  goods  of  his 
guest  at  the  inn,  for  all  his  expenses  there.  Story  on  Bailments,  311,  2d  edit. 
Lord  Kenyon  and  Ashhurt,  J.,  in  Kirkman  v.  Shawcross,  6  Term  Rep.  14. 

<=  8  Co.  32. 

^  Story's  Comm.  312.  If  the  traveller  directs  his  horse  to  be  put  into  the 
stable,  and  says  nothing  about  his  gig,  and  it  be  left  in  the  highway  with  other 
carriages,  and  is  stolen,  the  innkeeper  has  been  held  liable,  under  the  implied 
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It  was  laid  clown  in  the  same  case  in  Coke,  that  the 
innkeeper  was  bound  absolutely  to  keep  safe  the  goods  of 
his  guests  deposited  within  the  inn,  and  whether  the 
guest  acquainted  the  innkeeper  that  the  goods  were  there 
or  did  not ;  and  that  he  would  in  every  event  be  bound  to 
pay  for  the  goods  if  stolen,  unless  they  were  stolen  by  a 
servant  or  companion  of  the  guest.  The  responsibility 
of  the  innkeeper  extends  to  all  his  servants  and  domes- 
tics, and  to  all  the  moveable  goods  and  chattels  and 
moneys  of  his  guest  which  are  placed  within  the  inn,  {infra 
hospitium  ;)  but  it  does  not  extend  to  trespasses  commit^ 
ted  upon  the  person  of  the  guest,  nor  does  it  extend  to 
loss  occasioned  by  inevitable  casualty,  or  by  superior 
force,  as  robbery.^  It  is  no  excuse  for  the  innkeeper,  that 
he  was,  at  the  time  the  goods  of  his  guest  were  lost,  sick 
or  insane,  for  he  is  bound  to  provide  careful  servants.** 
In  Bennet  v.  MeUor,'^  the  responsibility  of  innkeepers  was 
laid  down  with  great  strictness,  and  even  with  severity. 
The  plaintiff's  servant  came  to  an  inn  to  deposit  some 
goods  for  a  week.  The  proposal  was  rejected,  and  the 
servant  sat  down  in  the  inn  as  a  guest,  with  the  goods 
placed  behind  him,  and  very  shortly  thereafter  they  were 
stolen.  It  was  held,  that  the  innkeeper  was  liable  for 
the  goods ;  for  the  servant  was  entitled  to  protection 
for  his  goods  during  the  time  he  continued  in  the  inn  as 


promise  to  lake  the  gig  infra  hospitium.  Jones  v.  Tyler,  3  Nevill  4'  Manning's 
Hep.  576.  I  Adolph.  4'  Ellis,  522,  S.  C.  This  was  carrying  the  protection  of 
the  inn  sufEciently  far. 

a  Calye's  case,  ub.  sup.  Morse  v.  Slue,  1  Vent.  R.  190.  238.  Kent  v.  Shu- 
kard,  2  Barnw.  >^'  Adolph.  803.  Story's  Comm.  308,  309.  But  from  the  case 
of  Mason  v.  Thompson,  and  from  the  dictum  of  Bailey,  J.,  in  Richmond  v.  Smith, 
8  B.  Sf  Cress.  9,  it  would  seem  that  innkeepers  were  responsible  like  common 
carriers  for  robbery  and  burglary.  Story  on  Bailments,  309,  2d  edit.  If  a  horse, 
chaise,  and  harness  be  delivered  to  an  innkeeper,  the  payment  for  the  horse  in- 
cludes a  compensation  for  keeping  the  chaise  and  harness,  and  he  is  liable  as 
innkeeper  for  the  loss  of  them.     Mason  v.  Thompson,  9  Pick.  Rep.  280. 

^  Calye's  case,  ub.  sup.     Cross  v.  Andrews,  Cro.  Eliz.  622. 

<^  5  Term  Rep.  273. 
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a  guest.  It  was  not  necessary  that  the  goods  should 
iiave  been  in  the  special  keeping  of  the  innkeeper,  in 
order  to  make  him  liable  ;  if  they  be  in  the  inn, 
*594:  that  is  sufficient  to  charge  him.  *It  is  not  neces- 
sary to  prove  negligence  in  the  innkeeper ;  for  it  is 
his  duty  to  provide  honest  servants,  according  to  the 
confidence  reposed  in  him  by  the  public^  and  he  ought 
to  answer  civilly  for  their  acts,  even  if  they  should  rob 
the  guests  who  sleep  under  his  roof.  An  innkeeper,  like 
a  carrier,  can  only  limit  his  liability  by  express  agree- 
ment or  notice.*  Rigorous  as  this  law  may  seem,  and 
hard  as  it  may  actually  be  in  some  instances,  it  is,  as  Sir 
William  Jones  observes,  founded  on  the  principle  of  pub- 
lic utility,  to  which  all  private  considerations  ought  to 
yield.  Travellers,  who  must  be  numerous  in  a  rich  and 
commercial  country,  are  obliged  to  rely  almost  implicitly 
on  the  good  faith  of  innkeepers  ;  and  it  would  be  almost 
impossible  for  them,  in  any  given  case,  to  make  out  proof 
of  fraud  or  negligence  in  the  landlord.  The  Roman 
preetor  held  innkeepers  responsible  for  the  goods  of  their 
guests,  on  the  same  principle  of  public  utility.  It  was 
necessary,  says  Ulpian,  in  commenting  on  the  edict  of 
the  praetor,  to  confide  largely  in  the  honesty  of  such  men ; 
and  if  they  were  not  held  very  strictly  to  their  duty,  they 
might  yield  to  the  temptation  to  commit  a  breach  of  trust. 
They  were  bound  to  answer  for  all  losses  and  damages 
happening  even  without  their  default,  unless  they  were 
fatal  losses,  occuring  from  vis  major,  or  irresistible  force.'* 
The  responsibility  of  innkeepers,  to  the  full  extent  of 
the  English  law,  has  been  recognized  in  the  courts  of 
justice  in  this  country .•=     Thus,  in  Quinton  v.  Courtneij,^ 


■  Richmond  v.  Smith,  8  Barnw.  <^  Cress.  9. 
^  Di^.  4.  9. 1.3.    Jones  on  Bailment,  95,  96. 
«  Mason  v.  Thompson,  9  Pick.  Rep.  280. 
«  1  Haywood's  N.  C.  Ref.  40. 
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the  innkeeper  was  held  hable  for  money  stolen  out  of  the 
saddle  bags  of  the  guest,  which  he  had  delivered  to  the 
servant  witliout  informing  him,  or  his  master,  that  there 
was  money  in  them.  And  in  Clute  v.  Wiggins,"^ 
the  innkeeper  was  *held  responsible  for  a  theft  of  *595 
bags  of  grain  in  a  loaded  sleigh  of  a  guest,  which 
had  been  placed  for  the  night  in  a  wagon  or  out-house 
appurtenant  to  the  inn,  with  fastened  doors.  The  sleigh 
was  deemed  infra  hospitium,  and  the  innkeeper  liable, 
without  any  negligence  being  proved  against  him. 

Under  so  extended  a  responsibility,  it  becomes  very 
important  that  the  nature  of  inns  and  guests,  and  to 
whom  the  description  applies,  should  be  precisely  un- 
derstood. 

Common  inns  were  declared,  in  Collie's  case,  to  be  in- 
stituted for  passengers  and  wayfaring  men,  and  that  a 
neighbour  who  was  no  traveller,  and  lodged  at  the  inn 
as  a  friend,  at  the  request  of  the  innkeeper,  was  not  a 
guest  whose  goods  would  be  under  special  protection. 
A  house  merely  for  lodging  strangers  for  a  season,  who 
came  to  a  watering  place,  and  furnishing  hay,  and  stable 
room  for  their  horses,  and  selling  beer  to  them,  and  to 
none  else,  has  been  held  not  to  be  a  public  inn.''  It  must 
be  a  house  kept  open  publicly  for  the  lodging  and  enter- 
tainnrftnt  of  travellers  in  general,  for  a  reasonable  com- 
pensation. If  a  person  lets  lodgings  only,  and  upon  a 
previous  contract  with  every  person  who  comes,  and 
does  not  afford  entertainment  for  the  public  at  large  in- 
discriminately, it  is  not  a  common  inn.*^  In  Thompson  v. 
Lacy,^  this  subject  was  fully  discussed  ;  and  it  was  de- 


'>■  14  Johns.  Rep.  175.  Newson  v.  Axon,  1  M' Cord's  Rep.  509,  and  Piper 
V.  Manny,  21  Wendell,  282,  contain  a  recognition  of  the  same  principle. 

^  Parkhurst  v.  Foster,  1  Salk.  Rep.  387.     Carth.  417,  S.  C. 

"=  Entertaining  strangers  occasionally  for  compensation,  does  not  make  a  person 
an  innkeeper.     The  State  v.  Matthews,  2  Dev.  4"  Battle,  424. 

<*  3  Barmo.  cf-  Aid.  283. 
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cided,  that  a  house  of  pubUc  entertainment  in  London, 
where  provisions  and  beds  were  furnished  for  travellers, 
and  all  others  capable  of  paying  a  suitable  compensation 
for  the  same,  was  a  public  inn.  The  owner  was  subject 
to  all  the  liabilities  of  an  innkeeper,  even  though  he  kept 
no  stables,  and  was  not  frequented  by  stage  coaches 
and  wagons  from  the  country ;  and  even  though  the 
guest  did  not  appear  to  have  been  a  traveller,  but  to 
have  previously  resided  in  furnished  lodgings  in  the  city. 

A  lodging  house  keeper  was  one  that  made  a  con- 
*596  tract  with  every  *person  that  came  ;  but  an  inn, 

said  one  of  the  judges  in  that  case,  is  a  house,  the 
owner  of  which  holds  out  that  he  will  receive  all  travel- 
lers and  sojourners  v/ho  are  willing  to  pay  a  price  ade- 
quate to  the  sort  of  entertainment  provided,  and  who  come 
in  a  situation  in  which  they  are  fit  to  be  received.  But 
the  keeper  of  a  mere  coffee-house,  or  private  boarding  or 
lodging  house,  is  not  an  innkeper  in  the  sense  of  the  law.* 
If  a  guest  applies  for  a  room  in  an  inn,  for  a  purpose  of 
business  distinct  from  his  accommodation  as  a  guest,  the 
particular  responsibility  does  not  extend  to  goods  lost  or 
stolen  from  that  room.''  Though  a  landlord  cannot  ex- 
onerate himself  by  merely  handing  over  a  key  to  his 
guest,  yet,  if  the  guest  takes  the  key,  it  will  be  a  question 
of  fact  whether  he  took  it  animo  custodiendi,  so  as  to  ex- 
empt the  landlord. 

In  New-York,  and  throughout  the  Union,  inns  and 
taverns  are  under  statute  regulations,  and  their  definition 
and  character  are  contained  in  the  statute.  Taverns  in 
New- York  are  to  be  licensed  by  the  commissioners  of 
exercise  ;  and  the  license  is  necessary  except  in  cases 


a  Doe  V.  Laming-,  4  Ccmpb.  N.  P.  Rep.  77.  Wathey  v.  M'Dougal,  1  BelVs 
Com.  469. 

^  Burgess  v.  Clements,  4  Maule  <$■  Selw.  306.  Farnworth  v.  Fackwood, 
1  Holfs  N.  P.  209. 
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of  necessity,  and  it  is  deemed  a  personal  trust,  and  can- 
not be  assigned.*  There  are  licenses  merely  to  sell 
strong  and  spirituous  liquors  under  five  gallons,  granted 
to  merchants  and  grocers,  but  they  cannot  be  sold  to  be 
drank  in  the  house  or  store  of  the  seller ;  and  there  are 
otherlicensesto  retail  strong  and  spirituous  liquors  granted 
to  persons  who  Jccep  an  inn  or  tavern.  Those  persons  so 
licensed  are  the  ordinary  innkeepers,  within  the  con- 
templation of  the  statute  law  of  New-York ;  for  the 
statute  declares  *that  no  person  who  has  not  at  the  *597 
time  a  license  to  sell  strong  or  spirituous  liquors,  or 
wines,  to  be  drank  in  his  house,  shall  put  up  any  sign 
indicating  that  he  keeps  a  tavern.'' 


a  Alger  V.  Weston,  14  Jolms.  Rep.  231.    Palmer  v.  Doney,  2  Johns.  Cas.  34G. 

•»  N.  Y.  Revised  Statutes,  vol.  i.  p.  673—682.  Ibid.  661.  sec.  6.  By  the 
statute,  every  keeper  of  a  public  inn  or  tavern,  except  in  the  city  of  New-York, 
is  required  to  keep  at  least  two  spare  beds  for  guests,  well  provided,  and  good 
and  sufficient  stabling,  grain,  hay  or  pasturage,  for  horses  and  other  cattle  belong- 
ing to  travellers.  Every  innholder  or  tavernkeeper,  who  is  licensed  as  such,  is 
also  required  to  put  and  keep  up  a  proper  sign  on  or  a^ljacent  to  the  front  of  his 
house ;  and  every  person  who  erects  or  keeps  up  such  a  sign  without  a  license  to 
sell  spirituous  liquors  by  retail,  or  sells  them  by  retail,  to  be  drank  in  his  house, 
outhouse,  yard,  or  garden,  without  entering  into  recognizance  as  an  innkeeper,  is 
subjected  to  a  penalty  for  every  offence.  If  the  innkeeper  has  not  put  up  a  sign, 
yet,  if  he  keeps  a  tavern,  he  is  still  responsible  at  common  law  as  an  innkeeper. 
Calye's  case,  8  Co.  32.  At  common  law  any  person  might  keep  a  tavern  and 
sell  vinous  liquors  there  without  control,  but  under  the  Enghsh  statute  of  7  Edw. 
VI.,  a  Hcense  to  keep  a  tavern  would  not  authorize  the  retail  of  hquors  v.-ithout 
another  license.  Stevens  v.  Duckworth,  Hard.  R.  338.  The  better  opinion 
would  seem  to  be,  that  under  the  New-York  statute  there  may  lawfully  be  a  pub- 
lic inn  without  an  excise  license,  though  without  the  hcense  no  person  can  put  up 
a  sign  indicating  that  he  keeps  a  tavern ;  and  if  he  has  the  excise  license,  he 
must  be  bound  also  to  keep  an  inn  for  the  accommodation  of  travellers,  in  the 
common  law  sense  of  the  term.  The  excise  license  may  perhaps  be  regarded  as 
a  criterion  to  determine  between  the  common  law  inn,  and  the  statute  inn  and 
tavern  combined.  The  act  of  Michigan  of  1833,  is  essentially  the  same,  for  no 
person,  unless  licensed  to  keep  a  tavern,  can  sell  spirituous  liquors  by  retail, 
under  a  quart.  In  Pennsylvania  a  hcense  to  keep  a  tavern  or  inn  would  seem 
ipso  facto  to  imply  a  license  to  retail  vinous  and  spirituous  liquors,  though  hcen- 
ses  to  sell  liquors  may  be  granted  to  persons  combining  other  business  with  the 
same.  Rurdon's  Dig.  502—507.  By  the  law  of  Ohio,  no  person  is  permitted 
to  keep  a  tavern  without  a  Hcens-e  from  the  court  of  common  pleas  of  the  county. 
Statutes  of  Ohio,  1831.     By  the  act  of  Kentucky  of  1834,  no  tavern  within  any 
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(4.)  The  locatio  operis  mercium  vehendarum,  is  a  contract 
relating  to  the  carriage  of  goods  for  hire  ;  and  this  is  by 
far  the  most  important,  extensive,  and  useful,  of  all  the 
various  contracts  that  belong  to  the  head  of  bailment, 
The  carrier  for  hire  in  a  particular  case,  and  not  exercis- 
ing the  business  of  a  common  carrier,  is  only  answerable 
for  ordinary  neglect,  unless  he  by  express  contract  as- 
sumes the  risk  of  a  common  carrier."  But  if  he  be  a 
COMMON  CARRIER,  he  is  in  the  nature  of  an  insurer,  and 
is  answerable  for  accidents  and  thefts,  and  even  for  a 
loss  by  robbery.  He  is  answerable  for  all  losses  which 
do  not  fall  within  the  excepted  cases  of  the  act  of  God, 
meaning  inevitable  accident,  without  the  intervention  of 


town  or  city,  or  within  one  half  mile  thereof,  can  be  kept  without  license,  even 
though  spirituous  liquors  be  not  retailed.  So,  in  Vermont,  no  person  can  keep 
an  inn  without  a  license  from  the  county  court ;  and  a  license  to  keep  a  victual- 
ling house  will  not  authorize  a  person  to  keep  a  house  for  public  entertainment ; 
and  a  person  may  keep  an  inn  without  selling  spirits  or  wine.  State  v.  Stone, 
6  Vermont  Rey.  295.  In  Connecticut  a  distinction  is  made  by  statute  between 
taverns  and  victualling  houses.  Both  kinds  require  a  license,  but  tavern  keepers 
only  have  a  license  to  retail  spirituous  liquors.  The  victualling  houses  are  called 
also  houses  of  refreshments.  Statictes  of  Connecticut,  1833,  p.  592—595.  In 
North  Carolina,  a  peison  is  indictable  for  retailing  spirituous  liquors  without 
license.  State  v.  Morrison,  3  Dev.  N.  C.  Rep.  299.  Tavernkeepers  and  inn- 
holders  are  generally  used  synonymously ;  and  as  the  local  laws  in  all  the  states 
prohibit  persons  from  retailing  spirituous  liquors,  and  in  Alabama,  by  act  of  1807, 
even  beer  or  cider,  without  a  license,  that  license  ordinarily  becomes  essential  to 
the  character,  and,  in  some  instances,  to  the  lawfiilness  of  a  public  inn  or  tavern. 
Since  the  growth  and  diflusion  of  temperance  societies,  the  restrictions  bylaw  on 
the  retail  of  spirituous  liquors  have  greatly  increased.  In  Massachusetts,  by 
statute  in  1838,  the  retail  of  spintuous  liquors  under  15  gallons  was  wholly  pro- 
hibited. This  statute  prohibition  has  since  been  repealed.  The  interdiction  in 
Mississippi,  was  limited  to  one  gallon,  and  in  most  of  the  states  the  regulation 
on  the  subject  have  become  very  strict.  The  laws  of  the  Old  Plymouth  Colony., 
(edit.  1836,  by  W.  Brigham,  p.  287,)  declared,  that  no  person  licensed  to  keep 
a  public  house  of  entertainment,  should  be  without  good  beer. 

Innkeepers  are  liable  to  an  action  if  they  refuse  to  receive  a  gnest  without  just 
cause.  See  infra,  p.  634.  The  innkeeper  is  even  indictable  for  the  refusal,  if 
he  has  room  in  his  house,  and  the  guest  behaves  properly.  Rex  v.  Ivers,  7  Carr. 
Sr  Payne,  213. 

»  Robinson  v.  Dunmore,  2  Bos.  ^  Pull.  416.  Blind  v.  Dale,  8  Carr.  ^ 
Payne, ^07. 
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man  and  public  enemies.     This  has  been  the  settled  law 
of  England  for  ages  ;  and  the  rule  is  intended  as  a  guard 
against  fraud   and  collusion,  and  it  is  founded  on  the 
same  broad  principles  of  public  policy  and  conve- 
nience *  which  govern  the  case  of  innkeepers.''    This  *598 
principle  of  extraordinary  responsibility  was  taken 
from  the  edict  of  the  praetor  in  the  Roman  law,^  and  it 
has  insinuated  itself  into  the  jurisprudence  of  all  the  ci- 
vilized nations  of  Europe.     But  the  rule  in  the  civil  law 
was  not  carried  to  the  severe  extent  of  the  English  com- 
mon law.     So  in  France,  common  carriers  are  not  liable 
for  losses  resulting  from  superior  force,  as  robbery,  for 
that  comes  within  the  damnum  fatale  of  the  civil  law 
which   exempted  the  carrier  ;<=  and  the  same  rule  has 
been  adopted  in  the   Civil  Code  of  Louisiana^     In  Scot- 
land, loss  by  fire  is  also  considered  as  one  happening  by 
inevitable  accident,  and  for  which  the  carrier  is  not  res- 
sponsible  ;  but  Mr.  Bell   insists,    that  loss  by  robbery 
ought  not  to  be  deemed  an  exception  to  the  responsibility 
of  the  carrier,  and  that  the  many  practical  illustrations 
in  the  English  law  ought  to  be  received  ''as  of  more 
authority  than  hundreds  of  dicta  rescued  from  the  cob- 
webs of  the  civilians."* 

Common  carriers  undertake  generally,  and  for  all 
people  indifferently,  to  convey  goods,  and  deliver  them 
at  a  place  appointed,  for  hire,'"   and  with  or  without  a 


»  Co.  Liu.  89.  a.  Woodleife  v.  Curtis,  1  Rol.  Abr.  2.  E.  pi.  5.  Lord  Holt, 
in  Cogg;3  v.  Bernard,  2  Lord  Raym.  918.  Lee,  Ch.  J.,  in  Dale  v.  Hall,  1  Wils. 
Rep.  281.  Forward  v.  Pittard,  1  Term  Rep.  27.  Proprietors  of  the  Trent 
Navigation  v.  Wood,  3  Esp.  Rep.  127.     Riley  v.  Home,  5  Bing.  Rep.  217. 

b  Dig-.  4.  9.1.     lb.  4.9.3.1. 

c  Code  Civil,  art.  1782. 1784. 1929.  1954. 

^  Art.  2722.  272.5.2939. 

e  1  BelVs  Com.  470.  '        . 

<"  Gisbourn  v.  Hurst,  1  Salh.  Rep.  249.  Brind  v.  Dale,  8  Carr.  4-  Payne., 
207.  In  this  last  case  Lord  Abinger  suggested,  that  a  town  carman,  whose  carts 
ply  for  hire  near  the  wharves,  was  not  a  common  carrier.  See  Story  on  Bailments, 
323,  n.  3, 2d  edit.,  who  strongly,  and  I  think  properiy,  questions  the  solidity  of  this 
distinction. 
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special  agreement  as  to  price.^  They  consist  of  two  dis- 
tinct classes  of  men,  viz. :  inland  carriers  by  land  or 
water,  and  carriers  by  sea;  and  in  the  aggregate  body 
are  included  the  owners  of  stage  wagons  and  coaches, 
and  rail-road  cars,  who  carry  goods  as  well  as  passengers 
for  hire,  wagoners,  teamsters,  cartmen,  porters,  the  mas- 
ters and  owners  of  ships,  vessels,  and  all  watercraft, 
*599  *including  steam  vessels  and  steam  tow-boats,  be- 
longing to  internal,  as  well  as  coasting  and  foreign 
navigation,  lightermen,  barge-owners,  canal-boatmen, 
and  ferrymen.  As  they  hold  themselves  to  the  world  as 
common  carriers  for  a  reasonable  compensation,  they  as- 
sume to  do,  and  are  bound  to  do  what  is  required  of  them 
in  the  course  of  their  employment,  if  they  have  the  re- 
quisite convenience  to  carry,  and  are  offered  a  reasonable 
or  customary  price  ;  and  if  they  refuse  without  some  just 
ground,  they  are  hable  to  an  action.** 

In  Morse  v.  Slue,^  it  was  decided,  in  the  reign  of  Charles 
II.,  by  the  court  of  K.  B.,  upon  great  consideration,  that 
the  master  of  a  vessel  employed  to  carry  goods  beyond 
sea,  in  consideration  of  the  freight,  was  answerable  as  a 
common  carrier.  It  was  admitted  in  that  case,  and  after- 
wards declared  by  Lord  Hardwicke,  in  Boucher  v.  Law- 
son,^  that  the  action  lay  equally  against  masters  and  own- 
ers of  vessels.     The  doctrine  in  those  cases  has  been  re- 


■  Lawrence,  J.,  in  Harris  v.  Packwood,  3  Taunt.  Ref.  264. 

■''  Jackson  v.  Rogers,  2  Show.  Rep.  332.  Lord  Kenyon,  and  Ashhurst,  J,,  in 
Elsee  V.  Gatward,  5  Term  Rep.  143.  Holroyd,  J.,  in  Batson  v.  Donovan, 
4  Bariiw.  4-  Aid.  32.  1  BelVs  Com.  467.  Dwight  v.  Brewster,  1  Pick.  Rep. 
.50.  Jenks  v.  Coleman,  2  Sumner,  221.  Story's  Comm.  on  Bailments,  p.  322, 
323, 2d  edit.  An  action  against  a  common  carrier  upon  the  custom  is  founded 
upon  a  tort,  and  arises  ex  delicto  ;  and  it  is  unnecessary  to  join  as  defendants  all 
the  owners  of  the  vehicle  employed  in  the  conveyance.  Orange  Bank  v.  Brown, 
3  WendelVs  Rep.  158. 

«  1  Vent.  Rep.  190.  238,  2  Lev.  Rep.  G9,  Barclay  v.  Gana,  3  Douglas,. 
.389,  S.  P. 

•^  Cases  temp.  Hardio.  183. 
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cognized  ever  since  ;*  and  it  applies  equally  to  the  car- 
rier of  goods  in  the  coasting  trade  from  port  to  port,''  and 
to  a  bargeman  and  hoyman  upon  a  navigable  river/  The 
cases  are  contradictory  as  to  its  application  to 
wharfingers;  and  the  latter  cases  do  not  *make  the  *600 
application  to  them.*^  They  are  all  liable  in  their 
respective  characters  as  common  carriers,  and  to  the 
whole  extent  of  inland  carriers,  except  so  far  as  they  may 
be  exempted  by  the  exceptions  in  the  contracts  of  the 
charter  party  and  bill  of  lading,  or  by  statute.  They  are 
bound  to  indemnify,  in  cases  in  which  they  are  liable  as 
common  carriers,  according  to  the  value  at  the  place 
where  they  may  have  contracted  to  deliver  the  goods.® 
There  is  no  distinction  between  a  land  and  a  water  car- 
rier ;  and  so  it  was  declared  by  Lord  Mansfield,  and  the 
other  judges  of  the  K.  B.,  in  the  case  of  The  Proprietors 
of  the  Trent  Navigation  v.  Wood;^  and  the  carrier  is  equally 
liable  for  the  acts  of  his  servants  or  agents  and  for  his 
own.     The  maxim  of  respondet  superior  applies.^ 

The  proprietors  of  a  stage  coach  do  not  warrant  the 
-safety  of  passengers  in  the  character  of  common  carriers  ; 


a  See  Goff  V.  Clinkard,  cited  in  1  Wils.  Rep.  282. 

I'  Dale  V.  Hall,  1  Wils.  Rep.  281.  Proprietors  of  the  Trent  Navigation  v. 
Wood,  3  Esp.  Rep.  127. 

«^  Rich  V.  Kneeland,  Cro.  Jac.  330.  Wardell  v.  Mourillyan,  2  Esp.  N.  P.  Cas. 
693.     ElHot  V.  Rossell,  \Q  Johns.  Rep.  1. 

<*  Ross  V.  Johnson,  5  Burr.  Rep.  2825.  Maving  v.  Todd,  1  Starkie's  Rep. 
72,  are  cases  which  countenance  the  idea  that  wharfingers  are  hable  as  common 
carriers,  but  later  authorities  justly  question  this  doctrine,  and  in  Roberts  v.  Tur- 
ner, 12  Johns.  Rep.  232,  Piatt  v.  Hibbard,  7  Cotven's  Rep.  497,  and  Blin  v. 
Mayo,  10  Vermont  R.  60,  it  was  considered  that  wharfingers  were  not  liable  as 
common  carriers,  unless  they  superadd  the  character  of  carrier  to  that  of  wharfin- 
ger ;  they  are,  like  warehousemen,  bound  only  to  ordinary  care. 

'  Watkinson  v.  Laughton,  8  Jo/i?zs.  Rep.  164.  Amory  v.  M'Gregor,  15  Ibid. 
24.  Oakey  v.  Russell,  18  Martiii's  Lo7iis.  Rep.  62.  M'Gregor  v.  Kilgore,  6 
Ohio  R.  358. 

f  3  Esp.  N.  P.  Rep.  127 .     4  Douglas,  287,  S.  C. 

e  Cavenagh  v.  Such,  1  Price's  Exch.  Rep.  328.  Elhs  v.  Turner,  8  Term 
Rep.^'il. 
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and  they  are  not  responsible  for  mere  accidents  to  the 
persons  of  the  passengers,  but  only  for  the  want  of  due 
•care.*  Slight  fault,  unskilfulness,  or  negligence,  either 
as  to  the  competence  of  the  carriage,  or  the  act  of  driving 

it,  may  render  the  owner  responsible  in  damages 
*601  for  an  injury  to  *the  passengers ;  they  are  to  be 

transported  as  safely  as  human  foresight  and  care 
will  permit.''  It  was  held,  also,  by  Lord  Holt,  that  the 
owners  were  not  answerable  as  carriers  for  the  baggage 
of  the  passengers,  unless  a  distinct  price  was  paid  for  the 
baggage ;  and  that  it  was  not  usual  t6  charge  for  bag- 
gage, unless  it  exceeded  a  certain  amount  in  weight  or 
>quantity.'=  But  the  custody  of  the  baggage  is  an  acces- 
sary to  the  principal  contract ;  and  the  modern  doctrine, 
and  the  tendency  of  the  modern  cases  seem  to  be,  to 
place  coach  proprietors,  in  respect  to  baggage,  upon  the 
ordinary  footing  of  common  carriers.*^     Whenever  the 


*  Aslon  V.  Heaven,  2  Esp.  N.  P.  Rep.  533.  Chrisrie  v.  Griggs,  2  Camph. 
Hep.  79.  Crofts  v.  Wateihouse,  3  Bing.  Rep.  321.  In  Boyce  v.  Anderson,  2 
Peters'  U.  S.  Rep.  150,  it  was  decided,  that  the  law  regulating  the  responsibility 
■of  common  carriers  did  not  apply  to  the  case  of  carrying  human  beings,  such  as 
negro  slaves,  unless  the  loss  was  occasioned  by  the  negligence  or  unskilfulness  of 
the  carrier  or  his  agents. 

b  Wordsworth  v.  Willan,  5  Esp.  JV.  P.  Rep.  273.  Mayhew  v.  Boyce,  1 
.^tarkie's  Rep.  423.  Jones  v.  Boyce,  Ibid.  493.  Jackson  v.  Toilet,  2  Ibid. 
37.  Dudley  v.  Smith,  1  Campb.  Rep.  167.  Israel  v.  Clark  &  Clinch,  4  Esp. 
JV.  P.  Rep.  259.  Sharp  v.  Grey,  9  Bing.  Rep.  457.  If  a  carriage  be  upset  and 
a  passenger  injured,  it  is  incumbent  on  the  part  of  the  owner  to  relieve  him- 
self from  damages  to  prove  that  the  driver  was  a  person  of  competent  skill,  of 
good  habits,  and  in  every  respect  qualified  and  suitably  prepared  for  the  business, 
and  that  he  acted  on  the  occasion  with  reasonable  skill,  and  with  the  utmost  pru- 
dence and  caution.  Stokes  V.  Saltonstall,  13  Peters,  181. 

=  Middletonv.  Fowler,  liSfltt.i?e^.  282.  Upshare  v.  Aidee,  Comyns'  Rep.^5. 

<*  Brooke  v.  Pickwick,  4  Bing.  Rep.  218.  1  BelVs  Com.  475.  Story's  Com. 
324,  325.  Hollister  v.  Novvlen,  19  Wendell,  234.  In  the  case  of  the  Orange 
County  Bank  v.  Brown,  9  Wendell's  Rep.  85,  it  was  held,  after  a  very  full  discus- 
sion, that  a  common  carrier,  as  in  the  case  of  the  owner  of  a  steam-boat,  who  car- 
ries passengers  and  their  baggage,  is  responsible  for  the  baggage,  if  lost,  although 
no  distinct  price  be  paid  for  its  transportation.  But  where  the  baggage  consists  of 
an  ordinary  travelling  trunk,  in  which  there  is  a  large  sum  of  money,  exceeding  an 
amount  ordinarily  carried  for  travelling  expenses,  such  money  is  not  considered  as 
included  under  the  term  baggage,  so  as  to  render  the  carrier  responsible  for  it. 
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owner  of  the  coach  becomes  answerable  as  a  carrier  for 
the  safety  of  the  baggage,  he  is  not  discharged  in  conse- 
quence of  any  particular  care  over  his  baggage  which  the 
passenger  may  have  voluntarily  assumed.*  The  respon- 
sibility of  the  proprietors  of  post  coaches  is  now  usually 
so  limited,  by  means  of  special  notice,''  as  probably  to 
render  this  point  quite  unimportant.  The  coach,  or 
steamboat,  or  rail-road  car  proprietor,  is  not  at  liberty  to 
turn  away  passengers,  if  he  has  sufficient  room  and  ac- 
commodation. He  is  bound  to  provide  competent  ve- 
hicles, suitably  and  safely  equipped,  and  with  careful  and 
skilful  persons  to  manage  them.'=  He  is  bound  to  give  all 
reasonable  facilities  for  the  reception  and  comfort 
of  the  passengers,  and  to  use  all  precautions,  *as  *602 
far  as  human  care  and  foresight  will  go,  for  their 
safety  on  the  road.  He  is  answerable  for  the  smallest 
negligence  in  himself  or  his  servants.*^ 

The  books   abound  with   strong   cases   of  recovery 
against  common  carriers,  without  any  fault  on  their  part ; 


*  Chambre,  J.,  in  Robinson  v.  Dunmore,  2  Bos.  4-  Pull.  416. 

b  Clarke  v.  Grey,  6  East's  Rep.  564.  But  in  Hollister  v.  Nowlen,  {ub.  sup.) 
Cole  V.  Goodwin,  19  Wendell,  2oi,  and  Camden  Rail-road  Company  v.  Belknap, 
21  lb.  354,  it  was  held  that  a  carrier  could  not  restrict  his  common  law  liability  by 
a  o'eneral  notice  that  the  baggage  of  passengers  was  at  the  risk  of  the  owners,  even 
though  that  notice  be  brought  home  to  the  knowledge  of  the  owner.  The  restric- 
tion can  only  be  by  express  contract. 

=  Bretherton  v.  Wood,  3  Brod.  4-  Bing.  Rep.  54.  Israel  v.  Clark  &  CHnch,  4 
Esp.  N.  P.  Rep.  259.  Aston  v.  Heaven,  2  Ibid.  533.  Crofts  v.  Waterhouse,  3 
Bing.  Rep.  319.  Christie  v.  Griggs,  2  Campb.  N.  P.  Rep.  79.  Jackson  v. 
Toilet,  2  Starkie's  Rep. '27.  1  BeWs  Com.  462.  Jencks  v.  Coleman,  2  Sumner 
iZ.  221.  224.  Sharp  v.  Grey,  9  Bingham,  457.  Ansell  v.  Waterhouse,  2  Chitty 
R.  1.  Mersiter  v.  Cooper,  4  Esp.  Rep.  260.  1  BeWs  Comm.  462.  Story  on 
Bailments,  375,  2d  edit.  In  the  case  of  Jencks  v.  Coleman,  it  was  held,  that  the 
proprietor  was  not  bound  to  receive  passengers  who  would  not  comply  with  the 
reasonable  regulations  of  the  boat  or  vehicle,  or  were  guilty  of  gross  and  vulgar 
habits  of  conduct,  or  who  were  disorderly,  or  whose  characters  were  unequivocally 
bad,  or  whose  object  was  cleariy  for  hostile  or  injurious  purposes.  Story  on  Bail- 
ments, 375, 2d  edit. 

<*  Aston  v.  Heaven,  2  Esp.N.  P.  Rep.  533.  Christie  v.  Griggs,  2  Campb.  N. 
P.Rep.79.    Story's  Comm.379.     Stokesv.  Saltonstall,  VdPeters'R.  181. 192. 
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and  we  cannot  but  admire  the  steady  and  firm  support 
which  the  English  courts  of  justice  have  uniformly  and 
inflexibly  given  to  the  salutary  rules  of  law  on  this  sub- 
ject, without  bending  to  popular  sympathies,  or  yielding 
to  the  hardships  of  a  particular  case.  ■  In  Morse  v.  Slue,^ 
armed  persons  had  entered  on  board  the  vessel,  in  the 
night  time,  in  the  river  Thames,  under  pretence  of  im- 
pressing seamen,  and  plundered  the  vessel ;  and  in  For- 
ward v.  Pittard,^  the  common  carrier  lost  a  parcel  of  hops 
by  a  fire,  which,  in  the  night,  originated  within  one  hun- 
dred yards  of  the  place  where  he  had  deposited  the  hops, 
and,  raging  with  irresistible  violence,  it  reached  and  de- 
stroyed them.  The  loss  in  both  those  cases  was  by  in- 
evitable misfortune,  without  the  least  shadow  of  neglect 
or  fault  imputable  to  the  carrier  ;  and  yet  Sir  Matthew 
Hale,  in  the  one  case,  and  Lord  Mansfield  in  the  other, 
delivered  the  unanimous  opinion  of  the  K.  B.  in  favour 
of  a  great  principle  of  public  policy,  which  has  proved  to 
be  of  eminent  value  to  the  morals  and  commerce  of  the 
nation,  in  succeeding  generations.  The  rule  makes  the 
common  carrier  in  the  nature  of  an  insurer,  and  answer- 
able for  every  loss  not  to  be  attributed  to  the  act  of  God, 
or  public  enemies.  According  to  Lord  Holt,  it  was  "a 
pohtic  establishment,  contrived  by  the  policy  of  the  law, 
for  the  safety  of  all  persons,  the  necessity  of  whose  affairs 
obliged  them  to  trust  these  sorts  of  persons  ;"  and  it  was 
introduced  to  prevent  the  necessity  of  going  into  circum- 
stances impossible  to  be  unravelled.     The  law  presumed 

against  the  public  carrier,  unless  he  could  show  it 
*603  was  done  *by  public  enemies,  or  such  acts  as  could 

not  happen  by  the  intervention  of  man,  as  lightning 
and  tempests.  If  it  were  not  for  such  a  rule,  the  carrier 
mifht  contrive,  by  means  not  to  be  detected,  to  be  rob- 


Supra,  p.  599.  ''  1  Term  Rep.  27. 
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bed  of  his  goods  in  order  to  share  the  spoil.*  Sheriffs 
and  gaolers,  in  respect  to  debtors  in  custody,  have  been 
placed  under  the  same  responsibility  as  conimon  car- 
riers.^ 

The  common  carrier  is  answerable  for  the  loss  of  a 
box  or  parcel  of  goods,  though  he  be  ignorant  of  the  con- 
tents, or  though  those  contents  be  ever  so  valuable,  un- 
less he  made  a  special  acceptance.'^  But  the  rule  is 
subject  to  a  reasonable  qualification  ;  and  if  the  ovi^ner  be 
guilty  of  any  fraud  or  imposition  in  respect  to  the  carrier, 
as  by  concealing  the  value  or  nature  of  the  article,  or  de- 
ludes him,  by  his  own  carelessness  in  treating  the  parcel 
as  a  thing  of  no  value,  he  cannot  hold  him  liable  for  the 
loss  of  the  goods.  Such  an  imposition  destroys  all  just 
claim  to  indemnity ;  for  it  goes  to  deprive  the  carrier  of 
the  compensation  which  he  is  entitled  to,  in  proportion 
to  the  value  of  the  article  intrusted  to  his  care,  and 
the  consequent  risk  which  he  incurs ;  *and  it  tends  *604 


^  Jones  on  Bailment,  79 — S5.  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld.Raym. 
909,  Barclay  v.  Hygena,  cited  in  1  Term  Rep.  33.  Trent  Navigation  Co.  v. 
Wood,  3  Esp.  N.  P.  Rep.  127.  Hyde  v.  Trent  and  Mersey  Navigation  Co.,  5 
Teryn  Rep.  389. 

"=  Elliott  V.  Duke  of  Norfolk,  4  Term  Rep.  789.  Alseptv.  Eyles,  2  H.  Blacks. 
Rep.  103.  Green  v.  Hem,  2  Penn.  Rep.  by  P.  i^-  W.  167.  Ch.  J.  Gibson,  in 
tkis  last  case,  vindicates  with  great  force  the  stern  policy  of  the  rule  of  the  com- 
mon law,  in  its  application  to  sheriffs  and  gaolers.  The  Code  Napoleon,  and 
the  Civil  Code  of  Louisiana,  have  declared,  in  the  same  words,  that  carriers  and 
watermen  were  subject  to  the  like  obligations  and  duties  as  tavernkeepers,  and  that 
they  were  responsible  for  goods  intrusted  to  them,  against  loss  and  damage  by 
theft  or  otherwise,  unless  they  could  show  that  the  loss  proceeded  from  force 
majeure,  or  uncontrollable  events.  Code  Napoleon,  art.  1929. 1953, 1954.  1782. 
1784.     Civil  Code  of  Louisiana,  art.  2722.  2725. 2910.  2939. 

■:  Titchburne  v.  White,  1  Str.  Rep.  145.  PhiUips  v.  Earle,  8  Pick.  Rep.  182. 
Malpicav.  M'Kown,  1  Miller  s  Louis.  Rep.  248.  The  latter  case  speaks  of  the 
point  as  doubtful ;  but  concludes  it  to  be  the  better  opinion,  that  the  master  would 
be  responsible  for  a  trunk  or  parcel  received  on  board  of  a  vessel,  without  any  in- 
formation of  its  contents,  unless  there  be  a  notice  or  declaration  that  he  was  not  to 
be  responsible. 
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to  lessen  the  vigilance  that  the  carrier  would  otherwise 
bestow.^ 

If  goods  be  destroyed  by  necessity,  as  by  throwing 
them  overboard  from  a  vessel  or  barge,  for  the  preserva- 
tion of  the  vessel  and  crew  in  a  tempest,  the  carrier  is 
not  liable.''  The  responsibility  of  the  common  carrier 
does  not  commence  until  there  has  been  a  complete  de- 
livery to  him  J  and  if,  according  to  the  usage  of  the  busi- 
ness, it  be  a  sufficient  delivery  to  leave  the  goods  on  the 
dock,  by  or  near  the  carrier's  boat,  yet  this  must  be  ac- 
companied with  express  notice  to  the  carrier.''  When 
the  responsibility  has  begun,  it  continues  until  there  has 
been  a  due  dehvery  by  him,  or  he  has  discharged  himself 
of  the  custody  of  the  goods  in  his  character  of  common 
carrier.*^  There  has  been  some  doubt  in  the  books,  as  to 
what  facts  amounted  to  a  delivery,  so  as  to  discharge  the 
common  carrier.  If  it  be  the  business  of  the  carrier  to 
deliver  goods  at  the  house  to  which  they  were  directed, 
he  is  bound  to  do  so,  and  to  give  notice  to  the  consignee.* 
In  Hyde  v.  Trent  and  Mersey  Navigation  Company ^^  it  was 
much  discussed  whether  the  carrier  was  bound  to  de- 
liver to  the  individual  at  his  house,  or  whether  -he  dis- 
charged himself  by  delivery  to  a  porter,  at  the  inn  in  the 
place  of  destination.  The  opinion  of  the  majority  of  the 
court  (though  there  was  no  decision  on  the  point)  was, 
that  the  risk  of  the  carrier  continued  until  a  personal  de- 


«  Gibbon  v.  Paynton,  4  Burr.  Rep.  2298.  Clay  v.  Willan,  2  H.  Blacks.  Rep. 
298.  Batson  v.  Donovan,  4  Barnio.  S(^  Aid.  21.  Phillips  v.  Earle,  8  Pick.  Rep. 
182.     And  see  supra,  601,  note  a. 

^  Mouse's  case,  12  Co.     Smith  v.  Wright,  1  Caines'  Rep.  43. 

•=  Packard  v.  Getman,  6  Cowen's  Rep.  757.  And  see,  also,  Selway  v.  Hol- 
loway,  1  Ld.  Raym.  46.     Cobban  v.  Downe,  5  Esp.  Rep.  41. 

^  Garside  v.  Trent  and  Mersey  Navigation  Co.,  4  Term  Rep.  581.  Hyde  v. 
Trent  and  Mersey  Navigation  Co.,  5  Term  Rep.  389. 

«  Golden  v.  Manning,  2  Wm.  Blacks.  Rep.  916.  3  Wilson,  425.  433.  S.  C. 
Slorr  V.  Crowley,  1  M'Clel.  4-  Young,  129. 

f  5  Term  Rep.  389. 
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livery  at  the  house  or  place  of  deposit  of  the  consignee, 
with  notice.  The  actual  delivery  to  the  proper  person 
is  generally  conceded  to  be  the  duty  of  the  carrier;* 
*and  it  is  settled  that  he  cannot  dispute  the  title  of  *605 
a  party  who  delivers  goods  to  him.''  The  consignee 
may  take  charge  of  the  goods  on  their  passage,  and  be- 
fore they  have  arrived  at  the  extreme  or  ultimate  place 
of  delivery,  and  the  carrier's  risk  will  then  terminate. •= 
In  New-York,  it  was  held,  in  Ostrander  v.  Broion,'^  that 


»  Smith  V.  Home,  8  Taunt.  Rep.  144.  Bodenham  v.  Bennet,  4  Price  s  Exck. 
Rep.  31.  Garnett  v.  Willan,  5  Barnw.  4-  Aid.  53.  Duft'v.  Budd,  3  Bro(L  4- 
Bing.  Rep.  Y77. 

>>  Miles  V.  Cattle,  6  Bing.  Rep.  743. 

<=  Strong  y.  Natally,  4  Bos.  4-  Pull.  IC. 

<•  15  Johns.  Rep.  39.     In  Chickering  v.  Fowler,  4  Pick.  Rep.  371,  it  was  held, 
that  in  the  absence  of  any  special  custom,  a  delivery  at  the  wharf,  which  is  the 
usual  place  of  delivery,  with  notice  to  the  consignee,  is  a  delivoi-y  to  the  consig- 
nee.    The  same  rule  was  declared  in  Cope  v.  Cordova,  1  Ratvle's  Rep.  '203 ; 
and  it  was  grounded  on  the  fact  of  the  general  practice  in  relation  to  goods  com- 
ing from  a  foreign  port.     In  New-York,  in  the  case  of  Fox  v.  Blossom,  {N.  Y. 
Common  Pleas,  October,  1828,)  it  was  proved  upon  the  trial  to  be  the  under- 
standing, that  the  earner's  responsibility  ceased  when  the  goods  were  landed  on 
the  wharf;  but  the  decision  was,  that  the  delivery  was  not  complete  until  the 
goods  were  carefully  separated  and  designated  for  the  consignee.     And  in  the 
case  of  Pacard  v.  Bordier,  decided  in  the  supreme  court  of  Louisiana,  in  the 
winter  of  1831 — 32,  it  was  held,  that  landing  goods  by  the  captain  of  a  vessel  on 
the  levee  at  New-Orleans,  being  the  usual  place  of  unloading,  with  notice  in  the 
newspapers  to  the  consignees,  was  not  sufficient.     The  notice  must  be  brought 
home  to  the  consignee.     So,  a  person  undertook  to  carry  boxes  of  lumber  down 
the  river  to  a  certain  cove,  and  being  refused  a  place  of  deposit  there,  he  depo- 
sited them  near  by,  in  as  safe  a  place  as  could  be  found,  and  left  them,  and  they 
were  afterwards  carried  away  by  the  flood  and  lost,  and  he  w-as  held  responsible. 
The  carrier  did  not  continue  his  care  until  he  had  given  notice  to  the  owner,  and 
until  the  latter  had  a  reasonable  time  to  assume  the  care  of  them,  and  therefore 
he  was  held  liable.     Picket  v.  Downer,  4  Vermont  Rep.  21.     In  the  case  of 
Gibson  v.  Culver,  17  Wendell,  305,  the  duty  of  the  common  carrier  received  a 
full  discussion,  and  it  was  considered  to  be  the  settled  rule,  that  actual  delivery 
of  the  goods  to  the  consignee  was  necessary  in  order  to  discharge  the  carrier, 
unless  it  was  the  course  of  the  business  to  leave  the  goods  at  specified  places,  and 
then  notice  of  the  arrival  and  place  of  deposit,  comes  in  lieu  of  personal  delivery. 
Carriers  by  ships  and  boats  must  stop  at  the  wharf,  and  rail-road  cars  must  re- 
main on  the  track.     Nothing  will  dispense  with  the  necessity  of  the  notice  in- 
stead of  actual  delivery,  but  some  uniform  and  notorious  usage  presumed  to  be 
known  to  the  consignee.     The  necessity  of  deliver)'  of  baggage  to  the  passenger 
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placing  goods  on  the  wharf,  without  notice  to  the  con- 
signee, is  not  a  delivery  to  the  consignee,  so  as  to  dis- 
charge the  carrier,  even  though  there  was  a  usage  to  de- 
liver goods  in  that  manner.  The  carrier  must  not  leave 
or  abandon  the  goods  on  the  wharf,  even  though  there 
be  an  inability  or  refusal  of  the  consignee  to  receive 
them. 

As  carriers  by  water  were  liable  at  common  law  to  the 
same  extent  as  land  carriers,  and  as  their  responsibility 
was  more  extensive,  and  their  risk  greater,  from  the 
facilities  for  the  commission  of  acts  of  fraud  and  violence 
upon  the  water,  it  was  deemed,  in  England,  a  proper 
case  for  legislative  interference  to  a  guarded  and 
*606  limited  extent.  The  statutes  *of  7  Geo.  II.  ch.  15, 
and  26  Geo.  III.  ch.  86,  and  53  Geo.  III.  ch.  159, 
exempted  owners  of  vessels  from  responsibility  as  com- 
mon carriers  for  losses  by  fire ;  and  provided  further, 
that  the  owner  should  not  be  liable  for  the  loss  of  gold> 
silver,  diamonds,  watches,  jewels  or  precious  stones,  by 
robbery  or  embezzlement,  unless  the  shipper  inserted  in 
the  bill  of  lading,  or  otherwise  declared  in  writing  to  the 
master  or  owner  of  the  vessel,  the  nature,  quality,  and 
value  of  the  articles ;  nor  should  he  be  liable  for  embez- 
zlements, or  loss  or  damage  to  the  goods  arising  from 
any  act  or  neglect,  without  his  fault  or  privity,  beyond 
the  value  of  the  ship  and  freight ;  nor  should  part  owners 
in  those  cases  be  liable  beyond  their  respective  shares  in 
the  ship  and  freight.*     Though  we  have  only  in  one  or 


at  the  end  of  his  journey  by  the  common  carrier  before  his  responsibility  can 
cease,  was  strongly  inculcated  by  the  judges  in  the  case  of  Cole  v.  Goodwin,  19 
Wendell,  251. 

»  Wilson  V.  Dickson,  2  Barnw.  ^  Aid.  2.  The  statute  of  53  Geo.  III.,  fiir- 
ther  limited  the  responsibility  of  ship  owners  for  damage  done,  without  their 
faulty  to  other  vessels  or  their  cargoes,  to  the  value  of  the  ship  doing  the  damage 
M  tjje  time  of  the  accident. 
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two  instances  such  statute  provisions  in  this  country,*  yet, 
according  to  the  modern  Enghsh  doctrine,  which  may  be 
apphcable  with  us,  carriers  may  hmit  their  responsibiUty 
by  special  notice  of  the  extent  of  what  they  mean  to  as- 
sume. The  goods  in  that  case  are  understood  to  be  de- 
h'vered  on  the  footing  of  a  special  contract  superseding 
the  strict  rule  of  the  common  law  ;  and  it  is  necessary, 
in  order  to  give  effect  to  the  notice,  that  it  be  previously 
brought  home  to  the  actual  knowledge  of  the  bailee,  and 
be  clear,  explicit  and  consistent.^  The  doctrine  of  the 
carrier's  exemption,  by  means  of  notice,  from  his  extraor- 
dinary responsibility,  is  said  not  to  have  been 
known  until  the  case  of  Forward  *v.  Pittard,  in  *607 
1785  f  and  it  was  finally  recognized  and  settled  : 

by  judicial  decision  in  Nicholson  v.  Willan,^  in  1804' 
The  language  of  the  court  in  Bodenham  v.  Bennett,'^  and 
in  Garnett  v.  Willan^  is,  that  those  notices  were  intro- 


*  In  Massachusetts,  the  responsibiHty  of  owners  was,  by  a  statute  passed  in 
1818,  and  re-enacted  in  the  Revised  Statntes  of  1835,  part  1.  tit.  12.  ch.  32. 
sec.  1  and  2,  limited  to  the  value  of  their  interest  in  the  ship  and  freight,  in  cases 
where  they  were  liable  for  loss  or  damage  occasioned  by  the  acts  of  the  master 
or  mariners.  By  the  statute  of  New-York  of  April  13th,  1820,  ch.  202,  the 
conduct  of  canal  boats  are  under  specific  regulations,  and  freight-boats  are  bound 
to  afford  facilities  to  the  passage  of  packet  or  passenger  boats,  through  the  locks 
and  on  the  canals,  and  the  masters  and  owners  are  held  responsible  in  damages 
for  injuries  resulting  from  any  undue  non-compliance  with  their  duty.  Farnsworth 
V.  Groot,  6  Coiven's  R.  698. 

^  Butler  V.  Heane,  2  Campb.  Rep.  415.  Cobden  v.  Bolton,  Ibid.  108. 
Gouger  v.  .Jolly,  1  Holt's  Rep.  317.  Mayhew  v.  Fames,  3  Barmc.  Sj-  Cress. 
601.  Brooke  v.  Pickwick,  4  Bing.  Rep.  218.  It  is  not  sufficient,  in  order  to 
fix  notice  on  a  party,  that  it  was  inserted  weekly  in  a  newspaper  which  the  party 
took.  Rowley  v.  Home,  3  Bing.  Rep.  1.  The  difficulty  of  giving  the  requisite 
notice,  said  the  K.  B.,  in  Kerr  v.  Willan,  2  Starkie's  Rep.  53,  arises  from  the  at- 
tempt of  the  carrier  to  depart  from  the  old  rule  of  the  common  law.    . 

=  Burrough,  J.,  8  Taunt.  Rep.  146. 

<<  5  EasVs  Rep.  507. 

«  i  Price's  Exch.  Rep.  Zi. 

<■  5  Barmo.  ^  Aid.  53.  Mr.  Bell  strongly  condemns  the  policy  of  restricting 
the  responsibility  of  the  common  carrier  by  means  of  the  notice;  and  he  says  the 
effect  of  notice  ought  legitimately  to  be  confined  to  the  regulation  of  the  conside- 
ration for  risk ;  and  that  the  carrier  ought,  at  all  evgpts,  to  beheld  to  the  ordinary 
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duced  to  protect  the  carrier  only  from  extraordinary 
events,  or  from  that  responsibihty  which  belongs  to  him 
as  an  insurer,  and  not  from  the  consequences  of  the  want 
of  due  and  ordinary  care  and  diligence.  It  has  been 
strenuously  urged  in  some  of  the  cases,  that  there  was 
no  sound  distinction,  as  to  the  responsibility  of  the  com- 
mon carrier  under  the  notice,  between  ordinary  negli- 
gence and  misfeasance  of  him  or  his  servants.  Be  that 
as  it  may,  it  is  perfectly  well  settled,  that  the  carrier,  not- 
withstanding notice  has  been  given  and  brought  home  to 
the  party,  continues  responsible  for  any  loss  or  damage 
resulting  from  gross  neghgence  or  misfeasance  in  him  or 
his  servants  ;  and  the  question  of  responsibility  has  gene- 
rally turned  upon  the  fact  of  gross  negligence.^ 

The  English  judges  have  thought  that  the  doc- 
*60S  trine  of  *exempting  carriers  from  liability  by  notice 
had  been  carried  too  far ;  and  its  introduction  into 
Westminster  Hall  has  been  much  lamented.**  Some  of 
the  late  decisions  in  this  country  show  a  firmness  of 
purpose  not  to  relax  the  strictness  of  the  English  rule.'^ 


diligence  of  the  contract,  anj  responsible  for  the  reasonable  amount  of  loss,  ac- 
cording to  the  appearance  of  the  package  delivered,  if  the  owner  does  not  choose 
to  pay  the  amount  of  the  premium,  unless  he  shows  a  special  agreement,  or  evi- 
dence, not  merely  of  notice,  but  oi  assent  to  that  notice.     1  BeWs  Com.  473 — 475. 

«  Ellis  V.  Turner,  8  Term  Rep.  531.  Beck  v.  Evans,  16  Easfs  Rep.  247. 
Smith  V.  Home,  8  Taunt.  Rep.  144.  Birkett  v.  Willan,  2  Barnw.  <^-  Aid.  356. 
Batson  v.  Donovan,  4  Ibid.  21.  Garnett  v.  Willan,  5  Ibid.  52.  Sleat  v.  Fagg, 
5  Ibid.  342.  Duff  V.  Budd,  3  Brod.  Sf  Bing.  177.  Lowe  v.  Booth,  13  Pnce's 
Exch.  Rep.  329.  Brooke  v.  Pickwick,  4  Bing.  Rep.  213.  12  B.  Moore,  447, 
S.  C.  Carriers,  after  the  notice,  are  not  liable  for  a  robbei-y  by  their  servants,  if 
there  has  been  great  carelessness  on  the  part  of  the  owner,  and  no  gross  negli- 
gence on  their  part.     Bradley  v.  Waterhouse,  1  Dansoii  4'  Lloyd,  1. 

^  See  Smith  v.  Home,  8  Taunt.  Rep.  144. 

"=  In  the  case  of  Barney  v.  Prentiss  &  Cai-ter,  4Harr.  i^  Johns.  317,  it  was  a 
question  raised,  but  left  undecided,  whether  a  common  carrier  can  exonerate 
himself  from  the  responsibility,  as  such,  by  means  of  a  previous  notice ;  but  if  he 
can,  the  notice  should,  at  least,  be  plain,  explicit,  and  free  from  all  ambiguity. 
In  Atwood  v.  The  Reliance  Transportation  Co.,  (Sup.  Court,  Penn.,  1839,)  Ch.  .1. 
Gibson  questions  the  policy  of  the  new  rule,  that  the  carrier  may  lessen  his  com- 
inon  law  responsibility  by  a  special  agreement,  and  it  was  held  that  exceptions  to 
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In  New- York,  the  English  law  on  the  subject  has 
been  fully,  explicitly,  and  repeatedly  recognized  in  its  full 
extent ;  and  equally  in  respect  to  carriers  by  land  and 
water,  and  equally  in  respect  to  foreign  and  inland  navi- 
gation.^ In  Elliott  V.  Rosscll,  the  whole  doctrine  was  ex- 
tensively considered  ;  and  it  was  understood  and  de- 
clared, that  a  common  carrier  warranted  the  safe  delivery 
of  goods,  in  all  but  the  excepted  cases  of  the  act  of  God 
and  public  enemies  ;  and  that  there  was  no  distinction 
between  a  carrier  b}''  land  and  a  carrier  by  water,  and 
whether  the  water  navigation  was  internal  or  foreign, 
except  so  far  as  the  exception  is  extended  to  perils  ■  , 
of  the  sea  by  the  special  terms  of  the  contract  *con-  *609 
tained  in  the  charter  party  or  bill  of  lading.     It 


the  common  law  i-ule  were  to  be  strictly  construed,  and  in  Hollister  v.  Nowlen, 
19  Wendell,  234,  Cole  v.  Goodwin,  lb.  251,  and  Camden  R.  R.  Company 
V.  Belknap,  21  lb.  354,  it  was  decide4  that  stage  coach  proprietors  and  other 
common  carriers,  could  not  restrict  their  common  law  liability  by  a  general  notice 
that  the  baggage  of  passengers  was  at  the  risk  of  the  owners,  even  though  the 
notice  was  brought  home  to  the  knowledge  of  the  owner.  Nothing  short  of  an 
express  contract  or  special  acceptance  as  between  the  proprietor  and  owner 
would  be  sufficient.  Those  two  decisions  contain  very  learned  and  able  discus- 
sions of  the  subject,  and  the  solidity  and  policy  of  the  stern  rule  of  the  common 
law,  are  ably  and  successfully  vindicated.  The  English  statute  (1  Wm.  IV.  ch. 
68,)  made/or  the  more  effectual  protection  of  common  carriers  for  hire,  de-- 
Glares,  that  they  shall  not  be  liable  for  the  loss  of,  or  injury  to  any  property  of  the 
following  description :  that  is  to  say,  of  gold  or  silver  coin,  or  gold  or  silver  in 
a  manufactured  or  unmanufactured  state,  or  any  precious  stones,  jewellery, 
watches,  &c.,  bills,  notes,  writings,  pictures,  plated  articles,  glass,  silks,  furs 
or  lace,  contained  in  any  parcel  to  be  carried  for  hire,  or  to  accompany  a  pas- 
senger in  any  public  conveyance,  where  the  value  exceeds  10^,  unless  delivered 
as  such  with  an  express  formal  declaration  of  the  value,  and  the  carrier  to  be 
entitled  to  an  increased  rate  of  charge,  according  to  previous  notice.  No  pub- 
lic notice  is  to  limit  the  responsibility  of  the  carrier  in  respect  to  other  goods. 
The  exception  in  bills  of  lading  of  goods  on  inland  navigation,  of  "  dangers  of 
the  river  which  are  unavoidable,"  narrows  the  liability  of  the  boat-owner,  and 
exempts  him  from  liability  for  accidents  and  loss  occasioned  by  hidden  obstruc- 
tions newly  placed  in  the  river,  and  which  human  skill  and  foresight  could  not 
discover  and  avoid.     Gordon  v.  Buchanan,  5  Verger's  Teiin.  Rep.7l. 

a  Colt  V.  M'Mechen,  6  Johns.  Rep.  160.  Schicffelin  v.  Harvey,  6  Ibid.  170. 
ElHott  V.  Rossell,  10  Ibid.  I.  Kemp  v.  Coughtry,  11  Ibid.  107.  Allen  v. 
Sewall,  2  Wendell's  Rep.  327.     McArlhur  v.  Sears,  21  lb.  190. 
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was  further  shown,  that  the  marine  law  of  Europe  went 
to  the  same  extent,  as  did  also  the  civil  law,  and  the  law 
of  those  nations  in  Europe  which  have  made  the  civil  law 
the  basis  of  their  municipal  jurisprudence.  The  princi- 
ple appeared  to  be  sound  and  wise,  and  to  have  a  very 
general  reception  among  nations.  The  same  doctrine 
was  again  declared  in  New-York,  in  Allen  v.  Sewall  ;^ 
and  the  owners  of  a  steam-boat,  carrying  light  freight  and 
parcels  for  hire,  were  held  to  be  liable  as  common  car- 
riers. Bank  bills  were  held  to  be  goods,  within  the 
meaning  of  the  law  ;  and  directions  to  the  captain  not  to 
carry  money  did  not  excuse  the  owner,  unless  notice  of 
such  instructions  were  brought  home  to  the  shipper. 
There  is  no  doubt,  also,  that  the  doctrine  of  the  English 
common  law,  which  declares  that  persons  carrying  goods 
for  hire  by  land  or  water,  including  all  kinds  of  internal 
as  well  as  external  navigation,  are  common  carriers,  and 
liable  for  all  losses  happening  otherwise  than  by  inevita- 
ble accident,  prevails  generally  in  these  United  States, 
as  part  of  the  common  law  of  the  land.  The  slightest 
neglect  or  fault,  levissima  culpa,  renders  the  master  of  a 
vessel  liable.'' 


a  2  WendeWs  Rep.  327.  The  case  of  Aymar  v.  Astor  (6  Cowen's  Rep.  266,) 
would  seem  to  have  gone  far  to  unsettle  and  reverse  the  common  law  doctrine  re- 
specting carriers  by  water.  But  if  there  was  not  originally  some  inaccuracy  or 
mistake  in  the  statement  or  report  of  that  case,  it  is  to  be  considered  as  com- 
pletely overruled  by  the  case  of  Allen  v.  Sewall.  This  last  case  was  reversed  by 
the  court  of  errors,  (6  WendelVs  Rep.  335,)  on  the  ground  that  bank  bills  were 
not  goods,  wares,  and  merchandise,  within  the  meaning  of  the  statute  incorpora- 
ting the  Steam-Boat  Company,  whose  agent  the  defendant  was,  and  that  the  car- 
riage of  such  bills  was  not  a  part  of  their  ordinary  business,  and  was  forbidden  by 
instructions  to  the  master.  But  the  general  doctrine  in  the  text  respecting  the 
liability  of  common  carriers  was  not  disturbed.  So,  in  the  case  of  Camden  Com- 
pany v.  Burke,  13  Wendell,  611,  it  was  held  that  steam-boat  and  railroad  compa- 
nies wereliable  for  the  baggage  as  common  carriers;  and  even  notice,  brought  home 
t  the  passengers,  that  all  baggage  to  be  at  the  risk  of  the  owners,  will  not  exempt 
the  owners  from  the  implied  agreement  that  the  vehicle  is  sufficient.  But  they  are 
not  responsible  for  the  passengers,  if  due  care  be  used. 

^  M'Clure    v.  Hammond,  1  Bay's  S.  C.  Rep.  99.      Miles   v.  Johnson,  1 


Lee.  XL.]  OF  PERSONAL  PROPERTY.  (JiQ 

It  has  been  the  settled  law  in  England,  since  the  case  of 
Laney.  Cotton,^  that  the  rule  respecting  common  carriers 
does  not  apply  to  post  masters,  and  there  is  ho  analogy 
between  them.  Ttie  post  office  establishment  is  a  branch 
of  the  public  police,  created  by  statute,  and  the  govern- 
ment have  the  management  and  control  of  the  whole  con- 
cern. The  post  masters  enter  into  no  contract  with  in- 
dividuals, and  receive  no  hire,  like  common  carriers,  in 
proportion  to  the  risk  and  value  of  the  letters  under  their 
charge,  but  only  a  general  compensation  from  government. 
In  the  case  referred  to,  the  post  master  general  was  held 
not  to  be  answerable  for  the  loss  of  exchequer  bills  stolen 
out  of  a  letter  while  in  the  defendant's  office.  The  sub- 
ject was  again  elaborately  discussed  in  Whitfield  v.  Lord 
Le  Despencer,^  and  the  same  doctrine  asserted.  The  post 
master  general  was  held  not  to  be  responsible  for  a  bank 
note  stolen  by  one  of  the  sorters,  out  of  a  letter  in  the 
post  office.  But  a  deputy  post  master,  or  clerk  in  the 
office,  is  still  answerable  in  a  private  suit  for  misconduct 
or  negligence  ;  as,  for  wrongfully  detaining  a  letter  an 


M'Cord's  Rep.  157.  Cohen  v.  Hume,  Ibid.  439.  Smyrl  v.  Niolon,  2  Bailees 
S.  C.  Rep.  421.  Murphy  v.  Staton,  3  Munf.  Rep.  239.  Bell  v.  Reed,  4  Bi;i- 
ney's  Rep.  127.  Moses  v.  Norris,  4  N.  H.  Rep.  304.  Craig  v.  Childress, 
PecVs  Tenn.  Rep.  270.  Gordon  v.  Buchanan,  5  Vergers  Tenn.  Rep.  71. 
Turney  v.  Wilson,  7  lb.  340.  Faulkner  v.  Wright,  1  Rice's  S.  C.  Rep.  107. 
Hennen  v.  Munroe,  11  Martin's  Louis.  Rep.  579.  Smith  v.  Pierce,  1  Miller's 
Louis.  Rep.  349.  Spencers  v.  Daggett,  2  Vermont  Rep.  92.  In  Pennsylvania, 
the  English  law,  as  to  carriers  hy  land,  is  admitted  in  the  full  extent;  but  with 
respect  to  carriers  by  inland  navigation,  the  law  was  considered,  in  Gordon  v. 
Little,  8  Serg.  ^  Ratole,  533,  to  be  unsettled  in  respect  to  its  application  in  that 
state.  The  carrier  on  inland  waters  was  held  to  be  clearly  liable  for  every  acci- 
dent which  skill,  care  and  diligence  could  have  prevented ;  but  beyond  that  point 
it  was  competent  for  the  common  carrier  to  prove  a  usage  different  from  the  com- 
mon law.  In  Harrington  v.  M'Shane,  2  Watt's  Penn.  Rep.  443,  it  was  however 
adjudged,  that  under  the  usage  of  trade  on  the  western  waters,  (the  river  Ohio,) 
the  owners  of  steamboats  carrying  goods  on  freight  were  common  carriers,  and 
liable  as  such  for  all  losses,  except  those  occasioned  by  the  act  of  God,  or  the- 
public  enemy. 

a  1  Ld.  Raym.  646.  ' 

^   Cowp.  Rep.  754. 
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unreasonable  time.*  The  English  law  on  this  subject 
was  admitted,  in  Dunlop  v.  Munroe,^  to  be  the  law  of  the 
United  States ;  and  a  post  master  was  considered  to  be 
liable  in  a  private  action  for  damages  arising  from  mis- 
feasance or  for  negligence,  or  want  of  ordinary  diligence 
in  his  office,  in  not  safely  transmitting  a  letter.*^  Whether 
he  was  liable  himself  for  the  negligence  of  his  clerks  or 

assistants  was  a  point  not  decided  ;  though,  if  he 
*611  were  to  be  deemed  *responsible  in  that  case,  it 

would  only  result  from  his  own  neglect,  in  not  pro- 
perly superintending  the  discharge  of  his  duty  in  his 
office.*^ 

The  general  doctrines  of  agency  and  lien  have  a  ma- 
terial bearing  on  this  subject  of  bailment ;  but  as  they 
are  essentially  connected  with  mercantile  transactions^ 
their  extent  and  importance  will  require  a  separate  dis- 
cussion. 


*  Rowning  v.  Groodchild,  3  Wils,  Rep.  443. 

"»  7  Cranck's  Rep.  24:2. 

"  See,  also,  Schroyer  v.  Lynch,  in  the  supreme  court  of  Pennsylvania-,  cited  m 
Story  on  Bailments,  302,  2d  edit. 

■^  Since  the  first  edition  of  this  work,  my  learned  and  estimable  friend,  Mr. 
Justice  Story,  in  the  discharge  of  his  duties  as  Dane  Professor  of  Law  in  Har- 
vard Uiiiversity,  has  favoured  the  public  with  Commentaries  on  the  Law  of 
Bailments,  with  Illustrations  from  the  Civil  and  the  Foreign  Law ;  and  in 
1840,  he  gave  to  the  public  an  improved  and  enlarged  edition  of  that  work.  I 
■would  strongly  recommend  that  volume  to  the  student,  who  wishes  to  pursue 
more  extensively  than  the  plan  of  the  present  lecture  permitted,  the  refined  dis- 
tinctions and  practical  illustrations  which  accompany  this  branch  of  the  law.  I 
have  availed  myself  of  the  lights  which  that  work  has  afforded,  and  the  confi- 
dence which  it  has  inspired,  while  engaged  in  the  revision  of  my  own  more  brief 
and  imperfect  survey  of  the  subject.  This  excellent  treatise  is  the  most  learned 
and  the  most  complete  of  any  that  we  have  on  the  doctrine  of  bailment.  It  aims 
to  lay  down  all  the  principles  appertaining  to  the  subject,  both  in  the  civil,  the 
foreign,  the  English  and  the  American  law,  with  entire  accuracy ;  and  I  beg 
leave  to  say,  after  a  thorough  examination  of  the  work,  that  in  my  humble  judg- 
ment, it  has  succeeded  to  an  eminent  degree. 


LECTURE  XLL 


OF   PRINCIPAL   AND   AGENT. 


The  law  of  principal  and  agent  is  of  constant  applica- 
tion in  the  commercial  world,  and  the  rights  and  duties 
which  belong  to  that  relation  ought  to  be  accurately,  as 
well  as  universally  understood.  And  while  recommend- 
ing that  title  to  the  attention  of  the  student,  as  well  as  of 
the  practising  lawyer,  I  will  give  a  summary  view  of 
those  general  principles,  which  apply  at  large  to  every 
branch  of  the  subject,  and  more  especially  to  agencies  that 
relate  to  commercial  concerns, 

I.  Agency t  how  constituted. 

Agency  is  founded  upon  a  contract  either  express  or 
implied,  by  which  one  of  the  parties  confides  to  the  other 
the  management  of  some  business,  to  be  transacted  in 
his  name,  or  on  his  account,  and  by  which  the  other  as- 
sumes to  do  the  business,  and  to  render  an  account  of  it. 
The  authority  of  the  agent  may  be  created  by  deed  or 
writing,  or  verbally  without  writing ;  and,  for  the  ordi- 
nary purposes  of  business  and  commerce  the  latter  is  suf- 
ficient.''    Though  the  statute  of  frauds  of  29  Charles  II., 


..  a  Chitty  on  Commercial  Law,  vol.  iii.  p.  104.  Lord  Eldon,  9  Ves.  250. 
Stackpole  V.  Arnold,  11  Mass.  Rep.  27.  'Lorig  v.  CoVoum,  Ibid.  97.  North- 
ampton Bank  v.  Pepoon,  Ibid.  288.  Ewing  v.  Tees,  1  Binney's  Rep.  450. 
Shaw  V.  Nudd,  8  Pick.  Rep.  9.  Turnbull  & Phyfe  v.  Trout,  1  Hall's  N.  Y.  Rep. 
336.     M'Comb  v.  Wright,  4  Johns.  Ch.  Rep,  667. 
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requires,  in  certain  cases,  a  contract  for  the  sale  of  goods 
to  be  in  writing,  and  signed  by  the  party  to  be  charged, 
or  by  his  authorized  agent,  the  authority  to  the  agent  need 
not  be  in  writing.     It  may  be  parol.''    iThe  agency  may 

be  inferred  from  the  relation  of  the  parties,  and  the 
*614  *nature  of  the  employment,  without  proof  of  any 

express  appointment.''     It  is  sufficient  that  there/ 
be  satisfactory  evidence  of  the  fact  that  the  pricipal  em-/ 
ployed  the  agent,  and  that  the  agent  undertook  the  trusti 
The  extent  of  the  authority  of  an  agent  will  sometimes 
be  extended  or  varied  on  the  ground  of  implied  authority, 
according  to  the  pressure  of  circumstances  connected 
with  the  business  with  which  he  is  intrusted.*^     The  sta- 
tute of  frauds  does  not  require  that  the  authority  of  the 
agent  contracting  even  for  the  sale  of  lands  should  be  in 
writing.*^     But  if  an  agent  is  to  convey  or  complete  the   . 
conveyance  of  real  estate,  or  any  interests  in  land,  or  to    i- 
make  livery  of  seisin,  the  appointment  must  be  in  wri- 
ting f  and  where  the  conveyance  or  any  act  is  required  to 
be  by  deed,  the    authority  to  the  attorney  to  execute  it 
must  be  commensurate  in  point  of  solemnity,  and  be  by 
deed  also.^ 


^  Rucker  v.  Cammeyer,  1  Esp.  N.  P.  Rep.  105.  Chitty  on  Contracts,  213, 
Lord  Eldon,  in  Coles  v.  Trecothick,  9  Vesey,  250. 

b  Whitehead  v.  Tuckett,  15  Easfs  Rep.  400.  Hooe  v.  Oxley,  1  Wash.  U.  S. 
Rep.  19.     Long  V.  Colburn,  ub.  stip. 

"  Judson  V.  Sturges,  5  Day's  Rep.  556. 

^  Clinan  v.  Cooke,  1  Sch.  SfLej.  27.  31.  Bany  v.  Lord  Barrymore,  cited  in 
XSch.SfLef.^Z. 

^  The  statute  of  frauds  on  this  point  was  adopted  verbatim  in  the  first  revision 
of  the  laws  of  New-York,  (sess.  10.  ch.  44,)  and  the  provision  was  continued  in 
the  JV.  Y.  Revised  Statutes,  vol.  ii.  p.  134.  sec.  6. 

''  Co.  Litt.  52.  a.  Horsley  v.  Rush,  cited  in  7  Term  Rep.  209.  Cooper  v. 
Rankin,  5  Binneyh  Rep.  613.  Plummer  v.  Russell,  2  Bibb's  Rep.  174.  Sedg- 
wick, J.,  5  Mass,  Rep.  40.  Shamburger  v.  Kennedy,  1  Badg.  Sf  Dev.  Rep.  1. 
Mellen,  Ch.  J.,  in  2  Greejileafs  Rep.  260.  Blood  v.  Goodrich,  9  WendelVs 
Rep.  68.  Delius  v.  Cawthorn,  2  Dev.  N.  C.  Rep.  90.  Toomer,  J.,  Ibid.  153. 
Rogers,  J.,  6  Serg.  ^  Rawle,  331.  Davenport  v.  Sleight,  2  i>ew.  S^  Battle, Z2>\. 
Paley  on  Agency  by  Lloyd,  158 — 160. 
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The  agency  must  be  antecedently  given,  or  be  subse- 
quently adopted  ;  and  in  the  latter  case,  there  must  be 
some  act  of  recognition.     But  an  acquiescence  in  the  as- 
sumed agency  of  another,  when  the  acts  of  the  agent  are 
brought  to  the  knowledge  of  the  principal,  is  equivalent 
to  an  express  authority.     By  permitting  another  to  hold     j 
himself  out  to  the  world  as  his  agent,  the  principal  adopts    / 
his  acts,  and  will  be  held  bound  to  the  person  who  gives  / 
credit  thereafter  to  the  other  in  the  capacity  of  his  agent. 
Thus,  where  a  person  sent  his  servant  to  a  shopkeeper 
for  goods  upon  credit,  and  paid  for  them  afterwards,  and  •■ 
sent  the  same  servant  again  to  the  same  place  for  goods, 
and  with  money  to  pay  for  them,  and  the  servant 
received  the  goods  but  embezzled  *the  cash,  the  *615 
master  v/as  held  answerable  for  the  goods  ;  for  he 
had  given  credit  to  his  servant  by  adopting  his  former 
act."*     So,  where  a  broker  had  usually  signed  policies  of 
insurance  for  another  person,  or  an  agent  was  in  the 
habit  of  drawing  bills  on  another,  the  authority  was  im- 
plied from  the  fact  that  the  principal  had  assumed  and 
ratified  the  acts  ;  and  he  was  held  bound  by  a  repetition 
of  such  acts,  where  there  was  no  proof  of  notice  of  any 
revocation  of  the  power,  or  of  collusion  between  a  third 
party  and  the  agent.""     It  is  the  prior  conduct  of  the  prin- 
cipal that  affords  just  ground  to  infer  a  continuance  of 
the  agency  in  that  particular  business  ;  and  the  rule  is 
founded  on  obvious  principles  of  justice  and  policy.     It 
was  familiar  to  the  Roman  law,*=  and  is  equally  so  in  the 


a  Hazard  v.  Treadwell,  1  Str.  Rep.  506.  Rusby  v.  Scarlett,  5  Esp.  Rep.  76. 
Todd  V.  Robinson,  1  Ri/an  4-  Moody'sRep.  217. 

•>  Neal  V.  Irving,  1  Esp.  Rep.  61.  Hooe  v.  Oxley,  1  Wash.  U.  S.  Rep.  19. 
So,  also,  if  a  confidential  clerk  had  been  accustomed  to  draw  checks  for  his  prin- 
cipal, and  had  occasionally  been  permitted  to  endorse  for  him,  the  jury  would  be 
warranted  to  infer  a  general  authority  to  endorse.  Prescott  v.  Flinn,  9  Bing. 
Rep.  19. 

«  2?jg-.  17.1.6.2.     iJid.  50. 17.60. 
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law  of  modern  Europe,  and  the  jurisprudence  of  this  coun- 
try.^ Emerigon  states  an  interesting  case  within  his  ex- 
perience, of  the  presumption  of  ratification  of  an  act,  from 
omission  in  due  season  to  dissent  from  it.  A  merchant 
of  Palermo  wrote  to  a  house  at  Marseilles,  that  he  had 
shipped  goods  consigned  to  them,  to  be  sold  on  his  ac- 
count. The  ship  being  out  of  time,  the  consignees  at 
Marseilles  caused  the  cargo  to  be  insured  on  account  of 
their  friend  at  Palermo,  and  gave  him  advice  of  it.  He 
received  the  letter,  and  made  no  reply,  and  the  vessel  ar- 
riving safe,  he  refused  to  account  for  the  premium  paid  by 
the  consignees,  under  the  pretence  they  had  insured  with- 
out orders.  But  the  reception  of  the  letter,  and  the  sub- 
sequent silence,   were   deemed  by   the  law   merchant 

equivalent  to  a  ratification  of  the  act.  At  this  day, 
*616  and  *with  us,  the  authority  would  be  implied  from 

the  duty  of  the  consignee,  without  the  aid  of  the 
subsequent  silence,  provided  the  previous  course  of  deal- 
ing between  the  parties  had  been  such  as  to  warrant  the 
expectation.'^  The  ground  taken  at  Marseilles  was  un- 
doubtedly sufEcicnt ;  and  it  is  a  very  clear  and  salutary 
rule  in  relation  to  agencies,  that  where  the  principal,  with 
knowledge  of  all  the  facts,  adopts  or  acquiesces  in  the 
acts  done  under  an  assumed  agency,  he  cannot  be  heard 
afterwards  to  impeach  them,  under  the  pretence  that 
they  were  done  without  authority,  or  even  contrary  to  in- 
structions. Omnis  ratihabitio  mandato  cequiparatur.  When 
the  principal  is  informed  of  what  has  been  done,  he  must 
dissent,  and  give  notice  of  it  in  a  reasonable  time  ;  and 
if  he  does  not,  his  assent  and  ratification  will  be  pre- 


*  Emerigon  Traite  des  Assurances,  tome  i.  p.  144.  Nickson  v.  Brohan, 
10  Mod.  Rep.  109.  Williams  v.  Mitchell,  17  Mass.  Rep.  98.  Bryan  v.  Jack- 
son, 4  Conn.  Rep.  288. 

*•  Buller,  J.,  in  Wallace  v.  Tellfeir,  2  Term  Rep.  188.  n.  Smith  v.  Lascelles, 
Ibid. 
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sumed.*  Semper  qui  non  prohibet  pro  se  intervenirc,  man- 
dare  creditur, — Procurator  qui  recepit  lit  eras  mandati,  et 
statim  11071  contradixit,  videtur  acceptare  mandatum. 

The  Roman  law  would  oblige  a  person  to  indemnify 
an  assumed  agent,  acting  without  authority,  and  without 
any  assent  or  acquiescence  given  to  the  act,  provided  it 
was  an  act  necessary  and  useful  at  its  commencement.'' 
But  the  English  law  has  never  gone  to  that  extent ;  and, 
therefore,  if  A.  owes  a  debt  to  B.,  and  C.  chooses  to  pay 
it  without  authority,  the  law  will  not  raise  a  pro- 
mise in  A.  to  indemnify  *C. ;  for  if  that  were  so,  it  *617 
would  be  in  the  power  of  C.  to  make  A.  his  debtor 
nolens  volens.'^  If  there  be  any  relation  between  the  par- 
ties, a  payment  without  authority  may  be  binding  on  the 
person  for  whose  use  it  was  made,  if  it  be  made  under 
the  pressure  of  a  situation  in  which  one  party  was  in- 
volved by  the  other's  breach  of  faith.  A  surety,  from  his 
relation  to  the  principal  debtor,  has  an  interest,  and  a 
right  to  see  that  the  debt  be  paid  ;  and  if  he  pays  to  re- 
lieve himself,  it  is  money  paid  to  and  for  the  use  of  the 
other.*^     So,  in  the  case  mentioned  by  Lord  Kenyon,® 


«  Dig.  14.  6. 16.  Dig.  46.  3.  12.  4.  Dig.  50. 17.  60.  Towle  v.  Stevenson, 
1  Johns.  Cas.  110.  Cairns  &  Lord  v.  Bleecker,  12  Johns.  Rep.  300.  Erick  v. 
Johnson,  6  Mass  Rep.  193.  Frothingham  v.  Haley,  3  Ibid.  70.  Clement  v, 
Jones,  12  Ibid.  60.  Shaw  v.  Nudd,  8  Pick.  Rep.  9.  Merlin,  Questions  de 
Droit,  vol.  i.  p.  482.  Verbo,  CoTwpte  Courant,  sec.  1.  Pitts  v.  Shubert,  11 
Louis-  22.286.     Flovv-er  v.  Jones,  7  Martin,  N.  S.  143. 

^  Dig.  3.  5.  45.  Ibid-  3.  5.  10.  1.  The  negotiorum  gestio,  according  to 
the  civilians,  is  a  species  of  spontaneous  factory,  or  an  interference  by  one  in  the 
affairs  of  another,  in  his  absence,  from  benevolence  or  friendship,  and  without 
authority.  The  negotiorum  gestor  acquires  no  right  of  property  by  means  of 
the  interference,  and  he  is  strictly  bound,  not  only  to  good  faith,  but  to  ordinary 
care  and  diligence ;  and  in  some  cases  he  is  held  responsible  for  the  slightest 
neglect.  Jones  on  Bailment,  37.  1  BelVs  Com.  269.  Pothier,  App.  du  Quasi. 
Contrat  Negotiorum  Gestor,  No.  208, 209,  210.  Pothier,  Contrat  de  Mandat, 
n.  200—212.  Nelson  v.  Macintosh,  1  Starkie's  Rep.  237.  Louisiana  Civil 
Code,  art.  2274, 2275.    Lord  Ellenborough,  in  Drake  v.  Shorter,  4  Esp.  R.  165. 

=  Lord  Kenyon,  8  Ttrm  Rep.  310.     Story,  J.,  5  Mason's  Rep.  400. 

d  Exall  V.  Partiidge,  8  Term  Rep.  303. 

«  Ibid.  614. 
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from  Rollers  Abridgment^  where  a  party  met  to  dine  at  a 
tavern,  and  all  except  one  went  away  after  dinner  without 
paying  their  quota  of  the  tavern  bill,  and  the  one  remain- 
ing paid  the  whole  bill ;  he  was  held  entitled  to  recover 
from  the  others  their  aliquot  proportions.  The  recovery 
must  have  been  upon  the  principle,  that  as  a  special  as- 
sociation, they  stood  in  the  light  of  sureties  for  each  other, 
and  each  was  under  an  obhgation  to  see  that  the  bill  was 
paid. 

II.  Of  the  power  and  duty  of  agents. 

An  agent  who  is  intrusted  with  general  powers,  must 
exercise  a  sound  discretion,  and  he  has  all  the  implied 
powers  which  are  within  the  scope  of  the  employment. 
A  power  to  settle  an  account,  implies  the  right  to  allow 
payments  already  made.  If  he  be  an  empowered  agent 
in  a  particular  transaction,  he  is  not  bound  to  go  on  and 
do  all  other  things  connected  with,  or  arising  out  of  the 
case  ;  for  the  principal  is  presumed  to  have  his  attention 
awakened  to  every  thing  not  within  the  specific 
*618  charge.*  If  his  powers  *are  special,  and  limited, 
he  must  strictly  follow  them  ;  but  whether  there  be 
a  special  authority  to  do  a  particular  act,  or  a  general 
authority  to  do  all  acts  in  a  particular  business,  each  case 
includes  the  usual  and  appropriate  means  to  accomplish 
the  end.^ 

If  A.  authorizes  B.  to  buy  an  estate  for  him  at  50  dol^ 
lars  per  acre,  and  he  gives  51  dollars  an  acre,  A.  is  not 
bound  to  pay  that  price  ;  but  the  better  opinion  is,  that  if 
B.  offers  to  pay  the  excess  out  of  his  own  pocket,  A.  is 


»  Dubreuil  v.  Rouzan,  13  Martinis  Louis.  Rep.  158.  Hodge  v.  Durnford, 
Ibid.  100.  But  the  negotiorum  gestor  of  the  civil  law,  who  interferes  where 
the  interest  of  his  principal  does  not  positively  require  it,  must  do  every  thing 
necessarily  dependent  on  the  business  he  commences,  though  not  within  the  order 
or  knowledge  of  the  person  for  whom  it  is  transacted. 

*»  Paley  on  Agency  by  Lloyd,  p.  197—200.     Story  on  Agency,  p.  70.  77. 


Lee.  XLL]        OF  PERSONAL  PROrERTY.  61S 

then  bound  to  take  the  estate.     This  case  is  stated  in  the 
civil  law,  and  the  most  equitable  conclusion  among  the 
civilians  is,  that  A.  is  bound  to  take  the  estate  at  the 
price    he  prescribed.     Majori  summcc  minor  inest.^     So, 
where  an  agent  was  directed  to  cause  a  ship  to  be  insured 
at  a  premium  not  exceed' ng  three  per  cent.,  and  the 
ao-ent,  not  being    ble  to  effect  insurance  at  that  premium, 
gave  three  and  a  quarter  per  cent. ;  the  assured  refused 
to  reimburse  any  part  of  the  premium,  under  the  pretence 
that  his  correspondent  had  exceeded  his  orders  ;  but  the 
French   admiralty  decreed,  that  he  should  refund  the 
three  per  cent. ;  and  Vahn  thinks  they  might  have  gone 
further,  and  made  him  pay  the  quarter  per  cent,  ex  bono 
et  cBquo  ;  because,  he  says,  it  is  permitted,  in  the  usage 
of  trade,  for  factors  to  go  a  little  beyond  their  orders, 
when  they  are  not  very  precise  and  absolute.''    The  decree 
was  undoubtedly  correct,  and  the  injustice  of  the  defence 
disturbed  in  some  degree  the  usually  accurate  and  se- 
vere judgment  of  Valin. 

If  the  agent  executes  the  commission  of  his  principal 
in  part  only,  as  if  he  be  directed  to  purchase  fifty  shares 
of  bank  stock,  and  he  purahases  thirty  only,  or  if  he  be 
directed  to  cause  2000  dollars  to  be  insured  on  a  particu- 
lar ship,  and  he  effects  an  insurance  for  1000  dollars,  and 
no  more,  it  then  becomes  a  question,  whether  the  princi- 
pal be  bound  to  take  the  stock,  or  pay  the  premium. 
The  principal  may  perhaps  be  bound  to  the  extent 
of  the  execution  of  *the  commission  in  these  cases,  *619 
though  it  has  not  been  executed  to  the  utmost  extent ; 
and  this  seems  to  have  been  the  conclusion  of  the  civil 


a  Inst.  3.  27.  8.     Ferriere,  sur  Inst.h.  t.     Pothier,  Traite  du  Contrat  de 
ilfawda^,  No.  94.  96. 

b  Valin,  Com.  sur  V  Ord.  de  la  Mer,  tome  ii.  p.  32,  33.  ,       .  . 

Vol.  II.  100 


619  OF  PERSONAL  PROPERTY.  [Part  V, 

law.*  But  a  distinction  is  to  be  made  according  to  the 
nature  of  the  subject.  If  a'power  be  given  to  buy  a  house, 
with  an  adjoining  wharf  and  store,  and  the  agent  buys 
the  house  only,  the  principal  would  not  be  bound  to  take 
the  house,  for  the  inducement  to  the  purchase  has  failed. 
So,  if  he  be  instructed  to  purchase  the  fee  of  a  certain 
farm,  and  he  purchases  an  interest  for  life  or  years  only, 
or  he  purchases  only  the  undivided  right  of  a  tenant  in 
common  in  the  farm  ;  in  these  cases  the  principal  ought 
not  to  be  bound  to  take  such  a  limited  interest,  because 
his  object  would  be  defeated.  It  might  be  otherwise,  if 
the  agent  was  directed  to  buy  a  farm  of  150  acres,  and 
he  buys  one  corresponding  to  the  directions  as  nearly  as 
possible,  containing  140  acres  only.  The  Roman  law- 
yers considered  and  discussed  these  questions  with  their 
usual  sagacity  and  spirit  of  equity  ;  and  whether  the 
principal  would  or  would  not  be  bound  by  an  act  executed 
in  part  only,  depends  in.  a  measure  upon  the  reason  of 
the  thing,  and  the  nature  and  object  of  the  purchase.** 

If  the  agent  does  what  he  was  authorized  to  do,  and 
something  more,  it  will  be  good,  as  we  have  s'een^  so  far 
as  he  was  authorized  to  go,  and  the  excess  only  would 
be  void.  If  an  agent  has-  a  power  to  lease  for  twenty- 
one  years,  and  he  leases  for  twenty-six  years,  the  lease, 
in  equity,  would  be  void  only  for  the  excess,  because  the 
line  of  distinction  between  the  good  execution  of  the 
power  and  the  excess,  can  be  easily  made.*=  But,  at  law, 
even  such  a  lease  would  not  be  good,  p-o  tanto,  or  for 
the  twenty-one  years,  according  to  a  late  English  deci- 


»  Dig.  17.  1..  33.  Green,  J.,  in  Gordon  v.  Buchanan,  5  Yerger's  Tenn. 
Rep.  81. 

•>  Dig.  17. 1.  36.  Pothier,  Traite  du  Contratde  Mandat,  No.  95.  1  Liver- 
more  on  the  Laio  of  Priricipal  and  Agent,  100, 101. 

«  Sir  Thomas  Clarke,  in  Alexander  v.  Alexander,  2  Ves.  644.  Campbell  v. 
Leach,  Amb.  Rep.  740.     Sugden  on  Powers,  545. 
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sion  in  the  K.  JB-'  If,  however,  the  agent  does  a  diffe- 
rent business  from  that  he  was  authorized  to  do,  the 
principal  is  not  bound,  though  it  might  even  be  more  ad- 
vantageous to  him  ;  as,  if  he  was  instructed  to  buy  such 
a  house  of  A.,  and  he  purchased  the  adjoining  house  of 
B.  at  a  better  bargain  ;  or,  if  he  was  instructed  to  have 
the  ship  of  his  correspondent  insured,  and  he  insured  the 
cargo.  The  principal  is  not  bound,  because  the  agent 
departed  from  the  subject  matter  of  the  instruction.'' 

There  is  a  very  important  distinction  on  this  subject 
of  the  powers  of  an  agent,  between  a  general  agent  and 
one  appointed  for  a  special  purpose.  The  acts  of  a  gene- 
ral agent,  or  one  whom  a  man  puts  in  his  place  to  trans- 
act all  his  business  of  a  particular  kind,  or  at  a  particular 
place,  will  bind  his  principal,  so  long  as  he  keeps  within 
the  general  scope  of  his  authority,  though  he  may  act 
contrary  to  his  private  instructions  ;  and  the  rule  is  ne- 
cessary, to  prevent  fraud,  and  encourage  confidence  in 
dealing.'^     But  an  agent,  constituted  for  a  particular  pur- 


*  Roe  V.  Prideaux,  10  East's  Rep.  153. 

I"  Dig.  17.  1.  5.  2.  Pothier,  TraiU  in  Contrat  AeMandat,  No.  9^1.  Gro>- 
tins,  de  Jure  B.  ^'  P.  b.  2.  ch.  16.-sec.  21,  says,  tbat  the  famous  question  stated, 
by  Aulus  Gellius,  whether  an  order  or  commission  might  be  executed  by  a  method 
equally  or  more  advantageous  than  the  one  prescribed,  might  easily  be  answered, 
by  considering  whether  what  was  prescribed  was  under  any  precise  form,  or  only 
with  some  general  view  that  might  be  eflfected  as  well  in  some  other  way.  If  the 
latter  did  not  clearly  appear,  we  ought  to  follow  the  order  with  punctuality  and 
precision,  and  not  interpose  our  own  judgment  when  it  had  not  been  required. 

<=  Whitehead  v.  Tuckett,  15  East,  400.  Walker  v.  Skipwith,  1  Meig's  Tenn. 
R.  502.  Attorneys  having  a  discretionary  power  to  collect  a  debt,  may,  in  the 
exercise  of  their  discretion,  assent  to  an  assignment  for  the  benefit  of  creditors, 
and  bind  their  clients  thereto.  Gordon  v.  Coolidge,  1  Sumner's  Rep.  C.  C.  if. 
S.  537.  But  a  law  agent  is  responsible  for  the  consequences  of  professional 
error  when  the  injury  thereby  to  his  client  arises  from  the  want  of  reasonable 
skill  or  diligence  on  his  part,  both  of  which  qualities  he  assumes  to  have  and 
duly  employ.  Hart  v.  Frame,  house  of  lords,  June,  1839.  A  general  agent  is 
to  act  for  his  principal  as  he  would  for  himself,  and  is  bound  to  exercise  a  sound 
discretion.  A  special  agent  has  no  discretion.  Master  of  the  rolls,  in  Bertram  v. 
Godfray,  1  Knapp's  Cases  on  Appeal,  383.  Anderson  v.  Coonley,  21  Wetidell, 
279. 
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pose,  and  under  a  limited  power,  cannot  bind  his  princi- 
pal if  he  exceeds  that  power.*  The  special  autho- 
.*621  rity  *must  be  strictly  pursued.''  Whoever  deals 
with  an  agent  constituted  for  a  special  purpose, 
deals  at  his  peril,  when  the  agent  passes  the  precise 
limits  of  his  power>  though  if  he  pursues  the  power  as  ex- 
hibited to  the  public^,  his  principal  is  bound,  even  if  private 
instructions  had  still  further  limited  the  special  power."= 
Thus,  where  a  holder  of  a  bill  of  exchange  desired  A.  to 
get  it  discounted,  but  positively  refused  to  endorse  it, 
and  A.  procured  it  to  be  endorsed  by  B.,  it  was  held, 
that  the  original  holder  was  not  bound  by  the  act  of  A., 
who  was  a  special  agent  under  a  limited  authority  not 
to  endorse  the  bilL«>  So,  in  the  case  of  Batty  v.  Carswell,^ 
A.  authorized  B.  to  sign  his  name  to  a  note  for  250  dol- 
lars, payable  in  six  months,  and  he  signed  one  payable 
in  sixty  days  ;  and  the  court  held,  that  A.  w^as  not  liable, 
because  the  special  authority  was  not  strictly  pursued. 
On  the  other  hand,  if  the  servant  of  a  horse  dealer,  and 
who  sells  for  him,  but  with  express  instructions  not  to 
warrant  as  to  soundness,  and  he  does  warrant,  the  mas- 


»  Munn  V.  Commission  Company,  15  Johns.  Rep.  44.  Beals  v.  Allen,  18 
Ibid.  363.  Thompson  v.  Stewart,  3  Conn.  Rep.  172.  Andrews  v.  Kneeland, 
6  Cowen^s  Rep.  324.  BuUer,  J.,  3  Term  Rep.  762.  East  India  Company  v. 
Hensley,  1  Esp.  Rep.  111.  Allen  v.  Ogden,  Wharton'' s  Dig.  tit.  Agent  and 
Factor,  A.  1.  Blane  v.  Proudfit,  3  Call.  Rep.  207.  If  possession  of  goods  be 
given  for  a  specific  purpose,  as  to  a  carrier  or  wharfinger,  the  property  is  not 
changed  by  the  sale  of  such  a  bailee,  and  the  owner  may  recover  them  from  the 
bona  fide  buyer.     Wilkinson  v.  King,  2  Campb-  N.  P.  Rep.  335. 

^  Gordon  v.  Buchanan,  5  Yerger^s  Tenn.Rep.  71. 

'  The  principle  that  pervades  the  distinction  on  this  subject  rests  on  sound  and 
elevated  morality.  There  must  be  no  deception  any  where.  The  principal  is 
bound  by  the  acts  of  his  agent,  if  he  clothe  him  with  powers  calculated  to  induce 
innocent  third  persons  to  believe  the  agent  had  due  authority  to  act  in  the  given 
case.  On  the  other  hand  if  there  be  no  authority,  nor  the  show  or  colour  of  au- 
thority from  the  principal  to  do  an  act  beyond  his  powers,  the  party  who  deals 
with  the  agent  in  any  such  transaction  must  look  to  the  agent  only. 

'^  Fenn  v.  Harrison,  3  Term  Rep.  757. 

«  2  Johns.  Rep.  48. 
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ter  is  held  to  be  bound ;  because  the  servant,  having  a  ge- 
neral authority  to  sell,  acted  within  the  general  scope  of  his 
authority,  and  the  public  cannot  be  supposed  to  be  ac- 
quainted with  the  private  conversations  between  the  master 
and  servant.*  So,  if  a  broker,  whose  business  it  is  to  buy 
and  sell  goods  in  his  own  name,  be  intrusted  by  a  merchant 
with  the  possession  and  apparent  control  of  his  goods,  it  is 
an  implied  authority  to  sell,  and  the  principal  will  be  con- 
cluded by  the  sale.  There  would  be  no  safety  in  mercantile 
dealings  if  it  were  not  so.  If  the  principal  sends  his 
goods  to  a  place  where  it  is  the  ordinary  business  of  the 
person  to  whom  they  are  confided  to  sell,  a  power  to  sell 
is  implied.'^  If  one  sends  goods  to  an  auction  room,  it  is 
not  to  be  supposed  they  were  sent  there  merely  for  safe 
keeping.  The  principal  will  be  bound ,  and  the  purchaser 
safe,  by  a  sale  under  those  circumstances.*^ 

*The  presumption  of  an  authority  to  sell  in  these  *622 
cases,  is  inferred  from  the  nature  of  the  business  of 
tlie  agent ;  and  it  fails  when  the  case  will  not  warrant 
the  presumption  of  his  being  a  common  agent  for  the 
sale  of  property  of  that  description.  If,  therefore,  a  per- 
son intrusts  his  watch  to  a  watchmaker  to  be  repaired, 
the  watchmaker  is  not  exhibited  to  the  world  as  owner, 
and  credit  is  not  given  to  him  as  such,  merely  because 
he  has  possession  of  the  watch,  and  the  owner  would  not 
be  bound  by  his  sale.*^ 


»  Ashhurst,  J.,  in  3  Term  Rep.  757.     Bailey,  J.,  in  15  East's  Rep.  45. 

b  Saltusv.  Everett,  20  Wendell,^^!! . 

^  Pickering  v.  Busk,  15  East's  Rep.  38.  An  implied  agency  is  never  con- 
strued to  extend  beyond  the  obvious  purposes  and  the  general  usage,  scope  and 
course  of  the  business  for  which  it  is  apparently  created,  yet  the  incidental  pow- 
ers of  certain  agencies  such  for  instance  as  those  of  the  master  of  a  ship,  and 
the  cashier  of  a  bank,  are  not  easily  reduced  to  precise  limits.  Good  sense,  sound 
discretion  and  the  necessary  purposes  of  the  trust,  must  guide  the  application  of 
the  implied  power  according  to  the  circumstances  of  the  case.  Mr.  Justice 
Story,  in  his  Commentaries  on  Agency,  p.  103 — 113,  has  collected  and  digested 
with  his  usual  care,  the  leading  cases  in  which  the  application  of  this  implied 
authority  in  the  case  of  cashiers  and  masters  of  vessels  has  been  sustained, 

^  Lord  Ellenborough,  15  East's  Rep.,  supra. 
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A  factor  or  merchant  who  buys  or  sells  upon  commis- 
sion, or  as  an  agent  for  others,  for  a  certain  allowance, 
may,  under  certain  circumstances,  sell  on  credit,  without 
any  special  authority  for  that  purpose.*  He  may  sell  in 
the  usual  way,  and,  consequently,  he  may  sell  on  credit 
without  incurring  risk,  provided  it  be  the  usage  of  the 
trade  at  the  place,  and  he  be  not  restrained  by  his  in- 
structions, and  does  not  unreasonably  extend  the  term  of 
credit,  and  provided  he  uses  due  diligence  to  ascertain 
the  solvency  of  the  purchaser."'  But  the  factor  cannot 
sell  on  credit  in  a  case  in  which  it  is  not  the  usage,  as 
the  sale  of  stock,  for  instance,  unless  he  be  expressly 
authorized,  because  this  would  be  to  sell  in  an   unusual 

manner.*^  Nor  can  he  bind  his  principal  to  other 
*623  modes  of  payment  *than  a  payment  in  money  at 

the  time  of  sale,  or  on  the  usual  credit.  If  a  factor, 
at  the  expiration  of  the  credit  given  on  a  sale,  takes  a 
note  payable  to  himself  at  a  future  day,   he  makes  the 


*  An  agent  is  a  nomengeneralissimum,  and  includes  factors  and  brokers,  who 
are  only  a  special  class  of  agents.  A  factor  is  distinguished  from  a  broker,  by 
being  intrusted  by  others  with  the  possession  and  disposal,  and  apparent  owner- 
ship of  property,  and  he  is  generally  the  correspondent  of  a  foreign  house.  A 
broker  is  employed  merely  in  the  negotiation  of  mercantile  contracts.  He  is 
not  trusted  with  the  possession  of  goods,  and  does  not  act  in  his  own  name. 

1  Domat,h.  1.  tit.  17.  sec.  1.  art.  1.    Story  on  Agency,  28.  34.    Baring  v.  Corrie, 

2  B.  4'  Aid.  137.  143.  148.  His  business  consists  in  negotiating  exchanges,  or  in 
buying  and  selling  stocks  and  goods  ;  but  in  modern  times,  the  term  includes  per- 
sons who  act  as  agents  to  buy  and  sell,  and  who  charter  ships  and  effect  policies 
of  insurance.  A  stock  broker  cannot  sell  upon  credit,  for  that  is  not  the  usual 
course  of  his  business. 

*>  Van  Allen  v.  Vanderpool,  6  Johns.  Rep.  69.  Goodenow  v.  Tyler,  8  Mass. 
Rep.  36.  James  &  Shoemaker  v.  M'Credie,  1  Bay's  S.  C.  Rep.  294.  Emery 
V.  Gerbier,  and  other  cases  cited  in  Wharton's  Dig.  of  Penri.  Rep.  tit.  Agent 
and  Factor,  A.  2.  Burrill  v.  Phillips,  1  Gall.  Rep.  360.  Willes,  Ch.  J.,  in 
Scott  V.  Surman,  Willes'  Rep.  400.     Chambre,  J.,  in  Houghton  v.    Mathews, 

3  Bos.  &■  Pull.  489.  Leverick  v.  Meigs,  1  Cowen's  Rep.  643.  Greenley  v. 
Bartlett,  1  Gree.nleafs  Rep.  172.  Forrestier  v.  Bordman,  C.  C.  U.  S.,  for 
Massachusetts,  October  Term,  1839. 

e  Wiltshire  v.  Sims,  1  Campb.  N.  P.  Rep.  258.  State  of  Illinois  v.  Delafield, 
N.  Y.  Court  of  Chancery,  October,  1840. 
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debt  his  own.*  He  cannot  bind  his  principal  to  allow  a 
set-ofF  on  the  part  of  a  purchaser.^  If  the  factor,  in  a 
case  duly  authorized,  sells  on  credit,  and  takes  a  nego- 
tiable note,  payable  to  himself,  the  note  is  taken  in  trust 
for  his  principal,  and  subject  to  his  order ;  and  if  the  pur- 
chaser should  become  insolvent  before  the  day  of  pay- 
ment, the  circumstance  of  the  factor  having  taken  the  note 
in  his  own  name,  would  not  render  him  personally  re- 
sponsible to  his  principal.*^  Even  if  the  factor  should 
guaranty  the  sale,  and  undertake  to  pay  if  the  purchaser 
failed,  or  should  sell  without  disclosing  his  principal,  the 
note  taken  by  him  as  factor  would  still  belong  to  the 
principal,  and  he  might  waive  the  guaranty,  and  claim 
possession  of  the  note,  or  give  notice  to  the  purchaser  not 
to  pay  it  to  the  factor.  In  such  a  case,  if  the  factor 
should  fail,  the  note  would  not  pass  to  his  assignees,  to 
the  prejudice  of  his  principal ;  and  if  the  assignees  should 
receive  payment  from  the  vendee,  the}''  would  be  respon- 
sible to  the  principal ;  for  the  debt  was  not  in  law  due 
to  them,  but  to  the  principal,  and  did  not  pass  under  the 
assignment.*^  The  general  doctrine  is,  that  where  the 
principal  can  trace  his  property  into  the  hands  of  an  agent 
or  factor,  he  may  follow  either  the  indentical  article,  or 
its  proceeds,  into  the  possession  of  the  factor,  or  of  his 
legal  representatives  or  assignees,  unless  they  should 
have  paid  away  the  same  in  their  representative 
character,  before  notice  of  the  claim  of*the  princi-  *62.4 


"  Hosmer  v.  Beebe,  14  Martinis  Louis.  Rep.  368. 

b  Guy  V.  Oakley,  13  Johns.  Rep.  332. 

"=  Messier  V.  Amery,  1  Yeates^  Rep.b^Q.  Goodenow  v.  Tyler,  7  Mass.  Rep. 
36.     Scott  V.  Surman,  Wales'  Rep.  400. 

^  Godfrey  v.  Furze,  3  P.  Wms.  Rep.  185.  Ex  parte  Dumas,  1  Atk.  Rep.  234. 
Tooke  V.  Hollingsworth,  5  Term  Rep.  20.6,  Garrett  v.  Cullum,  cited  in  Scott  v. 
Surman,  IVilles'  Rep.  405,  and  also  by  Chambre,  J.,  in  3  Bos.  4"  Rull.  490. 
Kip  V.  Bank  of  N.  Y.,  10  Johns.  Rep.  63.  Thompson  v.  Perkins,  3  Mason's 
Rev.  232. 
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pal.*  The  same  rule  applies  to  the  case  of  a  bank- 
er, who  fails,  possessed  of  his  customer's  property. 
If  it  be  distinguishable  from  his  own,  it  does  not  pass  to 
his  creditors,  but  may  be  reclaimed  by  the  true  owner, 
subject  to  the  liens  of  the  banker  upon  it.^ 

Though  payment  to  a  factor,  for  goods  sold  by  him, 
be  valid,  the  principal  may  control  the  collection,  and 
sue  for  the  price  in  his  own  name,  or  for  damages  for  non- 
performance of  the  contract ;  and  it  is  immaterial  whe- 
ther the  agent  was  an  auctioneer  or  common  factor.* 

There  are  some  cases  in  which  a  factor  sells  on  credit 
at  his  own  risk.  When  he  acts  under  a  del  credere  com-  ' 
mission,  for  an  additional  premium,  he  becomes  liable  to  ] 
his  principal  when  the  purchase  money  falls  due  ;  and 
according  to  the  doctrine  in  some  of  the  cases,  he  is  sub- 
stituted for  the  purchaser,  and  is  bound  to  pay,  not  condi- 
tionally, but  absolutely,  and  in  the  first  instance.  The 
principal  may  call  on  him  without  first  looking  to  the  ac- 
tual vendee.  This  is  the  language  of  the  case  of  Grove 
V.  Dubois,^  and  it  seems  to  have  been  adopted  and  fol- 
lowed in  Leverich  v.  Meigs  f  and  yet  there  is  some  diffi- 
culty and  Want  of  precision  in  the  cases  on  the  subject. 
It  is  said,  that  a  factor  under  a  del  credere  commission,  is 
a  guarantor  of  the  sale,  and  that  the  notes  he  takes  from 
the  purchaser  belong  to  his  principal,  equally  as  if  he  had 
only  guarantied  them.  If  he  sells  under  a  del  credere 
commission,  he  is  to  be  considered,  as  between  himself 
and  the  vendee,  as  the  sole  owner  of  the  goods ;  and  yet 


a  Veil  V.  Mitchel,  4  Wash.  Cir.  Rep.  105.  Taylor  v.  Plumer,  3  Maule  »f- 
Selw.  562. 

t  Walker  v.  Burnell,  Doug.  Rep.  303.  Bryson  v.  Wylie,  1  Bos.  ^  Pull.  83, 
Bolton  Vr  Puller,  Ibid.  539.  In  the  case  of  Sargeant,  1  Rose's  Rep.  153. 
Parke  v.  Eliason,  1  East's  Rep.  544. 

"=  Girard  v.  Taggart,  5  Serg.  4'  Rawle,  19. 

^  1  Term  Rep.  112. 

«  1  Cowen's  Rep.  645. 
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he  is  considered  only  as  a  surety.*  In  some  late 
cases  in  the  C.  B.,  in  England,*"  *the  doctrine  of  *625' 
the  case  of  Grove  v.  Dubois  was  much  questioned  ; 
and  it  was  considered  to  be  a  vexata  rpcastio,  whether  a 
del  credere  commission  was  a  contract  of  guaranty  merely 
on  default  of  the  vendee,  or  one  altogether  distinct  from 
it,  and  not  requiring  a  previous  resort  to  the  purchaser.*^ 
Though  a  factor  may  sell  and  bind  his  principal,  h& 
cannot  pledge  the  goods  as  a  security  for  his  o\<^n  debt, 
not  even  though  there  be  the  formality  of  a  bill  of  parcels 
and  a  receipt.  The  principal  may  recover  the  goods 
of  the  pawnee  ;  and  his  ignorance  that  the  factor  held 
the  goods  in  the  character  of  factor,  is  no  excuse.  The 
principal  is  not  even  obliged  to  tender  to  the  pawnee  the 
balance  due  from  the  principal  to  the  factor:  for  the  lien 
which  the  factor  might  have  had  for  such  balance  is  per- 
sonal, and  cannot  be  transferred  by  his  tortious  act,  in- 
pledging  the  goods  for  his  own  debt.  Though  the  factor 
should  barter  the  goods  of  his  principal,  yet  no  property 
passes  by  that  act,  any  more  than  in  the  case  of  pledging 
them,  and  the  owner  may  sue  the  innocent  purchaser  in- 


*  Chambre,  J.,  3  Bos.  t^-  PzilL- iSD.     Thompson  v.  Perkins,  3  Maso7i's  Rep. 
232. 

^  Gall  V.  Comber,  7  Taunt.  Rep.  5^3.     Peelo  v.  Northcote,  Ibid.  478. 

"=  The  liabiHty  of  a  factor  to  his  principal  for  the  proceeds  of  sales  made  by 
him  under  a  del  credere  commission,  is  not  aft'ected  by  the  statute  of  frauds  ;  for 
the  undertaking  is  original,  and  not  collateral.  Swan  v.  Nesmith,  7  Pink.  Rep. 
230.  The  correct  legal  import  of  a  del  credere  engagement,  says  Mr.  Bell,  is 
an  engagement  to  be  answerable,  as  if  the  person  so  binding  himself  was  the  pro- 
per debtor.  1  BelVs  Comm.  378.  But  the  final  settlement  of  the  question  in  the 
English  courts  is  otherwise,  and  the  doctrine  of  the  case  of  Grove  v.  Dubois,  may 
be  considered  as  overruled.  It  was  held  in  Morris  v.  Cleasby,  (4  Maule  Sf  Selw. 
566,)  that  the  character  of  a  broker,  acting  under  a  del  credere  commission,- 
was  that  of  a  surety,  for  the  solvency  of  the  party  with  whom  his  principal  deals 
through  his  agency.  He  becomes  a  guarantor  of  the  price  of  the  goods  sold, 
and  has  an  additional  per  centage  for  his  responsibility.  This  was  the  opinion  of 
Mr.  Justice  Story,  in  the  case  of  Thompson  v.  Perkins,  3  Mason's  R.  236,  and' 
confirmed  in  his  Commcniaries  on  Agency,  p.  33,  note  2. 

Voi.  n.  101 
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trover."  The  doctrine  that  a  factor  cannot  pledge,  is 
sustained  so  strictly,  that  it  is  admitted  he  cannot  do  it 
by  endorsement  and  delivery  of  the  bill  of  lading,  any 
more  than  by  delivery  of  the  goods  themselves.''     To 

pledge  the  goods  of  the  principal,  is  beyond  the 
*626  scope  of  the  factor's  power  ;  and  every  *attempt  to 

do  it,  under  colour  of  a  sale,  is  tortious  and  void. 
If  the  pawnee  will  call  for  the  letter  of  advice,  or  make 
due  inquiry  as  to  the  source  from  whence  the  goods  came, 
he  can  discover  (say  the  cases)  that  the  possessor  held  the 
goods  as  factor,  and  not  as  vendee ;  and  he  is  bound  to 
know,  at  his  peril,  the  extent  of  the  factor's  power.*" 
There  may  be  a  question,  in  some  instances,  whether  the 
resgesta  amounted  to  a  sale  on  the  part  of  the  factor,  or 
was  a  mere  deposit  or  pledge  as  collateral  security  for 
his  debt.  But  when  it  appears  that  the  goods  were  re- 
ally pledged,  it  is  settled,  that  it  is  an  act  beyond  the 
authority  of  the  factor,  and  the  principal  may  look  to  the 
pawnee.  There  is  an  exception  to  the  rule  in  the  case 
of  negotiable  paper,  for  there  possession  and  property  go 
together,  and  carry  with  them  a  disposing  power.  A 
factor  may  pledge  the  negotiable  paper  of  his  principal 
as  a  security  for  his  own  debt,  and  it  will  bind  the  prin- 
cipal, unless  he  can  charge  the  party  with  notice  of  the 
frauds  or  of  want  of  title  in  the  agent."^ 


^  Guerreiro  v.  Peile,  3  Barmo.  cj-  Aid.  616.  Rodriguez  v.  Heffernan,  b  John- 
son's Ch.  R.  429. 

>>  Martini  v.  Coles,  1  Maule  4-  Selw.  140.  Shipley  v.  Kymer,  Ibid.  484. 
Graham  v.  Dyster,  6  Ibid.  1. 

"  Patterson  V.  Tash,  2  Str.  Rep.  1173.  Daubigny  v.  Duval,  5  Term  Rep. 
604.  De  Bouchout  v.  Goldsmid,  5  Vesey,  211.  M'Combie  v.  Davies,  7  Easfs 
Rep.  5.  Martini  v.  Coles,  1  Matile  i^  Sehc.  140.  Fielding  v.  Kymer,  2  Brod. 
4"  Bing.  639.  Kinder  v.  Shaw,  -2  Mass.  Rep.  398.  Van  Amringe  v.  Peabody, 
1  Mason's  Rep.  440.     Bowie  v.  Napier,  1  M' Cordis  Rep.  1. 

^  Collins  V.  Martin,  1  Bos.  4-  Pull.  648.  Treuttel  v.  Barandon,  8  Taunt. 
Rep.  100.  Goldsmyd  v.  Gaden,  in  chancery,  and  cited  in  Collins  v.  Martin. 
Trover  will  lie  by  the  principal  against  the  agent,  when  the  latter  converts  the 
property  to  his  own  use,  or  disposes  if  it  contrary  to  his  instructions.  M'Morris 
V  Simpson,  21  Wendell,  GW. 
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But  though  the  factor  cannot  pledge  the  goods  of  his 
principal  as  his  own,  he  may  deliver  them  to  a  third  per- 
son for  his  own  security,  with  notice  of  his  lien,  and  as 
his  agent,  to  keep  possession  for  him.  Such  a  change  of 
the  lien  does  not  divest  the  factor  of  his  right,  for  it  is,  in 
effect,  a  continuance  of  the  factor's  possession.''  So,  if  a 
factor,  having  goods  consigned  to  him  for  sale, 
should  put  them  *into  the  hands  of  an  auctioneer,  *627 
or  commission  merchant  connected  with  the  auc- 
tioneer in  business,  to  be  sold,  the  auctioneer  may  safely 
make  an  advance  on  the  goods  for  purposes  connected 
with  the  sale,  and  as  part  payment  in  advance,  or  in 
anticipation  of  the  sale,  according  to  the  ordinary  usage 
in  such  cases.''  But  if  the  goods  be  put  into  the  hands 
of  an  auctioneer  to  sell,  and,  instead  of  advancing  money 
upon  them  in  immediate  reference  to  the  sale  according 
to  usage,  the  auctioneer  should  become  a  pawnbroker, 
and  advance  money  on  the  goods  by  way  of  loan,  and 
in  the  character  of  pawnor  instead  of  seller,  he  has  no 
lien  on  the  goods.  It  may  be  difficult,  perhaps,  to  dis- 
criminate in  all  cases  between  the  two  characters.  It 
will  be  a  matter  of  evidence,  and  of  fact,  under  the  cir- 
cumstances. The  distinction  was  declared  in  MarWii 
V.  Coles,"  and  it  was  observed  in  that  case,  that  it  would 
have  been  as  well  if  the  law  had  been,  that  where  it  was 
equivocal  whether  the  party  acted  as  principal  or  factor, 
a  pledge  in  a  case  free  from  fraud  should  be  valid.  To 
guard  against  abuse  and  fraud,  it  is  admitted,  that  if  the 
factor  be  exhibited  to  the  world  as  owner,  with  the  asr 
sent  of  his  principal,  and  by  that  means  obtains  credit, 
the  principal   will  be  liable.     It  was  suggested,  in   the 


a  M'Combie  v.  Davies,  7  Easfs  Rep.  5.     Urquhart  v.  M'lver,  4  Johns.  Rep. 

103. 
''  Laussatt  V.  Lippincott,  6  >S'erg'.  c^  i^att'^e,  38C. 

«  1  Maule  4-  Seho.  140. 
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c^se  last  mentioned,  that  perhaps  if  a  consignment  of 
goods  to  a  factor  to  sell,  be  accompanied  with  a  bill 
4rawn  on  the  factor  for  the  whole  or  part  of  the  price  of 
the  consignment,  an  advance  to  take  up  the  bill  of  the 
consignor,  ?ind  appropriated  to  that  end,  might  be  consi- 
dered as  an  advance  under  the  authority  given  by  the 
principal,  so  as  to  bind  him  to  a  pledge  by  the  factor  for 

that  purpose.  But  in  Graham  v.  Dyster,^  it  was 
*628  decided  *by  the  K.  B-j   that  though  the  principal 

drew  upon  his  factor  for  the  amount  of  the  consign- 
rpient,  and  the  goods  were  sent  to  the  factor  to  be  dealt 
with  according  to  his  discretion,  the  factor  could  not 
pledge  the  goods,  even  in  that  case,  to  raise  money  to 
meet  the  bills.  This  was  a  very  hard  application  of  the  ge- 
neral rule ;  and  the  cases  go  so  far  as  to  hold,  that  though 
there  should  be  a  reques,t  of  the  consignor  accompanying 
;the  consignment,  that  his  agent,  the  consignee,  will  make 
remittances  in  anticipation  of  sales,  that  circumstance 
does  not  give  an  authority  to  pledge  the  goods  to  raise 
money  for  the  remittance*^  In  the  last  case  referred  to, 
the  judges  of  the  K.  B.  expressed  themselves  decidedly 
in  favour  of  the  policy  and  expediency  of  the  general 
rule  of  law,  that  a  factor  cannot  pledge.  They  consi- 
dered it  to  he  one  of  the  greatest  safeguards  which  the 
foreign  merchant  had  in  making  consignments  of  goods 
to  England ;  and  that,  as  a  measure  of  polic}'',  the  rule 
ought  not  to  be  altered.  It  operated  to  increase  the  fo- 
reign commerce  of  the  kingdom,  and  was  founded,  it  was 
said,  upon  a  very  plain  reason,  viz.  that  he  who  gave 
credit  should  be  vigilant  in  ascertaining  whether  the 
party  pledged  had,  or  had  not,  authority  so  to  deal  with 


a  2  Slarkie^s  Rep.  21.  If,  however,  the  owner  arms  the  factor  with  such 
indicia  of  property,  as  to  enable  him  to  deal  with  it  as  his  own,  and  mislead 
others,  the  factor  in  that  case  can  bind  the  property  by  pledging  it.  Boyson  v. 
iColes,  6  Maule  4'  Selw.  14. 

*"  Queiroz  v.  Trueman,  3  Barmc.  ij-  Cress.  342. 
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the   goods,  and   that   tlie  knowledge  might  always  be 
obtained  from  the  bill  of  lading  and  letters  of  advice.* 


»  Ch.  J.  Beet,  in  Williams  v.  Barton,  3  Bi7ig.  Rep.  139,  expressed  himself,  on 
the  other  hand,  strongly  in  favour  uf  the  policy  of  allowing  a  pawnee  of  goods  to 
hold  against  the  real  owner,  who  permitted  the  pawnor  to  deal  with  the  property 
as  if  it  was  his  own.     He  insisted  that  the  old  law  on  this  subject  was   not 
adapted  to  the  new  state  of  things,  and  to  the  alterations  in  the  mode  of  carrjing 
on  commerce.     The  rule  that  a  factor  cannot  pledge  the  goods  consigned  to  him 
for  sale,  even  for  bonajide  advances,  in  the  regular  course  of  commercial  deal- 
ing, originated  in  the  case  of  Patterson  v.  Tash,  in  2  Str.  Rep.  1178,  which  was 
a  nisi  prius  decision  of  Ch.  J.  Lee  ;  though  it  has  been  suggested  that  the  report 
of  that  case  was  inaccurate.     In  the  year  1323,  the  merits  of  that  rule  were  dis- 
, cussed  in  the  British  parliament,  and  the  discussion  was  followed  by  the  statutes 
of  6  Geo.  IV.  ch.  94,  and  7  and  8  Geo.  IV.  ch.  29, /or  the  better  protection  of 
tlve  property  of  merchants  and  others,  in  their  dealings  tvlthfactors  and  agents, 
by  which  a  factor  was  authorized  to  pledge,  to  a  certain  extent,  the  goods  of  his 
principal.     A  great  deal  may  be  properly  said  against  the  principle  of  the  rule  ; 
and  with  the  exception  of  England,  it  is  contrary  to  the  law  and  policy  of  all  the 
commercial  nations  of  Europe.     See  the  report  of  the  committee  of  the  English 
house  of  commons  which  led  to  the  statute  of  4  Geo.  IV.     On  the  European  con- 
tinent, possession  constitutes  title  to  moveable  property,  so  far  as  to  secure  bona 
fide  purchasers,  and  persons  making  advances  of  money  or  credit  on  the  pledge 
of  property  by  the  lawful  possessor.     There  may  be  something  in  the  commercial 
policy  of  the  rule  alluded  to  by  the  English  judges ;  but  it  would  seem  to  be  a 
conclusion  of  superior  justice  and  wisdom,  that  a  factor  or  commercial  agent, 
clothed  by  his  principal   with  the  apparent  symbols  of  ownership  of  property, 
should  be  deemed  the  true  owner  in  respect  of  third  persons,  dealing  with  him 
fairly  in  the  course  of  business,  as  purchasers  or  mortgagees,  and  under  an  igno- 
rance of  his  veal  character.     See  1  Bell's  Com.  483 — 489. 

The  statute  law  of  New-York  has  changed  the  former  rule  of  the  English  courts 
on  this  subject.  By  the  act  of  April  16d:,  1830,  it  was  enacted,  (and  an  act  of  the 
state  of  Rhode  Island,  passed  since  the  session  of  January,  1831,  and  of  Pennsyl- 
vania in  1834,  Purdon's  Dig.  402,  are  to  the  same  effect,)  that  the  person  in 
whose  name  goods  were  shipped  should  be  deemed  the  owner,  so  far  as  to  entitle 
the  consignee  to  a  lien  thereon  for  his  advances  and  liabilities  for  the  use  of  the 
consignor,  and  for  moneys  or  securities  received  by  the  consignor  to  his  use.  But 
the  lien  is  not  to  exist,  if  the  consignee  had  previous  notice,  by  the  bill  of  lading  or 
otherwise,  that  the  consignor  was  not  the  actual  and  bona  fldie  owner.  Every  fac- 
tor intrusted  with  the  possession  of  any  bill  of  lading,  custom-house  permit,  or 
warehouse  keeper's  receipt  for  the  delivei-y  of  the  goods,  or  with  the  possession  of 
goods  for  sale,  or  as  security  for  advances,  shall  be  deemed  the  owner,  so  far  as  to 
render  valid  any  contract  by  him  for  the  sale  or  disposition  thereof,  in  whole  or  in 
part,  for  moneys  advanced,  or  any  responsibility  in  writing  assumed  upon  the  faith 
thereof.  The  true  owner  will  be  entitled  to  the  goods  on  repayment  of  the  ad- 
vances, or  restoration  of  the  security  given  on  the  deposit  of  the  goods,  and  on 
satisfying  any  lien  that  the  agent  may  have  thereon.  The  act  does  not  go  to  ^\x- 
thorize.*,  common.  cairiQi:;,  war.ehouse  keeper,  or  other  person  to  whom  goods  may 
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Every  contract  made  with  an  agent,  in  relation  to  the 
business  of  the  agency,  is  a  contract  with  the  principal 
entered  into  through  the  instrumentality  of  the  agent,  pro- 
vided the  agent  acts  in  the  name  of  his  principal.     The 

party  so  dealing  with  the  agent  is  bound  to  his 
*630  principal ;  *and  the  principal,  and  not  the  agent,  is 

bound  to  the  party.  It  is  a  general  rule,  standing 
on  strong  foundations,  and  pervading  every  system  of  \ 
jurisprudence,  that  where  an  agent  is  duly  constituted,  ^ 
and  names  his  principal,  and  contracts  in  his  name,  and 
does  not  exceed  his  authority  the  principal  is  responsible, 
and  not  the  agent.'*  The  agent  becomes  personally 
liable  only  when  the  principal  is  not  known,  or  where 
there  is  no  responsible  principal,  or  where  the  agent  be^ 
comes  liable  by  an  undertaking  in  his  own  name,  or  when 
he  exceeds  his  power.''     If  he  makes  the  contract  in  be- 


be  cQmrnitted  for  transportation  or  storage,  to  sell  or  hypothecate  the  same.  Acts 
of  fraud  committed  by  factors  or  agents,  in  breach  of  their  duty  in  that  character, 
are  punishable  as  misdemeanors.  It  has  been  held  under  this  act  that  a  contract 
of  sale  by  a  factor  or  agent,  intrusted  with  goods  for  sale,  will  protect  the  pur- 
chaser, though  no  money  be  advanced,  or  negotiable  instrument,  or  other  obliga- 
tion be  given  at  the  time  of  the  sale.     Jennings  v.  Merrill,  20  Wendell,  1. 

This  act  is  founded  chiefly  upon  the  provisions  of  the  British  statute  of  6  Geo. 

IV.  ch.  94,  passed  in  1825,  in  pursuance  of  the  recommendation  contained  in  the 
report  of  a  select  committee  of  the  British  house  of  commons,  of  January,  1823, 
So,  by  the  Civil  Code  of  Louisiana,  art.  3214,  every  consignee  or  commission 
agent,  v^'ho  has  made  advances  on  goods  consigned  to  him,  or  placed  in  his  hands 
to  be  sold  for  account  of  the  consignor,  has  a  privilege  for  the  amount  of  those  adr 
vances,  with  interest  and  charges,  on  the  value  of  the  goods,  if  they  are  at  his  dis- 
posal, in  his  stores,  or  in  a  public  warehouse,  or  if,  before  their  arrival,  he  can 
show  by  a  bill  of  lading  or  letter  of  advice,  that  they  have  been  despatched  to 
him, 

a  Emerigon,  Traiti  des  Ass.  tome  ii.  p.  465.  Lord  Erskine,  12  Vesey,  352. 
Davis  V.  M' Arthur,  4  Greenleafs  Rep.  82,  note.  Owen  v.  Gooch,  2  Esp.  N.P. 
Rep.  567.     Ware,  J.,  in  the  case  of  the  Rebecca,  Ware's  Rep.  205.     Roberts 

V.  Austin,  5  Whartoyi,  313. 

b  Thomas  v.  Bishop,  2  Sir.  Rep.  955.  Leadbitter  v.  Farrow,  5  Manle  4^ 
Selw.  345.  Dusenbury  v.  Ellis,  3  Johns.  Cas.  70.  Parker,  Ch.  J.,  Stackpole 
V.  Arnold,  11  Mass.  Rep.  29,  and  Hastings  v.  Lovering,  2  Pick.  Rep.  221. 
Hampton  v.  Speckenagle,  9  Serg.  .5-  Rawle,  212.  Where  an  agent  voluntarily 
disobeys  the  instructions  of  his  principal,  and  converts  to  his  own  use  moneys  be 
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half  of  his  principal,  and  discloses  his  name  at  the  time, 
he  is  not  personally  liable,  not  even  though  he  should 
take  a  note  for  the  goods  sold,  payable  to  himself/^  But 
if  a  person  would  excuse  himself  from  responsibility  on 
the  ground  of  agency,  he  must  show  that  he  disclosed 
his  principal  at  the  time  of  making  the  contract, 
*and  that  he  acted  on  his  behalf,  so  as  to  enable  *G31 
the  party  with  whom  he  deals  to  have  recourse  to 
the  principal,  in  case  the  agent  had  authority  to  bind  him.^ 


longing  to  his  principal,  to  which  a  definite  and  specific  destination  was  given,  and 
the  article  he  was  directed  to  huy  subsequently  acquires  additional  value,  the  agent 
has  been  held  responsible,  not  merely  fi^r  the  money  with  interest,  but  for  the 
article.  Shortv.  Skipwith,  1  BrockcnbrougWs  R.  103.  It  is  not  consistent  with 
the  summary  view  taken  in  this  lecture  of  the  law  of  agency,  to  enter  into  a  detail 
of  the  particular  responsibilities  of  agents.  We  must  be  content  to  state  gene- 
rally the  principle  that  the  agent  is  liable  to  his  principal  for  all  losses  and  dama- 
ges arising  from  violations  of  his  duty  as  agent;  by  reason  of  misconduct,  delin- 
quency, stretch  or  abuse  of  power,  ornegligencies,  provided  the  loss  or  damage  be 
reasonably  attributable  to  the  same.  The  illustrations  of  the  general  principle  are 
to  be  seen  in  the  authorities  stated  or  referred  to  in  the  treatise  at  large  on  agency, 
and  especially  in  Livermore  on  Agency,  ch.  8,  Paleyon  Agency  by  Lloyd,  passim, 
and  particularly  p.  7—20.  46.  55—100.  130—149.  212—240.  294—304.  335— 
342.  386—390,  and  in  Story  on  Agency,  ch.  8. 

•  Owen  v.  Gooch,  2  Esp.  N.  P.  Rep.  567.  Rathbone  v.  Budlong,  15  Johns. 
Rep.  1.  Goodenow  v.  Tyler,  7  Mass.  Rep.  36.  Greely  v.  Bartlett,  1  Green- 
leafs  Rep.  172.  Corlies  v.  Gumming,  6  Coweris  Rep.  181.  The  agent  is  not 
liable  individually,  if  he  draws  a  bill  of  exchange  which  is  protested,  provided  he 
declares  himself  at  the  same  time  to  be  the  agent  of  the  drawees.  Zacharie  v. 
Nash,  13  Louisiana  R.  20.  The  agent  is  personally  liable,  though  he  discloses 
the  name  of  his  principal,  if  he  signs  a  contract  which  does  not  show  upon  the 
face  of  it  that  he  contracts  as  agent.  Mills  v.  Hunt,  20  Wendell,  431.  But  if 
he  drew  the  bill  in  his  own  name,  without  stating  his  agency,  he  is  personally  lia- 
ble, though  the  payee  knew  he  was  but  an  agent.  Newhall  v.  Dunlap,  2  She'pley, 
180,  or  Maine  Rep.  vol.  14.  p.  180.  He  must  disclose  his  principal's  name, 
though  he  sell  as  auctioneer,  or  he  will  be  personally  liable.  Mills  v.  Hunt,  20 
Wendell,  431. 

*>  Mauri  v.  Hefterman,  13  Johns.  Rep.  58.  Seaber  v.  Havvkes,  5  Moore  ^^ 
Payne,  549.  Mr.  Justice  Story,  in  his  Treatise  on  Agency,  sec.  268.  290,  lays 
down  the  rule  that  agents  or  factors  for  merchants  residing  in  foreign  countries, 
are  personally  liable  on  contracts  made  by  them  for  their  principals,  and  this  with- 
out any  distinction,  whether  they  describe  themselves  as  agents  or  not.  The 
legal  presumption  is  that  the  credit  is  given  to  the  agent  exclusively.  The  su- 
preme court  of  New-York,  in  Kirhpatrick  v.  Stainer,  adhered  however  to  the 
old  rule,  and  held  that  the  agent  was  not  personally  resjionsible  when  he  appeared 
in  the  transaction  as  an  agent  only,  and  dealt  with  the  plaintiff"  in  that  known 
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And  if  tl?e  agent  even  buys  in  his  own  name,  but  for  the 
benefit  of  his  principal,  and  without  disclosing  his  name 
the  principal  is  also  bound  as  well  as  the  agent,  provided 
the  goods  come  to  his  use,  or  the  agent  acted  in  the  bns- 
siness  intrusted  to  him,  and  according  to  his  power.*' 
The  attorney  who  executes  a  power,  as  by  giving  a  deed, 
must  do  it  in  the  name  of  his  principal ;  for  if  he  executes 
it  in  his  own  name,  though  he  describes  himself  to  be  the 
agent  or  attorney  of  his  principal,  the  deed  is  held  to  be 
void  ;  and  the  attorney  is  not  bound,  even  though  he  had 
no  authority  to  execute  the  deed,  when  it  appears  on  the 


character.  The  court  held,  that  there  was  no  distinction  known  to  our  law  on 
this  point,  between  an  agent  acting  for  a  foreign  and  for  a  domestic  house.  This 
decision  was  affirmed  in  the  court  of  errors,  in  December,  1839.  Mr.  Senator 
Verplanck,  gave  the  opinion  of  the  court  of  errors,  and  he  examined  the  ques- 
tion with  learning  and  ability.  He  held  that  there  was  no  general  presumption 
known  to  our  law  and  commercial  usages,  that  the  credit  in  such  cases  was  given 
exclusively  to  the  agent,  and  that  the  English  cases  on  which  the  presumption  as 
a  settled  rule  of  law  was  deduced  in  the  treatise  referred  to,  were  of  recent 
origin,  and  founded  on  special  or  local  usage  in  England  and  one  not  adopted 
here.  He  cited  Eyre,  Ch.  J.,  in  De  Gaillon  v.  L'Aigle,  i.  B.  ^  Puller,  368. 
Bayley,  J.,  in  Patterson  v.  Grandessequi,  15  East,  70.  Lord  Tenderden,  in 
Thompson  v.  Davenport,  9  B.  Sj-  Cress.  78.  Lloyd's  Notes  to  Paley  on  Agency. 
He  questioned  the  pohcy  of  the  rule  that  credit  on  sales  or  consignments  was  not 
presumed  to  be  given  to  \vell  established  foreign  houses,  but  to  temporary  agents 
in  exoneration  of  their  principals  ;  and  that  until  the  course  of  business  had 
estabhshed  such  a  rule  here  as  well  known  in  mercantile  usage  and  practice,  it 
was  wisest  to  adhere  to  the  general  law  of  agency,  holding  the  known  principal 
responsible  when  the  agent  discloses  his  name  and  acts  avowedly  and  authori- 
zedly  on  his  behalf,  and  leaving  it  to  the  discretion  of  the  American  trader  to  ob- 
tain the  security  of  the  factor  or  agent,  when  he  judges  it  best. 

a  Nelson  v.  Powell,  3  Dovff.  Rep.  410.  Upton  v.  Gray,  2  Greenleafs  Rep. 
373.  Thompson  v.  Davenport,  9  Barnw.  Sf  Cress.  78.  Cothay  v.  Fennell,  10 
Ibid.  671.  Beebee  v.  Robert,  12  Wendell's  Rep.  413.  By  acting  in  his  own 
name,  the  agent  only  adds  his  personal  obligation  to  that  of  the  person  who  em- 
ploys him.  This  was  a  principle  in  the  Roman  law,  and  it  applies  equally  to  our 
own.  Dig.  14.  3.  3.  17.  Polhier,  Traite  des  Ohlig.  No.  82.  Hopkins  v. 
Lacouture,  i  Miller's  Louis.  Rep.  64.  Hyde  v.  Wolf,  Ibid.  234.  In  Andrews 
v.  Estes,  2  Fairfield,  267,  it  was  held  that  the  rule  in  Combe's  case,  that  an 
a°-ent  binds  himself,  and  not  his  principal,  unless  he  uses  the  name  of  his  prin- 
cipal, apphes  only  to  sealed  instruments.  In  other  contracts  it  is  sufficient  if  iS 
appear  in  the  contract  that  he  acted  as  agent. 
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face  of  it  to  be  the  deed  of  the  principal.*     But  if  the     ^ 
agent  binds  himself  personally,  and  engages  expressly  in 
his  own  name,  he  will  be  held  responsible,  though  he 
should,  in  the  contract  or  covenant,  give  himself  the  de- 
scription or  character  of  agent.''     And  though  the  attor- 
ney, who  acts  without  authority,  but  in  the  name  of  the 
principal,  be  not  personally  bound  by  the  instrument  he 
executes,  if  it  contain  no  covenant  or  promise  on  his 
part,  yet  there  is  a  remedy  *against  him  by  a  spe-  *632 
cial  action  upon  the  case,  for  assuming  to  act  when 
he  had  no  power.<^    .If,  however,  the  authority   of  the 
at^ent  be  coupled  with  an  interest  in  the  property  itself, 
he  may  contract  and  sell  in  his  own  name.     This  is  il* 
lustrated  in  various  instances,  as  in  the  cases  of  factors, 
masters  of  ships,  and  mortgagees.'^     The  case  of  the  mas- 
ter of  a  ship,  is  an  exception  to  the  general  rule,  and 
though  he  contracts  within  the  ordinary  scope  of  his 
powers,  he  is,  in  general,  personally  responsible,  as  well 


a  Combes'  case,  9  Co.  76.  Fromin  v.  Small,  2  Ld.  Raym.  1418.  Wilks  v. 
Back,2  Easfs  Rep.  142.  Gwillim's  Bacon's  Abr.  tit.  Leases  1.  sect.  10.  Bogart 
V.  dL  Bussy,  6  Johns.  Rep.  94.  Fowler  v.  Shearer,  7  Mass.  Rep.  14.  19. 
Stinchfield  V.  Little,  1  Greenleafs  Rep.  231.  Hopkins  v.  Mehatty,  11  Serg. 
,S'  Rawle,  126.  Smith  v.  Perry,  1  Harr.  4-  M'Hen.  Rep.  706.  Harper  y. 
Hampton,  1  Harr.  ^  Johns.  Rep.  622.  In  the  American  Jurist,  No.  5.  7 1—85, 
there  is  a  very  critical  examination  of  aU  the  cases,  and  especially  of  Combe's 
case,  the  great  leading  case  for  the  doctrine  in  the  text,  by  Mr.  Hoffman,  of 
Baltimore,  the  learned  author  of  the  Legal  Outlines.  But  in  the  state  of  Maine, 
by  act  of  1823,  a  deed  by  an  agent  in  his  own  name  is  valid,  provided  he  had 
authority,  and  it  appears  on  the  face  of  the  deed  that  he  meant  to  execute  the 

authority. 

b  Appleton  V.  Binks,  5  East's  Rep.  148.  Forster  v.  Fuller,  6  Mass.  Rep.  68. 
Duvall  V.  Craig,  2  Wheat.  Rep.  56.  Tippets  v.  Walker,  4  Mass.  Rep.  595. 
"White  V.  Skinner,  13  Johns.  Rep.  307.  Stone  v.  Wood,  7  Cowen's  Rep.  453. 
Fash  V.  Ross,  2  HilVs  S.  C.  Rep.  294. 

<=  Long  V.  Colburn,  11  Mass.  Rep.  97.  Harper  v.  Little,  2  Greenleaf  s  Rep. 
14.  Delius  V.  Cawthorn,  2  Dev.  N.  C.  Rep.  90.  Emerigon,  Traite  des  Con- 
trats  a  la  Grosse,  tome  ii.  p.  458.  461.  468,  lays  down  the  rule,  and  applies  it  to 
the  captain  of  a  ship,  who,  he  says,  is  personally  answerable,  if  he  draws  a  bill 
in  his  character  of  agent,  without  authority. 

d  Paley  on  Agency  by  Lloyd,  207,  208.  288,  289.    Story  on  Agency,  155, 
156. 

Vol.  n.  102 
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as  the  owner,  upon  all  contracts  made  by  him  for  the 
employment,  repairs,  and  supplies  of  the  ship.  This  is 
the  rule  of  the  maritime  law,  and  it  was  taken  from  the 
Roman  law,  and  is  founded  on  commercial  policy.*  But 
it  is  of  course  competent  for  the  parties  to  agree  to  con- 
fine the  exclusive  credit,  either  to  the  owner,  or  to  the 
master,  as  the  case  may  be.'' 

When  goods  have  been  sold  by  the  factor,  the  owner 
is  entitled  to  call  upon  the  buyer  for  payment,  before  the 
money  is  paid  over  to  the  factor  ;  and  a  payment,  to  the 
factor  after  notice  from  the  owner  not  to  pay,  would  be 
a  payment  by  the  buyer  in  his  own  wrong,  and  it  would 
not  prejudice  the  rights  of  the  principal.*^  If,  however,  the 
factor  should  sell  in  his  own  name  as  owner,  and  not  dis- 
close his  principal,  and  act  ostensibly  as  the  real  and 
sole  owner,  though  the  principal  may  afterwards  bring 
his  action  upon  the  contract  against  the  purchaser,  the 
latter,  if  he  bona  fide  dealt  with  the  factor  as  owner,  will 
be  entitled  to  set  off  any  claim  he  may  have  against  the 
factor,  in  answer  to  the  demand  of  the  principal.*^  When 
the  party  dealing  with  an  agent,  and  with  knowledge  of 
the  agency,  elects  to  make  the  agent  his  debtor,  he  can- 
not afterwards  have  recourse  against  the  principal.*'  \ 

There  is  a  distinction  in  the  books  between  public  and 
private  agents,  on  the  point  of  personal  responsibility. 
If  an  agent,  on  behalf  of  government,  makes  a  contract. 


^  Rich  V.  Coe,  Cotoper^s  R.  636.  639.  Farmer  v.  Davis,  1  Term,  109. 
Abbott  on  Shipping,  part  2.  ch.  2  and  3.  Emerigon,  tit.  2.  448.  Dig.  14.  1. 
Story  on  Agency,  p.  295 — 297.     See,  infra,  vol.  3.  161. 

•>  Story  on  Agency,  p.  298—303. 

<=  Lisset  V.  Reave,  2  Atk.  Rep.  394. 

^  Rabone  v.  AVilliams,  cited  in  7  Term  Rep.  360,  note.  George  v.  Ciaggelt, 
1  bid.  359.  Gordon  v.  Church,  2  Caines'  Rep.  299.  Chambre,  J. ,  in  3  Bos.  4- 
Pull.  490.  Seignior  &  Wolmer's  case,  Godb.  360.  Story  on  Agency,  p.  432, 
433. 

^  Paterson  v.  Gandasequi,  15  Basils  Rep.  62.  Addison  v.  Gandasequi,  4 
Taunt.  Rep.  574. 
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and  describes  himself  as  such,  he  is  not  personally  bound, 
even  though  the  terms  of  the  contract  be  such  as  might, 
in  a  case  of  a  private  nature,  involve  him  in  a  personal 
oblio-ation.'*     The  reason  of  the  distinction  is,  that 
it  is  not  to  be  presumed  *that  a  public  agent  meant  *633 
to  bind  himself  individually  for  the  government ; 
and  the  party  who  deals  with  him  in  that  character  is 
justly  supposed  to  rely  upon  the  good  faith  and  undoubted 
ability  of  the  government.     But  the  agent  in  behalf  of 
the  public  may  still  bind  himself  by  an  express  engage- 
ment, and  the  distinction  terminates  in  a  question  of  evi- 
dence.    The  inquiry  in  all  the  cases  is,  to  whom  was  the 
credit,  in  the  contemplation  of  the  parties,  intended  to  be 
given.     This  is  the  general  inference  to  be  drawn  from 
all  the  cases,  and  it  is  expressly  declared  in  some  of 
them.''  .... 


I 


a  Macbeath  v.  Haklimand,  1  Term  Rep.  172.  Unwiii  v.  Wolseley,  Ibid. 
674.  Gidley  v.  Lord  Palmerston,  3  Brod.  4-  Bing.  275.  Brown  v.  Austin, 
1  Mass.  Rep.  203.  Dawes  v.  Jackson,  9  Mass.  Rep.  490.  Hodgson  v.  Dexter, 
1  Cranch's  Rep.  345.  Walker  v.  Swartwout,  12  Johns.  Rep.  444.  Rathbone 
V.  Budlong,  15  Ibid.  1.  Adams  v.  Whittlesey,  3  Conn.  Rep.  560.  Stinchfield 
V.  Little,  1  Greenleafs  Rep.  231. 

b  12  Johns.  Rep.  385.     15  Ibid.  1.     A  public  agent,  as,  for  instance,  a  com- 
missioner for  paving  streets,  or  the  superintendent  of  repairs  on  the  canals,  is  per- 
sonally responsible  in  damages  for  misfeasance  and  excess  of  authority,  through  the 
negligence  of  workmen  under  him.     Leader  v.  Moxton,  3  Wilso7i,  461.     Hall  v. 
Smith,  2  Bing.  156.     Shepherd  v.  Lincoln,  17  Wendell,  250.     So,  money  ob- 
tained'by  a  public  officer  illegally,  may  be  recovered  back  by  a  suit  against  him 
personally.     Story  on  Agency,  311,  and  the  cases  there  cited.     The  general 
principle  is,  that  an  agent  is  hable  to  third  persons  for  acts  of  misfeasance  and 
positive  wrong,  but  for  mere  misfeasances  and  negligences  in  the  course  of  his 
employment,  he  is  answerable  only  to  his  principal,  and  the  principal  is  answera- 
ble over  to  the  third  party.     The  case  of  the  post-master  general  is  an  exception, 
and  he  is  not  hable  for  any  of  his  deputies  or  clerks,  on  obvious  principles  of  public 
policy.     Lane  v.  Cotton,  1  Ld.  Raym.  646.  655.     S.  C.  12  Mod.  488.     Story 
on  Agency,  ch.  12.     Supra,  p.  610.     So,  public  officers,  generaUy,  are  responsi- 
ble for  their  own  acts  and  negligences,  but  not  for  those  of  their  subordmate  offi- 
cers.    Hall  V.  Smith,  2  Bingham,  156.     Nicholson  v.  Mounsey,  15  East,  384.    ; 
Li  ordinary  cases  of  private  individuals,  the  principal  is  liable  to  third  persons  for     - 
the  frauds,  torts,  misfeasances,  negligences,  and  defaults  of  the  agent,  even  though     \ 
the  conduct  of  the  agent  was  without  his  participation,  consent,  or  knowledge,    \ 
provided  the  breach,  or  want  of  duty,  arose  in  the  course  of  his  employment,  and     • 
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An  agent,  ordinarily,  and  without  express  authority, 
or  a  fair  presumption  of  one,  growing  out  of  the  particu- 
lar transaction,  or  of  the  usage  of  trade,  has  not  power  to 
employ  a  sub-agent  to  do  the  business,  without  the  know- 
ledge or  consent  of  his  principal.  The  maxim  is,  that 
delegatus  non  potest  delegare,  and  the  agency  is  generally 
a  personal  trust  and  confidence  v/hich  cannot  be  dele- 
gated ;  for  the  principal  employs  the  agent  from  the 
opinion  which  he  has  of  his  personal  skill  and  integrity, 
and  the  latter  has  no  right  to  turn  his  principal  over  to 
another,  of  whom  he  knows  nothing.^  And  if  the  autho- 
rity, in  a  matter  of  mere  private  concern,  be  confided  to 
more  than  one  agent,  it  is  requisite  that  all  join  in  the 
execution  of  the  power  and  they  are  jointly  responsible 
for  each  other  ;  though  the  cases  admit  the  rule  to  be  dif- 
ferent in  a  matter  of  public  trust,  or  of  power  conferred 


•was  not  a  wilful  departure  from  it.  Paley  on  Agency,  by  Lloyd,  297 — 307. 
Story  on  Agency,  iGb — 477.  Laugher  v.  Pointer,  5  B.  cf-  Cress.  547.  Little- 
dale  V.  Lansdale,  2  H.  Blacks.  267.  Bush  v.  Steinman,  1  B.  4-  Puller,  404. 
McManus  V.  Crickett,  1  East's  iZ.  106.  Vide  snpra,  p.  259,  260.  But  there  is 
also  a  quahfication  to  this  doctrine  in  the  case  of  masters  of  merchants'  vessels 
and  of  steam-boats,  who  are  responsible  as  principals  and  common  carriers,  for  the 
misfeasances  and  negligences  of  the  servants  under  them ;  and  this  responsibility 
is  founded  on  solid  principles  of  maritime  policy.  It  prevails  in  the  maritime 
jurisprudence  of  Europe,  and  has  its  foundations  laid  deep  in  the  Roman  law. 
Dig.  4.  9.  1.     See  stipra,  p.  609.  632.  note  c. 

a  Combes'  case,  9  Co.  75.  Ingram  v.  Ingram,  2  Atk.  Rep.  88.  Attorney 
General  v.  Beveyman,  cited  in  2  Ves.  643.  Solly  v.  Rathbone,  2  Maule  ^  Selw. 
298.  Cockran  v.  Irlam,  Ibid.  303.  Schmahng  v.  Thomlinson,  6  Taunt.  Rep. 
147.  Coles  V.  Trecothick,  9  Ves.  234.  251.  Story  on  Agency,  16.  In  this 
latter  work  it  is  said,  p.  17,  that  the  substituted  agent  may  still  be  responsible  to 
the  orio^inal  agent,  inasmuch  as  the  latter  is  responsible  to  the  principal.  In 
Sproul  V.  Hemmingvvay,  14  Pick.  1,  in  the  case  of  a  brig  towed  at  the  stern  of  a 
steamboat  employed  in  the  business  of  towing  vessels  in  the  Mississippi,  and 
through  the  negligence  of  the  master  and  crew  of  the  steamboat,  the  brig  was 
brout^ht  into  coUision  with  a  vessel  lying  at  anchor  and  did  damage  to  it,  it  was 
held  that  the  owner  of  the  brig  was  not  liable  for  the  damage,  and  on  the  ground 
that  the  master  and  crew  of  the  steamboat  were  not  in  any  sense  his  agents,  and 
that  there  was  no  negligence  or  misconduct  on  the  part  of  the  master  and  crew 
pf  the  towed  brig. 
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for  public  purposes;  and  if  all  meet  in  the  latter  case, 
the  act  of  the  majority  will  bind.* 

*634  *III.    Of  the  agent's  right  of  lien. 

The  hen  here  referred  to,  is  the  right  of  an  agent 
to  retain  possession  of  property  until  some  demand  of  his 
be  satisfied.  It  is  created  either  by  common  law,  or  by 
the  usage  of  trade,  or  by  the  express  agreement  or  par- 
ticular usage  of  the  parties.''  A  lien,  said  Ch.  J.  Tindal,*^ 
only  can  arise  in  one  of  three  ways.  1.  By  an  express 
contract ;  2.  by  a  general  course  of  dealing  in  the  trade 
in  which  the  lien  is  set  up  ;  3.  from  the  particular  cir- 
cumstances of  the  deahng  between  the  parties. 

A  general  lien,  is  the  right  to  retain  the  property  of 
another,  for  a  general  balance  of  accounts  ;  but  a  ixirti- 
cular  lien  is  a  right  to  retain  it  only  for  a  charge  on  ac- 
count of  labour  employed  or  expenses  bestowed  upon 
the  identical  property  detained.  The  former  is  taken 
strictly,  but  the  latter  is  favoured  in  law.'^  The  rio-ht 
rests  on  principles  of  natural  equity  and  commercial 
necessity,  and  it  prevents  circuity  of  action  and  gives  se- 
-curity  and  confidence  to  agents. 

Where  a  person,  from  the  nature  of  his  occupation,  is 
under  obligation,  according  to  his  means,  to  receive,  and 
be  at  trouble  and  expense  about  the  personal  property  oi! 
another,  he  has  a  particular  lien  upon  it ;  and  the  law 


a  Grindley  v.  Barker,  1  Bos.  4-  Pull.  229.  Town  v.  Jaquith,  6  Mass.  Rep. 
46.  Green  v.  Miller,  6  Johns.  Rep.  39.  Baltimore  Turnpike,  5  Biyiney' s  Rep. 
481.  Patterson  v.  Leavitt,  4  Conn.  Rep.  50.  The  King  v.  Beeston,  3  Term 
Rep.  592.  Lawrence,  J.,  in  Withnell  v.  Gartham,  6  Term  Rep.  388.  M'Cready 
V.  Guardians  of  the  Poor,  9  Serg.  Sf  Raide,  99.  First  Parish  in  Sutton  v.  Cole 
3  Pick.  Rep.  244,  245.  Ex  parte  Rogers,  7  Con-en's  Rep.  526.  Jewett  y. 
Alton,  7  N.  H.  Rep.  253.  Downing  v.  Rugar,  21  Wendell,  178.  Story  on 
Agency,  p.  45.  A7.      Vide  supra,  p.  293. 

>>  Lord  Mansfield,  in  Green  V.  Farmer,  4  5M?-r.iRep.  2221.  '     ' 

«  FergHspn  v.  Norman,  5  Bingham,  N.  C.  7G. 

d  Heath,  .J.,  3  Bos.  Sf  Pull.  494.     Tindal,  Ch.  .J.,  4  Carr.  4.  Paij^ies  Rev. 
J52.     Scarfe  v.  Morgan,  E.xch.  Trin.  Term,  1838. 
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has  given  this  privilege  to  persons  concerned  in  certain 
trades  and  occupations,  which  are  necessary  for  the  ac- 
commodation of  the  pubhc.  Upon  this  ground,  common 
carriers,  innkeepers,  and  farriers,  had  a  particular  hen  by 
the  common  law  ;*  for  they  were  bound,  as  Lord  Holt 
said,''  to  serve  the  public  to  the  utmost  extent  and  ability 

of  their  employment,  and  an  action  lies  against 
*635  them  if  they  refuse,  without  adequate  *reason.    But 

though  the  right  of  lien  probably  originated  in  those 
cases  in  which  there  was  an  obligation,  arising  out  of  the 
public  employment,  to  receive  the  goods,  it  is  not  now 
confined  to  that  class  of  persons;  and,  in  a  variety  of 
cases,  a  person  has  a  right  to  detain  goods  delivered  to 
him  to  have  labour  bestowed  on -them,  who  would  not  be 
obhged  to  receive  the  goods,  in  the  first  instance,  contrary 
to  his  inclination.  A  tailor,  or  dyer,  is  not  bound  to  ac- 
cept an  employment  from  any  one  that  offers  it,  and  yet 
they  have  a  particular  lien,  by  the  common  law,  upon 
the  cloth  placed  in  their  hands  to  be  died,  or  worked  up 
into  a  garment.*  The  same  right  applies  to  a  miller, 
printer,  tailor,  wharfinger,  or  whoever  takes  property  in 
the  way  of  his  trade  or  occupation,  to  bestow  labour  or 
expense  upon  it ;  and  it  extends  to  the  whole  of  one  en- 
tire work  upon  one  single  subject,  in  like  manner  as  a 
carrier  has  a  lien  on  the  entire  cargo  for  his  whole  freight. 


»  Naylor  v.  Mangles,  1  Esp.  Rep.  109.  York  v.  Grenaugh,  1  SalJc.  Rep.  388. 
2  Ld.  Raym.  866,  S.  C.  Chambre,  J.,  3  Bos.  4-  Pull.  55.  Rushforth  v.  Had- 
field,  7  East's  Rep.  224.  21  Hen.  VI.  55.  Keihv.  50.  Popham,  Ch.  J.,  Yelv. 
Rep.  67.  Carlisle  V.  Quattlebaum,  2  5az7e3/'s  jS.  C.  Rep.  452.  This  lien  does 
not  extend  to  livery-stable  keepers,  without  a  special  agreement,  or  the  horse  be 
taken  for  training.  Bevan  v.  Waters,  3  Carr.  4-  Payne,  520.  Wallace  v.  Wood- 
gate,  1  Carr.  4*  Payne,  575.  See,  also,  Judson  v.  Etheridge,  1  Crompt.  4-  Mee- 
■son,  743.  Nor  does  the  innkeeper's  light  of  lien  extend  to  the  person  of  his 
guest,  or  to  his  wearing  apparel.  Sunbolp  v.  Alford,  1  Horn  Sf  Hurlstone's 
Exch.  Rep.  13. 

^  Lane  v.  Cotton,  12  Mod.  Rep.  484.     1  Ld.  Raym.  646. 

<=  Hob.  Rep.  42.  Yelv.  Rep.  67.  Green  v.  Fanner,  4  Burr.  Rep.  2214, 
Close  V.  Waterhouse,  6  East's  Rep.  523,  i?i  nods. 
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The  lien  exists  equally  whether  there  be  an  agreement 
to  pay  a  stipulated  price,  or  only  an  implied  contract  to 
pay  a  reasonable  price.  The  old  authorities,  which  went 
to  establish  the  proposition,  that  the  lien  did  not  exist  in 
cases  of  a  special  agreement  for  the  price,  have  been 
overruled,  as  contrary  to  reason,  and  the  principles  of 
law  ;  and  it  is  now  settled  to  exist  equally,  whether  there 
be,  or  be  not,  an  agreement  for  the  price,  unless  there  be 
a  future  time  of  payment  fixed ;  and  then  the  special 
agreement  would  be  inconsistent  with  the  right  of  lien, 
and  would  destroy  it.* 

If  goods  come  to  the  possession  of  a  person  by  finding, 
and  he  has  been  at  trouble  and  expense  about  them, 
he  has  *a  lien  upon  the  goods  for  a  compensation  in  *636 
one  case  only,  and  that  is  the  case  of  goods  lost  at 


*  Blake  v.  Nicholson,  3  Maule  8f  Selw.  168.  Chase  v.  Westmore,  5  Ibid. 
180.  Crawshay  V.  Homfray,  4  £a?7iw.  c^  ^M.  50.  Burdick  v.  Murray,  3  Ver- 
mont Rep.  302.  The  statute  laws  of  the  states  generally,  give  a  lien  to  mechanics 
and  others  on  buildings  for  labour  bestowed,  and  materials  furnished  in  the  erec- 
tion of  them,  as  well  as  a  remedy  personally  against  the  owner  who  employed 
them.  This  is  the  case  in  Maine,  Massachusetts,  Connecticut,  New-York,  New- 
Jersey,  Pennsylvania,  Indiana,  Illinois,  Kentucky,  Mississippi,  Tennessee,  Lou- 
isiana, Missouri,  Michigan,  &c.  The  New-York  statutes  of  April  20th,  1830, 
ch.  330,  and  of  April  13th,  1832,  ch.  120,  give  as  to  the  city  of  Neiv-York, 
under  contracts  written  or  by  parol,  between  the  owner  and  builder,  a  lien  on  the 
monies  due  from  the  owTier  to  the  contractor  for  the  same.  This  privilege  does 
not  extend  to  the  master  builder  or  contractor.  He  must  rely  on  his  contract 
with  the  owner  of  the  ground.  So,  in  Canada,  a  mason  has  a  special  privilege 
in  the  nature  of  a  mortgage,  upon  buildings  erected  by  him  and  for  repairs,  and 
lasting  for  a  year  and  a  day.  Jourdain  v.  Miville,  Stuart's  Lower  Canada  R. 
263.  The  statute  of  Pennsylvania  of  16th  June,  1836,  gives  a  proceeding  in 
rem,  and  the  building  itself  is  regarded  as  the  principal  debtor,  and  the  ground 
as  only  an  appurtenance  to  it  and  sold  with  it.  Bickel  v.  James,  7  Watts,  1. 
Purdon's  Dig.  683.  See,  further,  Hilliard's  Abridgment  of  the  American 
Law  of  Real  Property,  vol.  i.  3-54 — 361,  where  the  laws  and  decisions  in  the 
several  states  respecting  the  lien  of  mechanics  are  fully  collected  and  stated  ;  and 
I  take  this  occasion  to  observe  that  this  last  work  is  one  of  great  labour  and 
intrinsic  value.  The  New-York  law  is  deemed  insufficient  to  satisfy  contractors 
and  furnishers  of  materials,  and  they  are  desirous  to  have  it  more  extensive  and 
efficient,  and  to  prevent  the  transfer  of  the  property  until  their  claims  are  secured, 
and  that  the  law  be  made  to  apply  to  all  parts  of  the  state. 
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sea,  and  it  is  a  lien  for  salvage.*  This  lien  is  dictated 
by  principles  of  commercial  necessity,  and  it  is  thought 
to  stand  upon  peculiar  grounds  of  maritime  policy.*'  It 
does  not  apply  to  cases  of  finding  upon  land  ;  and  though 
the  taking  care  of  property  found  for  the  owner  be  a 
meritorious  act,  and  one  which  may  entitle  the  party  to 
a  reasonable  recompense,  to  be  recovered  in  an  action  of 
assumpsit,  it  has  been  adjudged,<=  not  to  give  a  lien  in 
favour  of  the  finder ;  and  he  is  bound  to  deUver  up  the 
chattel  upon  demand,  and  may  then  recur  to  his  action 
for  a  compensation.  If  the  rule  was  otherwise,  says  Ch. 
J.  Eyre,  ill  designing  persons  might  turn  boats  and  ves- 
sels adrift,  in  order  that  they  might  be  paid  for  finding 
them  ;  and  it  is  best  to  put  them  to  the  burden  of  making 
out  the  quantum  of  their  recompense  to  the  satisfaction  of 
a  jury.  The  statute  of  New-York'^  gives  to  the  person 
who  takes  up  strayed  cattle  the  right  to  demand  a  rea- 
sonable charge  for  keeping  them ;  and,  independent  of 
that  provision,  there  is  no  lien  upon  goods  found. 

A  general  lien  for  a  balance  of  accounts  is  founded  on 
custom,  and  is  not  favoured ;  and  it  requires  strong  evi- 
dence of  a  settled  and  uniform  usage,  or  of  a  particular 
mode  of  dealing  between  the  parties,  to  establish  it.  Ge- 
neral liens  are  looked  at  with  jealousy,  because  they  en- 
croach upon  the  common  law,  and  destroy  the  equal 
distribution  of  the  debtor's  estate  among  his  creditors.*' 

But  by  the  custom  of  the  trade,  an  agent  may  have 
*637  a  lien  upon  the  *property  of  his  employer,  intrusted 

to  him  in  the  course  of  that  trade,  not  only  in  re- 


a  Hartford  v.  Jones,  2Salk.  Rep.  654.  1  Lord  Raym.  393,  S.  C.  Hamilton 
V.  Davis,  5  Burr.  Rep.  2732.     Baring  v.  Day,  8  EasVs  Rejp.  57. 

^  Story,  J.,  2  Mason's  Rep.  88. 

«  Nicholson  v.  Chapman,  2  H.  Blacks.  Ref.  254. 

<»  LawsofN.  F.,sess.30.ch.2. 

«  Rushforth  V.  Hadfield,  6  East's  Rep.  519.  S.  C.  7  EasVsRep.  224.  Blea- 
den  V.  Hancock,  4  Carr.  4-  Payne's  Rep.  152. 
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spect  to  the  management  of  that  property,  but  for  his  ge- 
neral balance  of  accounts.  The  usage  of  any  trade,  suf- 
ficient to  establish  a  general  lien,  must,  however,  have 
been  so  uniform  and  notorious,  as  to  warrant  the  infer- 
ence that  the  party  against  whom  the  right  is  claimed  had 
knowledge  of  it.^  This  general  lien  may  also  be  created 
by  express  agreement ;  as,  where  one  or  more  persons 
give  notice  that  they  will  not  receive  any  property  for  the 
purposes  of  their  trade  or  business,  except  on  condition 
that  they  shall  have  a  lien  upon  it,  not  only  in  respect  to 
the  charges  arising  on  the  particular  goods,  but  for  the 
general  balance  of  their  account.  All  persons  who  after- 
wards deal  with  them,  with  the  knowledge  of  such  notice, 
will  be  deemed  to  have  acceded  to  that  agreement.  This 
was  the  rule  laid  down  by  the  court  of  K.  B.,  in  KirTcman 
V.  Shawcross  ;^  but  the  judges  in  that  case  declared,  that 
the  notice  would  not  avail  in  the  case  of  persons  who, 
like  common  carriers  and  innkeepers,  were  under  a  legal 
obligation  to  accept  employment  in  the  business  they  as- 
sume, for  a  reasonable  price,  to  be  tendered  to  them,  and 
who  had  no  right  to  impose  any  unreasonable  terms,  and 
conditions  upon  their  employers,  or  to  refuse  to  serve 
them.  The  same  intimation,  that  a  common  carrier  could 
not  create  any  general  lien  as  against  the  person  who 
employed  him,  by  means  of  notice,  was  given  by  the 
judges  in  Oppenheim  v.  Russell  ;^  biit  a  contrary  doctrine 
was  strongly  implied  in  the  subsequent  case  o{  Rushforth 
V.  Hadfield;'^  and  the  court  in  that  case,  while  they  con- 
demned the  injustice  and  policy  of  these  general  liens, 
seemed  to  admit,  that  a  common  carrier  might  establish 
such  a  right  against  his  employer,  by  showing  a  clear 


«  Rooke,  J.,  3  Bos.  4'  Pull.  50, 
•>  6  Term  Rep.  14. 
<;  3  Bos.  4-  Pnll.  42. 
^  7  East's  Rep.  224. 

Vol.  II.  103 
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and  notorious  usage  or  a  positive  agreement.  It 
*638  was  again  stated  as  a  questionable  *point  in  Wright 
V.  Snell,'-  whether  such  a  general  hen  could  exist  as 
between  the  owner  of  the  goods  and  the  carrier,  and  the 
claim  was  intimated  to  be  unjust.  It  must,  therefore,  be 
considered  a  point  still  remaining  to  be  settled  by  judi- 
cial decision. 

Possession  of  the  goods  is  necessary  to  create  the  lien ; 
and  the  right  does  not  extend  to  debts  which  accrued  be- 
fore the  character  of  factor  commenced  ;^  nor  where  the 
goods  of  the  principal  do  not,  in  fact,  come  to  the  factor's 
hands,  even  though  he  may  have  accepted  bills  upon  the 
faith  of  the  consignment,  and  paid  part  of  the  freight.^ 
And  though  there  be  possession,  alien  cannot  be  acquired, 
where  the  party  came  to   that  possession  wrongfully.*^ 
This  would  be  as  repugnant  to  justice  and  policy,  as  it 
would  be  to  allow  one  tort  to  be  set  off  against  another. 
The  risht  of  lien  is  also  to  be  deemed  waived,  when  the 
party  enters  into  a  special  agreement  inconsistent  with 
the  existence  of  the  lien,   or  from  which  a  waiver  of  it 
may  fairly  be  inferred  ;  as,  when  he  gives  credit  by  ex- 
tending the  time  of  payment,  or  takes  distinct  and  inde- 
pendent security  for  the  payment.     The  party  shows, 
by  such  acts,  that  he  relies,  in  the  one  case,  on  the  per- 
sonal credit  of  his  employer ;  and,  in  the  other,  that  he 
intends  the  security  to  be  a  substitution  for  the  lien  ;  and 
it  would  be  inconvenient  that  the  lien  should  be  extended 
to  the  period  to  which  the  security  had  to  run.     This 
was  the  doctrine  sustained  in  Gilman  v.  Browji,^  in  re- 
spect to  the  vendor's  right  of  lien  as  against  the  vendee, 


a  5  Barnw.  Sf  Aid.  350. 
b  Houghton  V.  Matthews,  3  Bos.  Sf  Pull.  485. 
"=  Kinlock  v.  Craig,  5  Term  Rep.  119.  783. 

^  Lempriere  v.  Pasley,  2  Term  Rep.  485.     Madden  v.  Kempster,  1  Campb. 
N.  P.  Rep.  12. 
p  1  Mason's  Rep.  191, 
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and  the  principle  equally  applies  to  other  cases  ;   and  it 
was  also  explicitly  declared  by  Lord   Eldon,  in 
Cowcll  V.  Simpson.^  *  *The  lien  is  also  destroyed,  *639 
when  a  factor  makes' an  express  stipulation,  on  re- 
ceiving the  goods,  to  pay  over  the  proceeds.''     So,  if  the 
party   comes   to  the  possession  of  goods  without  due 
authority,  he  cannot  set  up  a  lien  against  the  true  owner  ;  -^ 
as  if  a  servant  delivers  a  chattel  to  a  tradesman  without 
authority  ;  or  a  factor,  having  authority  to  sell,  pledges 
the  goods  of  his  principal.'^ 

Possession  is  not  only  essential  to  the  creation,  but 
also  to  the  continuance  of  the  lien  ;  and  when  the  party 
voluntarily  parts  with  the  possession  of  the  property  upon 
which  the  lien  has  attached,  he  is  divested  of  his  lien. 
If  the  lien  was  to  follow  the  goods  after  they  had  been 
sold  or  delivered,  the  incumbrance  would  become  ex- 
cessively inconvenient  to  the  freedom  of  trade,  and  the 
safety  of  purchasers.*^  But  if  the  assignment  or  delivery 
to  a  third  person  be  merely  for  the  benefit  of  the  factor, 
or  by  way  of  pledge  or  security  to  the  extent  of  the  fac- 
tor's lien,  and  with  notice  of  the  lien,  it  is  in  effect  a  con-  • 
tinuance  of  the  factor's  possession,  and  the  lien  is  retain- 
ed."    Nor  is  it  universally  true,  that  the  actual  delivery 


a  16  Fes.  275.  Mr.  Metcalf,  in  his  neat  and  accurate  digest  of  the  cases  on 
the  doctrine  of  lien,  contained  in  a  note  to  his  edition  of  Yelv.  Rep.  67.  a., 
shows,  by  cases  as  ancient  as  the  Fear  Books,  5  Edw.  IV.  2.  pi.  20,  and  17 
Edvv.  IV.  1,  that  the  lien  is  extinguished  by  a  postponement  of  credit  to  a  future 

day. 

b  Walker  V.  Birch,  C  Term  Rep.  258. 

«  Daubigny  v.  Duval,  5  Term  Rep.  604.  Hiscox  v.  Greenwood,  4  Esp.  Rep. 
174.  M'Combie  v.  Davies,  7  East's  Rep.  5.  The  lien  was  held  to  continue 
nnder  an  agreement  that  it  should  continue  until  payment,  though  the  boards  on 
which  the  Hen  attached,  were  removed  to  ground  procured  for  that  purpose  by 
the  owner.     Wheeler  v.  M'Farland,  10  Wendell's  Rep.  318. 

d  Jones  V.  Pearle,  Sir.  Rep.  556.     Sweet  v.  Pym,  1  East's  Rep.  4. 

«  M'Combie  v.  Davies,  7  East's  Rep  5.  Urquhart  v.  M'lver,  4  Johns.  Rep. 
103.  Ganseford  V.  Dutillet,  13  Martin's  Louis.  Rep.  284.  Nash  v.  Mosher, 
19  Wendell,  i31. 
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of  part  of  the  goods  sold  on  an  entire  contract,  is  equivalent 
to  an  actual  delivery  of  the  whole.  It  will  depend  upon 
the  terms  of  the  contract,  and  the  intention  of  the  parties  ; 
and  whenever  the  property  in  the  part  of  the  goods 
*640  not  delivered  does  not  *pas3  to  the  vendee,  the  ven- 
dor's right  of  lien  for  the  whole  price  is,  of  course, 
preserved  on  the  part  retained.^ 

A  factor  has  not  only  a  particular  lien  upon  the  goods 
of  his  principal  in  his  possession,  for  the  charges  arising 
on  account  of  them,''  but  he  has  a  general  lien  for  the 
balance  of  his  general  account^  arising  in  the  course  of 
dealings  between  him  and  his  principal ;  and  this  lien 
extends  to  all  the  goods  of  the  principal  in  his  hands  in 
the  character  of  factor.'^  The  factor  has  a  lien,  also,  on 
the  price  of  the  goods  which  he  has  sold  as  factor,  though 
he  has  parted  with  the  possession  of  the  goods ;  and  he 
may  enforce  payment  from  the  buyer  to  himself,  in  op- 
position to  his  principal.  [This  rule  applies,  when  he  be- 
comes surety  for  his  principal,  or  sells  under  a  del  credere. 
commission,  or  is  in  advance  for  the  goods  by  actual 
payment.'^      ^ 


a  Blake  v.  Nicholson,  3  Maule  Sf  Selw.  167.  Wilde,  J.,  in  Parks  v.  Hall, 
2  Pick.  Rep.  213.  The  rule  is  the  same  where  a  warehouseman  delivers  from 
time  to  time  portions  of  the  goods  stored  in  his  warehouse,  without  the  storage 
being  paid.  He  has  a  lien  upon  the  portion  left  for  the  storage  of  the  whole. 
Schmidt  v.  Blood,  9  Wendell's  Rep.  268. 

''  A  consignee  or  factor  has  a  charge  on  the  gross  proceeds  of  the  goods,  not 
only  for  his  commissions,  but  for  all  such  expenses  as  a  prudent  man  would  have 
found  necessary,  in  such  a  case,  in  the  discreet  management  of  his  own  affairs. 
CoUey  V.  Merrill,  6  Greenleaf's  Rep.  50. 

<=  Kruger  v.  Wilcox,  Amb.  Rep.  252.  Lord  Mansfield,  in  Godin  v.  London 
Ass.  Co.,  1  Burr.  Rep.  494.  Lord  Kenyon,  in  6  Term  Rep.  262.  Chambre, 
J-.,  3  Bos.  ^  Pull.  489.  In  Louisiana,  a  factor  or  commission  merchant  has  no 
lien  over  an  attaching  creditor  for  a  general  balance  of  account,  his  lien  is  con- 
fined to  specific  advances  on  consignments.     Gray  v.  Bledsoe,  13  Louis.  R.  489. 

''  Drinkwater  v.  Goodwin,  Cowp.  Rep.  251.  Chambre,  J.,  3  Bos.  <5-  Pull. 
489.  Hudson  v.  Granger,  5  Barnw.  i^-  Aid.  27.  Where  a  factor  endorses  bills 
for  his  principal,  his  liability,  with  a  reasonable  apprehension  of  danger,  gives 
him  a  lien  on  other  bills  in  his  hands  belonging  to  his  principal,  to  meet  the  eyent 
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Attorneys  and  solicitors,  as  well  as  factors,  have  a 
general  lien  upon  the  papers  of"  their  clients  in  their  pos- 
session, for  the  balance  of  their  professional  accounts  ; 
but  the  lien  is  liable  to  be  waived  or  divested,  as  to  pa- 
pers received  under  a  special  agreement  or  trust,  where 
they  take  security  from  their  clients.*  The  sohcitor 
or  attorney  has  two  kinds  of  liens  *for  his  costs  ;  *641 
one  on  the  funds  recovered,  and  the  other  on  the 
papers  in  his  hands.  The  client  cannot  get  back  the 
papers  without  paying  what  is  due,  (whatever  becomes 
of  the  suit,)  not  only  in  respect  of  that  business  for  which 
the  papers  were  used,  but  for  other  business  done  by  him 
in  his  professional  character.''  The  attorney's  lien  for 
costs  extends  to  judgments  recovered  by  him  ;  and  yet  a 
bona  fide  settlement  or  payment  by  the  debtor,  before  no- 
tice of  the  lien,  will  prevail  against  it ;  and  the  attorney's 
lien  upon  a  judgment  yields  to  the  debtor's  equitable 
right  of  set-off.'^  We  follow,  in  New- York,  the  rule  of 
the  English  court  of  chancery,  and  of  the  court  of  C.B.; 
and  consider  the  lien  as  subject  to  all  the  equities  that 
may  attach  on  the  fund,  and  as  extending  only  to  the 
clear  balance  resulting  from  the  equity  between  the  par- 


of  his  endorsement.  Hodgson  y.  Payson,  3  Harr.  ^  Johns.  Rep.  339.  But  a 
factor  who  remits  a  bill  to  his  principal  in  payment  of  goods  sold  on  his  account 
and  endorses  the  bill,  does  not  become  personally  responsible,  if  he  receives  no 
consideration  for  guarantying,  and  does  not  expressly  undertake  to  do  so. 
Sharp  V.  Emmet,  5  Wharton,2ZQ.  The  modern  cases  have  relaxed  the  severity 
of  the  old  rule. 

a  Lord  Mansfield,  IJoj/^.  i2e/7.  104.  Mo7iiagu  oit  Lien,  32.  59.  Ex  parte 
Sterhng,  16  Fes.  258.  Cowell  v.  Simpson,  iiitf.  275.  Exparte'Neshitt,2Sch,. 
4-  Lef.  279. 

^  Sir  Thomas  Plumer,  2  Jac.  tj'  Walk.  213.  An  attorney  may,  upon  reason- 
able cause  and  reasonable  notice,  abandon  the  conduct  of  a  suit,  and  still  recover 
his  costs  for  the  period  during  which  he  was  employed.  Rowson  v.  Earle, 
1  Mo.  8f  Mai.  533.  Vansandau  v.  Browne,  9  Bing.  Rep.  402.  Hoby  v.  Built, 
3  B.  Sj-  Adolph.  350. 

«  Vaughan  v.  Davies,  2  H.  Blacks,  Rep.  440. 
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ties.*  Dyers  have  likewise  a  lien  on  the  goods  sent  to 
them  to  dye,  for  the  balance  of  a  general  account.^  A 
banker,  like  an  attorney,  has  also  a  lien  on  all  the  paper 
securities  which  come  to  his  hands,  for  the  general  ba- 
lance of  his  account,  subject  equally  to  be  controlled  by 
special  circumstances.*^  The  same  thing  may  be  said  of 
an  insurance  broker  ;  and  his  lien  exists  even  though  the 
consignor  should  assign  the  interest  covered  by  the  policy, 
for  the  assignee  would  take,  subject  to  the  lien.*^  If, 
however,  the  insurance  broker  be  employed  by  an  agent 
of  the  principal,  and  with  knowledge  that  he  acted  as 
agent,  the  broker  has  no  lien  upon  the  policy,  for  any 

general  balance  that  may  be  due  to  him  from  the 
*642  agent.®     It  was  *also  decided  by  Lord  Kenyon,  in 

Naylor  v.  Ma7igles/  and  afterwards  recognized  as 
settled  law,s^  that  a  wharfinger  had  not  only  a  lien  on  goods 
deposited  at  his  wharf,  for  the  money  due  for  the  wharfage 
of  those  particular  goods,  but  that  he  was  also  entitled  by 
the  general  usage  of  his  trade  to  retain  them  for  the  gene- 
ral balance  of  his  account,  due  from  the  owner."^ 

But  it  would  be  inconsistent  with  my  general  purpose, 
to  pursue  more  minutely  the  distinctions  that  abound  in 
this  doctrine  of  lien  ;  and  I  will  conclude  with  observing, 
that  a  lien  is,  in  many  cases,  like  a  distress  at  common 


»  Porter  v.  Eane,  8  Johns.  Rep.  357.  Mohawk  Bank  v.  Burrows,  6  Johns. 
Ch.  Rep.  317-  This  lien,  except  as  to  costs,  does  not  extend  to  the  client's 
money  or  damages  recovered,  before  the  same  is  in  the  possession  of  the  at- 
torney.    St.  John  V.  Diefendorf,  12  Wendell,  261. 

b  Savill  V.  Barchard,  4  Es^.  Rep.  53. 

e  Davis  V.  Bowsher,  5  Term  Rep.  488.  Jourdaine  v.  Lefevre,  1  Esp.  Rep.  66. 

^  Gordin  v.  London  Assurance  Company,  1  Burr.  Rep.  489.  Whitehead  v. 
Vaughan,  Cooke's  B.  L.  316. 

e  Maanss  v.  Henderson,  1  Easfs  Rep.  335. 

f  1  Esp.N.  P.  Rep.  109. 

s  Spears  v.  Hartley,  3  Esp.  N.  P.  Rep.  81.  Heath  and  Chambre,  J.,  in 
Richardson  v.  Goss,  3  Bos.  if-  Pull.  119. 

^  The  wharfinger  has  equally  a  hen  on  a  vessel  for  wharfage.  Johnson  v.  The 
M'Donough,  Gilpin,  101. 
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law,  and  gives  the  party  detaining  the  chattel  the  right 
to  hold  it  as  a  pledge  or  security  for  the  debt,  but  not  to 
sell  it.  It  was  once  said  by  Popham,  Ch.  J.,  in  the 
Hostlcr''s  case,^  that  an  innkeeper  might  have  the  horse  of 
his  guest  appraised  and  sold,  after  he  had  eaten  as  much 
as  he  was  worth.  But  this  was  a  mere  extra-judicial 
dictum,  and  it  was  contrary  to  the  law,  as  it  had  been 
previously,  and  as  it  has  been  subsequently  adjudged.** 
The  right  to  sell  in  such  a  case,  is  allowed  by  the  custom 
of  London,  but  not  by  the  general  custom  of  the  realm. 
I  presume  that  satisfaction  from  a  lien  may  be  enforced 
by  a  bill  in  chancery  ;  and  a  factor,  having  a  power  to 
sell,  has  the  means  of  payment  within  his  control ;  and  a 
right  to  sell  may,  in  special  cases,  be  implied  from  the 
contract  between  the  parties,  as  where  the  goods  are  de- 
posited to  secure  a  loan  of  money ,*=  or  where  a  factor 
makes  advances  or  incurs  liabilities  on  account  of  the 
consignment.  In  that  case,  the  factor  acquires  a  special 
property  in  the  goods,  and  has  a  right,  unless  controlled 
by  special  circumstances,  to  sell  so  much  of  the  consign- 
ment as  may  be  necessary  to  reimburse  or  indemnify 
him.^  It  would  be  very  convenient  to  allow  an  inn- 
keeper to  sell  the  chattel  without  suit,  in  like  manner  as 
a  pawnee  may  do,  in  a  case  of  palpable  default,  and  on 
reasonable  notice  to  redeem  ;  for  the  expense  of  a  suit  in 
equity  by  an  innkeeper  would,  in  most  instances,  more 
than  exhaust  the  value  of  the  pledge. 

*IV.   Of  the  termination  of  agmcij.  *643 

The  authority  of  the  agent  may  terminate  in  va- 
rious ways.     It  may  terminate  with  the  death  of  the 


a  Yelv.Rep.m. 

b  Waldbroke  v.  Griffin,  2  Rol.  Abr.  85,  A.  pi.  5.     Moore's  Rep.  876.     Jones 
V.  Pearle,  1  Str.  Rep.  556.     Pothonier  v.  Dawson,  1  Holt's  N.  P.  Rep.  383.         ; 
<:  Pothonier  v.  Dawson,  1  Halt's  N.  P.  Rep.  383. 
<>  Brown  V.  M'Gran,  14  Peilers,  470.  j  ^ 
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agent ;  by  the  limitation  of  the  power  to  a  particular 
period  of  time  ;  by  the  execution  of  the  business  which 
the  agent  was  constituted  to  perform ;  by  a  change  in  the 
state  or  condition  of  the  principal :  by  his  express  revo- 
cation of  the  power  ;  and  by  his  death. 

1.  The  agent's  trust  is  not  transferable  either  by  the 
act  of  the  party,  or  by  operation  of  law.  It  terminates 
by  his  death  ;  and  this  results,  of  course,  from  the  perr 
sonal  nature  of  the  trust.*  According  to  the  civil  law,  if 
the  agent  had  entered  upon  the  execution  of  the  trust  in 
his  lifetime,  and  left  it  partially  executed,  but  incomplete 
at  his  death,  his.  legal  representatives  would  be  bound  to 
go  on  and  complete  it.*^  Pothier  adopts  this  principle  as 
just  and  reasonable  ;  and  there  can  be  no  doubt  that  the 
principal  will  be  bound  to  complete  a  contract,  partly 
performed  by  him  by  the  act  of  his  agent,  by  a  suit  at 
law,  or  in  equity,  according  to  the  nature  of  the  case  ; 
but  the  representatives  of  the  agent  will  have  nothing  to 
do  with  it,  unless  the  business  be  in  such  a  situation,  that 
it  cannot  be  performed  without  their  intervention.  The 
cases  stated  in  the  civil  law,  and  by  Pothier,  were  between 
the  principal  and  the  agent,  and  not  between  a  third  per- 
son and  the  representatives  of  the  agent  dealing  in  the 
character  of  agent.  Nor  can  an  authority  given  for  pri- 
vate purposes  to  two  persons,  be  executed  by  the  survi- 
vor, unless  it  be  so  expressly  provided,  or  it  be  an  au- 
thority coupled  with  an  interest.'^ 

2.  A  power  of  attorney  is,  in  general,  from  the  nature 
of  it,  revocable  at  the  pleasure  of  the  party  who  gave  it.'' 


a  Dig.  17.  1.  27.  3.    Pothier,  Traitidu  Contrat  de  Mandat,  No.  101. 

b  Dig.n.  1.14  and  17.2.40. 

<=  Pothier,  Traitedu  Contrat  de  Mandat,  No.  101,  102.  Co.  Lilt.  112.  b. 
181, b.  Mr.  Justice  Story  {^Comm.  on  Bailments,  147,  2d  edit.,)  suggests  that 
the  power  or  mandate  might  survive  as  against  a  surviving  partner,  where  a  part- 
nership house  was  the  mandatary, 

''  Vinyor's  case,  8  Co.  81.  b. 
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But  where  it  constitutes  part  of  a  security  for 
money,  or  is  *necessary  to  give  effect  to  such  secu-  *644 
rity,  or  where  it  is  given  for  a  valuable  considera- 
tion, it  is  not  revocable  by  the  party  himself,  though  it  is 
necessarily  revoked  by  his  death.*  In  the  case  of  a  law^ 
ful  revocation  of  the  power  by  the  act  of  the  principal,  it 
is  requisite  that  notice  be  given  to  the  attorney  ;  and  all 
acts  bona  fide  done  by  him  under  the  power,  prior  to  the 
notice  of  the  revocation,  are  binding  upon  the  principaL** 
This  rule  is  necessary  to  prevent  imposition,  and  for 
the  safety  of  the  party  deahng  with  the  agent;  audit 
was  equally  a  rule  in  the  civil  law.*=  Even  if  the  notice 
had  reached  the  agent,  and  he  concealed  the  knowledge 
of  the  revocation  from  the  public,  and  the  circumstances 
attending  the  revocation  were  such  that  the  public  had  no 
just  ground  to  presume  a  revocation,  his  acts  done  under 
his  former  power  would  still  be  binding  upon  his  princi- 
pal."* He  can,  likewise,  according  to  Pothier,  conclude 
a  transaction  which  was  not  entire,  but  partly  executed 
under  the  power  when  the  notice  of  the  revocation  was 
received,  and  bind  the  principal  by  those  acts  which  were 
required  to  consummate  the  business.  The  principal  may, 
no  doubt,  be  compelled  to  act  in  such  a  case  and  indem- 
nify the  agent,^  but  it  seems  difficult  to  sustain  the  act 


a  Walsh  V.  Whitcomb,"  2  Esp.  Rep.  565.  Lord  Eldon,  in  Bromley  v.  Hoi* 
land,  7  Ves.  28.  Hunt  v.  Rousmanier,  8  Whealon,  174.  Gaussen  v.  Morton, 
10  Baniw.  ^-  Cress.  731.     Sit>ry  on  Agency,  496.     Ibid.  onBailmerUs,  151,  2d 

edit. 

b  Pothier,  Traite  des  Ohlig.  No.  80.  Buller,  J.,  in  Salter  v.  Field,  5  Term 
i2ep.  211.  Bowerbank  V.  Morris,  TFa^Zacc's  iJep.  126.  Spencer  &  White  v. 
Wilson,  4  A/mm/.  Re'p.  130.  Mellen,  Ch.  J.,  in  Harper  v.  Little,  2  Greenleafs 
Rep.  14.     Code  of  Louisiana,  art.  2996,  2997. 

'^  Dig.  n.  Lib.     /6.  46.  3. 12.  2.     i6.  46.3.3L33,34.    Z><pma^,  1. 16. 3.  9. 

0  Harrison's  case,  12  Mod.  Rep.  346.  Pothier,  Traite.  du  Coritrat  de 
Mandat,  No.  121.  Salter  v.  Field,  5  Term,  215,  Buller,  J.  Hazard  v.  Tread- 
well,  1  Str.  506.     Morgan  v.  Stall,  5  Binney's  R.  305. 

^  Dig- 17. 1.15.  lI>owa<,b.  l.tit.  15.sec.  4.art.l.  Ersk.  Inst.  3.  10.  40. 
Story  on  Agency,  489. 
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of  tbe  agent  after  his  power  has  been  revoked,  for  be 
becomes  a  stranger  after  the  revocation  m  duly  an-r 
nouncedi  - 

5.  Tbe  agent's  |iower  is  determined,  likewise,  by  the 
bankruptcy  of  his  principal  f  but  this  does  not  extend  to 
an  authority  to  do  a  mere  formal  act,  which  passes  no  in- 
terest, and  which  the  bankrupt  himself  might  have 
*645  been  compelled  *to  execute,  notwithstanding  his 
bankruptcy.*'  Nor  will  the  bankruptcy  of  the  prin- 
cipal affect  the  personal  t-ights  of  the  agent,  or  bis  lien 
upon  the  proceeds  of  a  remittance  made  to  him  under 
the  orders  of  his  principal  before  his  bankruptcy,  but  re- 
ceived afterwards.*^  If  the  principal  or  the  agent  was  a 
feme  sole  when  the  power  was  given,  it  is  determined,  like- 
wise, by  her  marriage  ;  for  the  agent,  after  the  marriage, 
cannot  bind  the  husband  without  his  authoritv,  and  the 
acts  of  a  feme  coven  might  prejudice  her  husband."^  Her 
Warrant  of  attorney  to  confess  judgment  is  counter" 
manded  by  her  marriage,  before  the  judgment  be  entered 
up.^ 

4.  The  iauthority  of  an  agent  may  be  revoked  by  the 
lunacy  of  the  principal ;  but  the  better  opinion  would 
seem  to  be,  that  the  fact  of  the  existence  of  lunacy  must 
have  been  previously  established  by  inquisition  before  it 
could  control  the  operation  of  the  power.  Neither  the 
agent  nor  third  persons  dealing  with  him  underthe  power, 
have  any  certain  evidence  short  of  a  finding  by  inquisi^ 
tion  of  the  state  of  the  mind  of  the  principal ;  and  in 
cases  of  partnerships,  it  would  at  least  require  a  decree 


«  Minett  v.  Forrester,  4  Taunt.  Rep.  541.  Packer  v.  Smith,  16  Easfs  R€f. 
382.     Pothier,  Contrat  de  Mandat,  n.  120.     Civil  Code  of  Louisiana,  art.  2396. 

•>  Dixon  V.  Ewart,  3  MerivaWs  Rep.  322. 

'«  Alley  V.  Hotson,  4  Campb.  N.  P.  Rep.  525. 

d  White  V.  Giflbrd,  1  RoL  Abr.  331.  tit.  Authorilie,  E.  pi.  4.  Anon.  Wm. 
Jones,  388.     Charnley  v.  Winstanley,  5  East's  Rep.  266. 

«  .4nQn,  ISalk.  Rep.  117.  399, 


Lee.  XLI.]        OF  PERSONAL  PROPERTY.  045 

in  chancery  to  dissolve  the  partnership  on  the  ground  of 

lunacy.* 

5.  The  authority  of  an  agent  determines  by  the  death 
of  his  principal ;  and  a  joint  authority  to  two  ter- 
minates by  *the  death  of  one.     This  is  the  general  *646 
and  a  settled  doctrine.^     By  the  civil  law,  and  the 
law  of  those  countries  which  have  adopted  the  civil  law, 
the  acts  of  an  agent  done  bona  fide  after  the  death  of  the 
principal,   and  before  notice  of  his  death,  are  valid  and 
binding  on  his  representatives.'^     But  this  equitable  prin- 
ciple does  not  prevail  in  the  Enghsh  law ;  and  the  death 
of  the  principal  is  an  instantaneous  and  absolute  revoca- 
tion of  the  authority  of  the  agent,  unless  the  power  be 
coupled  with  an  interest.^     Even  a  warrant  of  attorney 


a  Huddleston's  case,  cited  in  2  Vesey,  34.  1  Simnst.  Ref.  514,  n.  Sayer  v. 
Bennett,  1  Cox's  Cases,  107.  Waters  v.  Taylor,  2  Ves.  4-  Bea.  301.  Jones  v. 
Noy,  2  Mylne  S^  Keene,  125.  The  principle  in  the  Roman  law  was,  that  no 
valid  transactioii  whatever  was  destroyed  by  subsequent  lunacy.  I^eque  iesta- 
mentum  recte  factum,  neque  ullum  alind  negotium  recte  gestum,  postea  furor 
interveniens  ferimit.  Inst.  2.  12.  1.  Lunacy  is  no  revocation  of  a  power,  so 
for  as  third  persons  are  concerned  in  acts  done  under  the  power.     1  BelVs  Com. 

489.  ,,.    ,    „ 

b  Litt.  sec.  66.     Co.  Litt.  ibid.     Moore's  Rep.  61.  pi.  172.     Mitchell  v. 
Eades  Free,  in  Chan.  125.     Hunt  v.  Rousmanier,  8  Wkeaton,  201. 

<=  Jns<.3.97.  10.  Dig.  17.  1.  26.  Ibid.  46.  3.  32.  Pothier,  Traite  des 
Obli"  n  No.  81.  Pothier,  Traite  du  Contrat  de  Change,  part  1.  ch.  6.  sec. 
168.  °  Emeri<ron,  Traite  des  Ass.  tome  ii.  p.  120.  1  Bell's  Com.  on  the  Laws 
of  Scotland,  483.  Code  of  Louisiana,  art.  3001.  If  A.  proposes,  by  letter  to  B., 
(says  Pothier,  in  his  Traits  du  Contrat  de  Vente,  No.  32,)  to  buy  his  goods  for 
a  certain  price,  and  A.  dies  before  the  letter  reaches  B.,  and  B.  on  receipt  of  the 
letter,  and  ignorant  of  the  death  of  A.,  accepts,  yet  it  is  no  contract,  for  the  will 
of  A.  did  not  continue  to  the  time  of  the  acceptance  by  B.  Here  was  not  a  con- 
currence of  wills  at  the  time.  But  if  B.  acted  in  pursuance  of  the  letter,  and 
sent  the  goods,  the  representatives  of  A.  are  bound  to  execute  the  proposal,  not 
as  a  contract  of  sale,  but  under  an  implied  obligation  to  indemnify,  according  to 
the  rule  in  equity,  that  nemo  ex  alterius  facto  pragravavi  debet.     Vide  supra, 

^  0  The  KincT  v.  Corporation  of  Bedford  Level,  6  East's  Rep.  356.  Watson  v. 
King  4  Campb.  N.  P.  Rep.  272.  Harper  v.  Little,  2  Greenleaf's  Rep.  14. 
Shipman  v.  Thompson,  Willes'  Rep.  103.  n.  Wynne  v.  Thomas,  Ibid.  563. 
Ber-en  v.  Bennett,  1  Cainea'  Cas.  in  Error,  1.  Hunt  v.  Ennis,  2  Mason  s  Rep. 
"44^    Hunt  V.  Rousmanier,  8  Wheaion,  174.     To  constitute  a  power  coupled 
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to  confess  judgment,  though  it  be  not  revocable  by  the 
act  of  the  party,  is  nevertheless,  revoked  by  his  death  ; 
and  all  that  the  courts  can  do  is  to  permit  the  creditor  to 

enter  up  judgment  as  of  the  preceeding  term,  if  it 
*647  was  prior  to  the  party's  death.*     *Such  a  power 

is  not,  in  the  sense  of  the  law,  a  power  coupled 
with  an  interest.'' 


with  an  interest,  there  must  be  an  interest  in  the  thing  itself,  and  not  merely  in 
the  execution  of  the  power.  Ibid.  In  Maryland  by  statute  in  1837,  acts  done 
under  a  power  of  attorney  unrevoked  at  the  time,  are  binding  upon  the  repre- 
sentative or  assignee  of  the  constituent,  though  he  vi^as  dead  or  had  assigned  his 
interest  at  the  time  the  act  was  done,  provided  the  other  party  had  no  notice  of 
the  death  or  assignment.  So,  by  statute  in  Georgia  of  February  22d,  1785. 
Prince's  Dig.  163.  A  power  of  attorney  is  in  force,  until  the  attorney  or  agent 
has  due  notice  of  the  death  of  his  constituent. 

a  Nichols  V.  Chapman,  9  WendelVs  Rep.  452. 

b  Oades  v.  Woodward,  1  Salk.  Rep.  87.  Fuller  v.  Jocelyn,  2  Str.  Rep.  882. 
Hunt  V.  Ennis,  2  Mason's  Rep.  244.  But  though  a  warrant  of  attorney  to  confess 
judgment,  given  by  two  persons,  be  revoked  by  the  death  of  one  of  them,  such  a 
warrant,  given  to  two  persons,  is  not  revoked  by  the  death  of  one  of  them.  Raw 
V.  Alderson,  7  Taunt.  Rep.  453.  The  law  of  principal  and  agent  has  been  exten- 
sively con^ftkered,  and  the  judicial  decisions  at  Westminster  Hall  digested  in  seve- 
ral English  works ;  but  the  treatise  of  Mr.  Livermore  on  the  Law  of  Principal 
arid  Agent,  published  in  two  volumes,  at  Baltimore,  in  1818,  is  a  work  of  superior 
industry  and  learning.  He  has  illustrated  every  part  of  the  subject  by  references 
to  the  civil  law,  and  to  the  commentators  upon  that  law,  and  he  has  incorporated 
into  the  work,  the  leading  decisions  in  our  American  courts.  The  treatise  on  the 
La^o  of  Principal  and  Agent,  by  Mr.  Hammond,  of  New-York, pubhshed  in  Feb- 
iTiary,  1836,  is  of  still  more  useful  application,  by  reason  of  his  extensive  view  of 
all  the  principles  and  cases  applicable  to  the  subject,  brought  down  to  the  present 
time.  He  has  drawn  largely  from  Paley's  treatise,  and  the  notes  of  the  learned 
editor,  Mr.  Lloyd,  but  the  digest  of  the  American  cases,  which  are  very  numerous, 
gives  the  work  a  decided  superiority. 

Since  the  third  edition  of  these  Commentaries,  Mr.  Justice  Story's  Commentaries 
on  the  Law  of  Agency  have  appeared,  and  the  subject  is  examined  and  digested 
with  his  usual  accuracy  and  research,  and  with  fulness  and  completeness  of  exe- 
eution. 


END    OF    VOLUME    Ur 
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